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| NTRODUCTI ON

COVES NOW the Petitioner, M chael Duane Zack, by and
t hrough undersi gned counsel and hereby submts this Reply to
the State’s Anmended Response to M. Zack’s Petition for Wit
of Habeas Corpus. Petitioner will not reply to every issue
and argunent, however does not expressly abandon the issues
and clainms not specifically replied to herein. For argunents
not addressed herein, Petitioner stands on the argunents
presented in his Petition for Wit of Habeas Cor pus.

CLAI M |

THE STATE PEREMPTORI LY CHALLENGED AND REMOVED TWO

FEMALE, AFRI CAN- AMERI CAN JURORS BASED ON THEI R

GENDER AND RACE OVER DEFENSE COUNSEL'S OBJECTI ON AND

I N VI OLATION OF MR ZACK' S FI FTH, EI GHTH AND

FOURTEENTH AMENDMENT RI GHTS UNDER THE UNI TED STATES

CONSTI TUTI ON AND THE CORRESPONDI NG PROVI SI ONS OF THE

FLORI DA CONSTI TUTI ON. APPELLATE COUNSEL WAS

| NEFFECTI VE | N FAI LI NG TO RAI SE THE | SSUE DURI NG MR.

ZACK' S DI RECT APPEAL.

W t hout any authority, the State proclains that
“Appel | ate counsel is not ineffective for failing to raise an
i ssue when the standard of reviewis clearly erroneous.”
(Response at 7; see also p.4). This Court has never held or
even suggested that such a standard applies to ineffective

assi stance of counsel cl ai ns. Rat her, what the State fails to

recognize is that the Strickland standard applies when

analyzing an ineffectiveness of appellate counsel claim



Rut herford v. Moore, 774 So. 2d 637, 643 (Fla. 2000). Whether
the standard of reviewis difficult to neet does not control
whet her or not appellate counsel was deficient in failing to
raise a claimfor review. As in M. Zack’s case, the facts
support a valid and persuasive claimthat the State, at M.
Zack’s trial, violated his constitutional right to a fair and
inpartial jury and appellate counsel’s failure to raise the
clai mwas deficient.?

The State also inmproperly suggests that M. Zack’s claim
| acks merit because M. Zack is a white male and the
chal l enged jurors are African-Anerican fenmal es (Response at
14). This Court has held that “under article I, section 16 of
the Florida Constitution it is unnecessary that the defendant
who objects to perenptory challenges directed to nenbers of a
cogni zabl e racial group be of the sane race as the jurors who

are being challenged.” Kibler v. State, 546 So. 2d 710, 712

(Fla. 1989). Further, this Court has extended Neil'’s

protections to gender. Abshire v. State, 642 So. 2d 542, 543-4

(Fla. 1994). Contrary to the State’s argunment, Reed v. State,

560 So. 2d 203 (Fla. 1990), did not “distinguish” Kibler. 1In

11f defense counsel failed to properly preserve the issue
for review because he did not object to the perenptory
chal | enges before the jury was sworn, the claimwas still
avai l able to appell ate counsel because it constitutes a
fundamental constitutional error.
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Reed, this Court nmerely found the race of the defendant may be
considered in reviewng a Neil claim However, unlike in
Reed, in M. Zack’s case, the prosecutor successfully renmoved
all of the African-Anmerican females fromthe jury, w thout

requesting the renoval of a single other prospective juror.

The State argues that the prosecutor’s expl anati on of
Juror Gllams enployment at a hospital was genui ne and
t herefore acceptable (Response at 4). However, the State
ignores the fact that during the defense’s questioning of the
jurors about who had any specific know edge or famliarity
with post-traumatic stress disorder (PTSD) and fetal al cohol
syndrone, despite her enploynment at the hospital, Juror Gl am
did not indicate that she had any know edge of either of these
mental conditions.

As to Juror Jones? she did have sonme know edge of PTSD

but so did several of the other potential jurors who were not

°The State indicates uncertainty as to whether the State
struck prospective Juror Jones, who was al so an African-
American femal e (Response at 8). However, the prosecutor
specifically stated that the Juror Jones he was perenptorily
chal I engi ng was African-Anerican (T. 139-40). The only issue
that is unclear is whether the prospective Juror Jones who was
chal | enged had any specific know edge of PTSD and f et al
al cohol syndronme or like Juror Gllamsolely was enpl oyed at
t he Lakevi ew Center.



chal | enged by the State.?®

Al so, contrary to the State’s interpretation, the judge
was concerned about the prosecutor’s strikes because he was
concerned that the prospective jurors’ enploynent was not a
reasonabl e explanation for the strike (T. 141). In fact,
prospective Juror Gllamdid not have any special know edge
due to her enploynent or anything else. Therefore, the
prosecutor’s reason was not genuine.

The prosecutor’s basis for his perenptory chall enges of
the only two African-Anerican feml es was not genuine.
Rat her, the prosecutor systematically renoved all three
African- Anerican females fromthe jury pool. His explanation
for renmoving the jurors who had knowl edge of post-traumatic
stress disorder and fetal alcohol syndronme due to their
enpl oyment at the Lakeview Center is directly refuted by the
record. The prosecutor did not exercise a single other

chal l enge despite the fact that several jurors were famliar

SThe State lists all of the prospective jurors who
responded to defense counsel’s inquiry about who had any
know edge of PTSD and fetal al cohol syndronme and states that
not all of them served on the jury. However, the fact that
sonme jurors had know edge of PTSD and fetal alcohol syndrone
but did not serve on the jury does not help the State
denonstrate the genui neness of its challenges. The defense
chal l enged all of the prospective jurors who were not chosen
to sit on the jury, other than the only three African Anmerican
femal e prospective jurors.



with PTSD and fetal al cohol syndrome. |In fact, jurors were
seated who adm tted they had nore know edge that prospective
Juror G Ilam

Appel | ate counsel was ineffective in failing to raise

this claim M. Zack is entitled to habeas relief.



CLAI M 1]

MR. ZACK WAS DENIED A FAIR TRIAL I'N VI OLATI ON OF THE
FI FTH, SI XTH, EI GHTH, AND FOURTEENTH AMENDMENTS
BECAUSE THE PROSECUTOR S ARGUMENTS PRESENTED

| MPERM SSI BLE CONSI DERATI ONS TO THE JURY, M SSTATED
THE LAW AND FACTS, AND WERE | NFLAMVATORY AND

| MPROPER. APPELLATE COUNSEL WAS | NEFFECTI VE I N
FAI LI NG TO RAI SE THI S | SSUE

The State relies on this Court’'s recent decision in

Murphy v. Int’l Robotic Sys., Inc., 766 So. 2d 1010 (Fl a.

2000), to argue that the prosecutor’s comments that M. Zack
was a |liar and that he |lied when he testified were not
i mproper. However, Mirphy was decided after M. Zack’s
conviction and sentence becane final. At issue in Mirphy, was
whet her relief could be granted based upon unobjected to
comrents in a civil case. 766 So. 2d at 1012-3. Furthernore,
this Court did not hold that prosecutorial argunment in a
crimnal case where the prosecutor refers to the defendant as
a liar cannot constitute reversible error. 1d. at 1028-9.
Rat her, this Court held that a | awer nay state that a w tness
lied or is a liar only when such a characterization is
supported by the evidence. 1d.

The State argues that because M. Zack adm tted upon
cross exam nation that he had lied in the past, the prosecutor
was allowed to call hima liar and argue that his testinony

was a lie. However, the State attenpts to read this Court’s



statenment in Murphy too broadly. At trial, M. Zack
mai nt ai ned that he testified truthfully about what occurred
bet ween he and Ms. Smith. M. Zack did admt that he had been
untruthful in the past. But, in his closing argunment the
prosecut or argued that M. Zack’s adm ssion that he had |ied
in the past nmeant that he |ied about what occurred between he
and Ms. Smith. The prosecutor did not refer to the evidence,
but rather took an unrelated statenent about a lie that M.
Zack had told and argued that M. Zack is a liar and he lied
about his encounter with Ms. Smth. Mirphy, a case that was
deci ded after M. Zack’s direct appeal, does not cure the
prosecutor’s inmproper argunment at M. Zack's trial

Additionally, the State attenpts to validate the
prosecutor’s argunent that urged the jury to inmagine the
torture Ms. Smith endured by contending that the argunent was
necessary in order to establish the heinous, atrocious and
cruel aggravating factor (Response at 21-2).

This Court has held that the heinous, atrocious and cruel
aggravat or “focuses on the means and manner in which death is

inflicted”. Brown v. State, 21 So. 2d 274, 277 (Fla. 1998).

The prosecutor was not, as the State would like this Court to
bel i eve, focusing on the nmeans and manner of the victims

deat h, but rather, was attenpting to inflame the jury by



asking themto imagi ne thenselves as the victimand telling
them that M. Zack had tortured the victim (T. 2070). The
prosecut or never once referred to the evidence or the cause of
death or the medical exam ner’s testinony of how | ong the
victimsurvived after first being stabbed or when the evidence
showed that the victimknew that she was going to be killed.

| nstead, the prosecutor “inflanme[d] the m nds and passi ons of
the jurors so that their verdict reflect[ed] an enotional

response . . . rather that the |ogical analysis of evidence in

light of the applicable law.” Bertolotti v. State, 476 So. 2d
130, 134 (Fla. 1985).

Appel l ate counsel was ineffective for failing to raise
this issue. M. Zack is entitled to habeas relief.

CLAIM I I

THE | NTRODUCTI ON OF NONSTATUTORY AGGRAVATI NG FACTORS

SO PERVERTED THE SENTENCI NG PHASE OF MR. ZACK'S

TRI AL THAT I T RESULTED I N THE ARBI TRARY AND

CAPRI Cl QUS | MPOSI TI ON OF THE DEATH PENALTY, IN

VI OLATI ON OF THE EI GHTH AND FOURTEENTH AMENDMENTS OF

THE UNI TED STATES CONSTI TUTI ON.  APPELLATE COUNSEL

WAS | NEFFECTI VE FOR FAI LI NG TO RAI SE THI S | SSUE.

The State argues that the introduction of non-statutory
aggravati on was not error because it is not prohibited by the
Ei ght h Amendnment and ot her jurisdictions allow the adn ssion

of non-statutory aggravati on (Response at 22, 26-7). However,

in Proffitt v. Florida, the United States Supreme Court upheld




Florida’ s sentencing statute based on the specific aggravating
factors defined in the statute. 428 U.S. 242 (1976).4 This
Court has also held that based upon Proffitt, non-statutory
aggravation is inadm ssible: “The aggravating circunstances
specified in the statute are exclusive, and no others may be

used [to inpose the death penalty].” Purdy v. State, 343 So.

2d 4 (Fla. 1977); see also Elledge v. State, 346 So. 2d 998,

1003 (Fla. 1977)(“We nust guard agai nst any unaut hori zed
aggravating factor going into the equation which mght tip the
scal es of the weighing process in favor of death.”). Also, in

Mller v. State, this Court held that “strict application of

the sentencing statute is necessary” so that the sentencer’s

decision is “guided and channel ed” by requiring “exanm nation

“The State’'s belief that under Florida' s capital
sentenci ng schenme “once the State establishes one statutory
aggravator, it may introduce any nunber of non-statutory
aggravators wi thout any constitutional concerns” (Response at
fn. 2), is totally wong. The United States Supreme Court has
upheld Florida s capital sentencing statute based on the
specific aggravators found in the sentencing statute that
narrow and channel the sentencer’s discretion. Thus, the
Proffitt Court and this Court has found that the specificity
of the aggravators elimnate arbitrariness and capriciousness
in the inmposition of the death penalty and allow the statute
to survive constitutional scrutiny. |If the State s belief
were to ever prevail upon this Court or any other,
undoubtedly, Proffitt would have to be overturned and
Florida s sentencing scheme found to be unconstitutional
While the State does not understand why this Court has found
that the adm ssion of non-statutory aggravation raises
constitutional concerns, one need | ook no further than
Proffitt.



of specific factors . . . thus elimnating total arbitrariness
and capriciousness in its inposition.” 373 So. 2d 882, 885
(Fla. 1979). Therefore, the State’s argunment that other
jurisdictions allow non-statutory aggravati on has no beari ng
on M. Zack’s claim The State chooses to ignore that the
United States Suprenme Court held Florida s capital sentencing
statute constitutional based upon the specific aggravators and
m tigators which channel ed the sentencer’s discretion and that
this Court has consistently found that non-statutory
aggravation is not permssible in Florida’s sentencing schene.
Also, for the first tinme, the State suggests that Dr.
McCl aren’ s testinony was proper because it was used to rebut
M. Zack’s renorse for having stabbed the victim Later, the
State argues that the testinony was proper to establish the
cold, cal cul ated and preneditated aggravator® (Response at
26). However, these argunents were never presented to the
trial court by the prosecutor when he argued for the adm ssion

of the donestic abuse evidence. Thus, these argunents nust be

SWhile the State never explains how a prior abusive
relationship with an unrelated girlfriend could denonstrate
that M. Zack sonehow fornmed the hei ghtened preneditation
required to find the cold, calculated and preneditated
aggravator, it is difficult to imgine that the tinme and
di stance that occurred between his relationship with his
girlfriend could have any bearing on the events that occurred
with Ms. Smith in regards to the statutory aggravators.
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di sregar ded.

The State al so argues that the testinony was harm ess.
The State’s argunment is not supported by the record. Dr.

McCl aren testified that M. Zack was violent towards wonen,
“harbored a significant anger directed towards wonmen” and
based upon hearsay, repeatedly abused the woman wi th whom he
had the |l ongest relationship in his life. (T. 2025-31).
Certainly such testinony was highly prejudicial.

Furthernore, the State’s suggestion that appellate
counsel would not have realized that the adm ssion of the
evi dence was prejudicial error because Perry had not yet been
decided by this Court, is ridiculous. Trial counsel made
repeat ed, | engthy, and inpassioned pleas to the trial court to
di sall ow the introduction of the evidence. Even w thout Perry
or any other case, based upon the record and common sense,
appel l ate counsel should have known that the testinony was
hi ghly i mproper and prejudicial.

The State’s attenpt to distinguish Perry from M. Zack’s
case is absurd. The State argues that in Perry, the jury
heard about one beating of the victim whereas in M. Zack’'s
case the jury only heard that he hit his girlfriend all the
time, but did not hear any other specifics (Response at 30).

The State fails to realize that in Perry, the actual victim of

11



the beating testified and al so expl ained that Perry was
intoxicated at the time of the beating. Thus, it is likely
that in fact, the testinmony of M. Zack’s abuse was nore
prejudi cial because there was no explanation of M. Zack’s
state of mnd during the abuse and it was repeated.

Further, the State, wi thout ever directly requesting that
this Court reverse itself, states that this Court erred in
granting Perry relief because the “harm ess error anal ysis was
entirely dependent on the m staken notion that the error was
constitutional in nature” (Response at 31). While the State’'s
fails to understand the constitutional underpinnings of
Proffitt, this Court has repeatedly found that the
i ntroduction of non-statutory aggravation can constitute
reversible error. In M. Zack's case the error is evident.
Appel | ate counsel was ineffective in failing to raise this
claim M. Zack is entitled to habeas relief.

CLAIM V

THE COURT ERRED I N ADM TTI NG EVI DENCE OF OTHER

CRIMES TO PROVE MR. ZACK' S GUI LT AND ARGUE FOR THE

DEATH PENALTY. THE | NTRODUCTI ON OF THE EVI DENCE

VI OLATED MR. ZACK' S FI FTH, ElI GHTH AND FOURTEENTH

AMENDMENT RI GHTS. APPELLATE COUNSEL WAS | NEFFECTI VE

| N FAI LI NG TO ADEQUATELY PRESENT THI S | SSUE.

The State refuses to address M. Zack’s claimthat
appel l ate counsel failed to raise the issue of the inproper

manner for which the evidence of other crinmes was used at the

12



trial and the fact that the evidence was used to support
aggravating factors. Instead, the State attenpts to
characterize M. Zack’s claimas a conplaint about the
“adequacy” of the claimregarding Wllians Rule evidence on
di rect appeal (Response at 41). However, M. Zack does not
conpl ain about the Court’s ruling that Wllians Rule evidence
was admtted. Trial counsel objected to the manner in which
the Wllianms Rule evidence was admtted and the fact that it
was used to support aggravating factors was error. Thus,
contrary to the State’s argunent, the “law of the case” does
not prevent or limt this Court from addressing M. Zack’s
clai m (Response at 42).

M. Zack’s claimis that the way in which the prosecutor
introduced the Wllianms Rul e evidence was inproper. Ten
wi tnesses testified about the Okal oosa crines and the jury
heard M. Zack’ s tape recorded statenment about what occurred
in OCkal oosa County. Additionally, photos and slides were
admtted into evidence that graphically showed the Okal oosa
victims injuries. Later, in the penalty phase, Dr. MCl aren
testified in great detail about his know edge of the Okal oosa
crimes and how they denonstrated that M. Zack fornmed the
specific intent required to prove first degree nmurder in the

Escanbi a hom ci de.
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The State also argued that the Wllians Rule testinony
and evidence was necessary to show identity. Such a statenent
is ridiculous in light of the fact that M. Zack confessed.

The State’s use of photographs and Dr. McCl aren’s
testimony was repetitious and prejudicial. Appellate counsel
was ineffective in failing to raise this claim

Furthernmore, M. Zack’'s claimthat the WIllians Rule
evi dence was i nproper to support aggravating factors is a
totally independent claimand one that appellate counsel
ineffectively failed to raise. Trial counsel objected to the
State’s reliance on the Okal oosa crinmes in the penalty phase.

This Court does not allow evidence of prior crines, for
whi ch the defendant was not convicted, to be considered as

evi dence to support aggravating factors. Finney v. State, 660

So. 2d 674, 681 (Fla. 1995)(quoting Power v. State, 605 So. 2d

856, 864 (Fla. 1992).

The evidence of the Okal oosa crines constituted non-
statutory aggravation. As stated previously, this Court has
hel d: “We nust guard agai nst any unaut hori zed aggravating
factor going into the equation which mght tip the scales of

t he wei ghi ng process in favor of death.” Elledge v. State, 346

So. 2d 998, 1003 (Fla. 1977).

The trial court erred in allowing the State to present

14



and argue the evidence of other crines to support the
aggravating factors and in relying on the evidence in the
court’s sentencing order. Appellate counsel was ineffective
in failing to raise this claim M. Zack is entitled to
habeas relief.
CLAI M VI

MR. ZACK'S RIGHT TO A FAIR TRI AL UNDER THE DUE PROCESS

CLAUSES OF THE UNI TED STATES AND FLORI DA CONSTI TUTI ONS

WAS VI OLATED WHEN THE TRI AL COURT ADM TTED | RRELEVANT

AND PREJUDI Cl AL EVI DENCE. APPELLATE COUNSEL RENDERED

| NEFFECTI VE ASSI STANCE | N FAI LI NG TO PRESENT THI S

CLAI' M

The State argues that the M. Zack did not properly
preserve his objection to the baseball cap being admtted,
because the proper request would have been to cover the | ogo
and confederate bars, rather than object to the cap itself
(Response at 47). The State’s argunent is not based on any
authority and is ridiculous. Such a renedy denonstrates the
| ack of probative value of the cap since the prosecutor argued
that the cap was necessary to link M. Zack to the victims
boyfriend’ s car. Had the cap been “covered” surely the
victim s boyfriend woul d have been unable to identify it in
any meani ngful way. M. Zack’s claimwas properly preserved.

In fact, the State essentially concedes that the basebal
cap was unnecessary to prove any issue in the case (Response

at 48). Because, as the State admts, this was a DNA case,
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identity was not an issue (ld.). Likewi se, M. Zack provided
a taped statenent admtting that he caused Ms. Smth's death
by stabbing her. There was no legitimte purpose for
i ntroduci ng the baseball cap. The baseball cap was introduced
solely to inflame and place bad character evidence before the
jury.

The baseball cap was highly prejudicial, particularly in
i ght of the prosecutor’s argunent that the cap illustrated
that “this is how [ M. Zack] considers hinself in the day
following — the two days follow ng having commtted two
murders.” (T. 1406).

Trial counsel properly preserved this issue. Appellate
counsel was ineffective in failing to raise this claim M.

Zack is entitled to habeas relief.

16



CONCLUSI ON AND RELI EF SOUGHT

For all the reasons discussed herein, M. Zack
respectfully urges this Court to grant habeas corpus relief.
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