IN THE FLORI DA SUPREME COURT
CASE NO. SC04-201

M CHAEL DUANE ZACK, Petitioner

JAMES V. CROSBY, Respondent.

AMENDED RESPONSE TO PETITI ON FOR WRI T OF HABEAS CORPUS

COVES NOW Respondent, Janes V. Crosby, by and through
under si gned counsel and responds as follows to the petition for
writ of habeas corpus. For the reasons discussed, the petition
shoul d be deni ed.

FACTS AND PROCEDURAL HI STORY

The facts of the case and its procedural history are recited
in the acconpanying answer brief. Zack was represented on
direct appeal by Assistant Public Defender David A Davis. He
wote a 101 page initial brief raising twelve issues in the
direct appeal: (1) the court erred in admtting Wllianms rule
evidence; (2) the court erred in denying a notion for judgment
of acquittal on the sexual battery charge; (3) the trial court
erred in denying the notion for judgnment of acquittal on the
robbery charge; (4) the trial court erred in instructing the

jury on felony murder based upon a burglary; (5) the sentencing



order failed to consider all of the mtigating evidence
presented; (6) the trial court erred in finding that the nurder
was conmmtted to avoid or prevent a lawful arrest; (7) the trial
court erred in finding that the nurder was commtted in a cold,
cal cul at ed and prenedi tated manner; (8) the trial court erred in
using victim inpact evidence; (9) the trial court erred in
admtting the rebuttal evidence from Candice Fletcher; (10) the
trial court erred by failing to give Zack’s proposed i nstruction
on the role of synmpathy; (11) the trial court erred in
retroactively applying the aggravating factor of a nurder
conmtted while on felony probation; and (12) the trial court
erred in refusing to admt a famly photo during the penalty
phase. Zack, 753 So.2d 9, 16 n.5 (Fla. 2000). Appellate counsel
then wote a 43 page reply brief further addressing nine of the
twel ve i ssues. Appellate counsel is a board certified crim nal
appel l ate specialist who was admtted to the Florida Bar in
1979. Appel l ate counsel succeeded in getting two of the
aggravators stricken on appeal - the avoid arrest aggravator
and the felony probation aggravator. Zack v. State, 753 So.2d 9
(Fla. 2000).
| NEFFECTI VE ASSI STANCE OF APPELLATE COUNSEL
This Court noted that a habeas petition is the proper

vehicle to assert ineffective assistance of appellate counsel.



Davis v. State, 2003 W 22722316, *10, 28 Fla. L. Wekly S835
(Flla. Nov. 20, 2003). In Rutherford v. Moore, 774 So.2d 637
(Fla. 2000), this Court explained that the standard for proving
i neffective assi stance of appellate counsel mrrors the standard
for proving ineffective assistance of trial counsel established
in Strickland v. Washington, 466 U S. 668, 104 S.Ct. 2052, 80
L. Ed. 2d 674 (1984). The Rutherford Court explained that to show
prejudi ce petitioner nust show that the appellate process was
conprom sed to such a degree as to underm ne confidence in the
correctness of the result. Rutherford, 774 So.2d at 643.
Appel | ate counsel’s performance wll not be deficient if the
|l egal issue that appellate counsel failed to raise was
meritless. Spencer V. St at e, 842 So.2d 52, 74 (Fla.
2003) (observing that appellate counsel will not be considered
ineffective for failing to raise issues that have little or no
chance of success.) Appellate counsel has a “professional duty
to wi nnow out weaker argunents in order to concentrate on key
i ssues” even in capital cases. Thonpson v. State, 759 So.2d 650,
656, n.5 (Fla. 2000)(citing Cave v. State, 476 So.2d 180, 183
n. 1 (Fla. 1985)). Additionally, in the appellate context, the
prejudice prong of Strickland requires a showing that the
appellate court would have afforded relief on appeal. United

States v. Phillips, 210 F.3d 345, 350 (5" Cir. 2000). A habeas



petitioner cannot establish prejudice unless the issue was a
“dead bang winner”. More v. G bson, 195 F.3d 1152, 1180 (10"
Cir. 1999)(explaining that appellate counsel’s performance is
only deficient and prejudicial if counsel fails to argue a
“dead- bang wi nner”). Petitioner nust show that he would have
won a reversal fromthis Court had the issue been raised. The
standard of review of an ineffectiveness claim is de novo.

St ephens v. State, 748 So.2d 1028, 1034 (Fla. 1999); Hol |l aday v.

Hal ey, 209 F.3d 1243, 1247 (11'M Cir. 2000).

| SSUE |

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG

TO RAI SE A BATSON CHALLENGE TO THE PROSECUTOR S STRI KE

OF TWO JURORS?

Zack contends that appellate counsel was ineffective for
failing to raise the issue of the prosecutor’s perenptory
chal | enges of two African- Areri can wonen. Appellate counsel was
not ineffective. First, the standard of reviewof this issue is
clearly erroneous which is adifficult standard for an appel |l ant
to nmet. Appellate counsel is not deficient for recogni zing that
the standard of reviewis against him Additionally, the issue
was not preserved. Furthernore, because the issue is neritless,

appel l ate counsel was not ineffective for not raising it. The

prosecutor struck the two jurors because they were enployed at



a local nental health clinic, not because of their race. A
prosecutor’s reason to strike nmust only be genuine, it need not
be reasonable. A juror’s enmploynment which, in the trial court
word's, gives the juror “sone special know edge” is a genuine,

race neutral reason. Appellate counsel was not ineffective.

Shelia G|l amwas prospective juror no. 2 (T. | 16). There
were two prospective jurors with the |last nanme Jones- Rhonda P
Jones and Rita T. Jones. (T. | 16). During jury selection,
def ense counsel observed that Zack may be suffering from PTSD
and inquired whether any of the prospective jurors had any
know edge of the disorder. (T. I 132). M. Salter, who was not
on the final jury, responded that he worked around it every day
at the VA clinic. (T. 1 132, 151). Ms. Hellner, who was an
actual juror, was a psychol ogy student at the University if West
Fl ori da had di scussed it in class but had no personal experience

withit. (T. I 132, 151). Ms. Padgett, who was not on the final

jury, was a nurse who had read about the disorder. (T. | 132,
151). M. Sonerville, who was not on the final jury, had
experience with it as a Vietnam veteran. (T. | 133, 151). M.

M az, who was on the final jury, also was a Vietnamveteran. (T.
| 133, 151). Ms. Jones, was a medic in Vietnamwho had personal
friends who suffered fromit. (T. 133). If this was Rhonda
Jones, she was on the final jury, but if it was Rita Jones, she
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was not on the final jury. (T. 151). Ms. Schaffer, who was not
on the final jury, had a famly friend that suffered with it.
(T. 133, 151). Ms. Thorton, who was not on the final jury,
not her suffered from it. (T. | 134). Def ense counsel also
i nqui red whet her any of the prospective jurors had any know edge
of fetal al cohol syndronme. (T. I 134). M. Jones had know edge
from being a nurse. (T. 134). If this was Rhonda Jones, she
was on the final jury, but if it was Rita Jones, she was not on
the final jury. (T. 151). M. Somerville, who was not on the
final jury, was famliar with it from being an EMI. (T. 134,
151). Ms. Lewis, who was not on the final jury, had an aunt and
uncl e who adopted a child with the syndrome. (T. 135, 151). The
prosecut or struck prospective juror no. 2 who was Shelia G I am
(T. I 136). Defense counsel objected because she was a bl ack
female. (T. | 136). The prosecutor noted that it was his first
strike, so there was no pattern. The prosecutor then expl ai ned
that the reason for the strike was that she was enployed a
Lakevi ew Center and because of the amount of psychol ogical
evi dence that was going to he presented he was unconfortable.
(T. I 136-137). The prosecutor then chall enged Ms. Wrthey, who
was an African-Anmerican female, for cause because she had
started to cry during the questions and the prosecutor thought
there had been a murder or sexual battery. (T. 1 137). She
explained that her sister had been nurdered in an abusive

6



rel ati onship and because the victim were beaten in this case,
she “could not deal with that”. (T. 137-139). The trial court
excused her for cause. (T. | 139). The prosecutor then struck
juror No. 11, Rita Jones, because she was al so enpl oyed at the
Lakeview Center. (T. | 139). The prosecutor explained that the
center adm nisters psychol ogi cal support, t her apy, and

]

counsel i ng, not the |east of which is either heavily abused
used by the crimnal justice system” (T. | 140). Def ense
counsel objection because he did not think it was an adequate
reason. (T. | 140). The trial court observed that he was a
little concerned because the mere fact that she was enpl oyed
sonmewher e that gave her special know edge that the other jurors
don’t have. (T. | 141). The prosecutor explained that this was
his concern as well as the nature of the patients at the Center
who have drug, al cohol additions and PTSD. (T. I 141). The
trial court allowed the strike. (T. | 141). The final jury
i ncluded Juror Maz and Juror Hellner. (T. | 151).

Appel | ate counsel is not ineffective for failing to raise
an i ssue when the standard of reviewis clearly erroneous. The
standard of reviewfor a Neil objection to a prosecutor’s use of

perenptory strikes is clearly erroneous. Mel bourne v. State, 679

So. 2d 759, 764 (Fla. 1996)(noting a trial court’s decision turns

primarily on an assessnment of credibility and will be affirnmed



on appeal unless clearly erroneous). Because the trial court is
in the best position to observe the deneanor and judge the
credibility of the attorney who exercised the chall enge, great
deference is accorded to a trial court’s conclusion that the
proffered reasons were genuine. Appel | ate counsel may
reasonably decide to limt the issues raised to those issues
with nore favorable standards of review such as de novo.
Appel | ate counsel cannot win when the standard of review is
clearly erroneous and is not ineffective for recognizing this.
Armstrong v. State, 862 So.2d 705, 720 (Fla. 2003)(rejecting an
ineffective assistance of appellate counsel claim where
appel | ate counsel would have faced two very high standards of
review).

This issue was not preserved for appellate review To
preserve an Neil objection for appellate review, defense counsel
must renew his objection to juror who was stricken before
accepting the jury and allowing it be sworn. A defendant wai ves
any objection to perenptory strikes against mnority jurors if
he affirmatively accepts the jury. Joiner v. State, 618 So.2d
174 (Fla. 1993); Melbourne v. State, 679 So.2d 759, 765 (Fla.
1996) (concluding that the defendant failed to preserve this
i ssue for review because she did not renew her objection before

the jury was sworn). The reason a defendant nust renew her



objection is that it is possible that events transpiring
subsequent to the initial objection nay cause a defendant to
become satisfied with the jury and abandon her objection.
Mel bourne v. State, 679 So.2d 759, 765 (Fla. 1996). For
exanple, a defendant may object to the prosecutor’s use of a
perenptory strike because the prospective juror is the only
mnority on the panel and the defendant is facing an all white
jury if that prospective juror is stricken. However, as jury
sel ection progresses and backstrikes occur, the actual jury
selected may be conposed of several mnority jurors and
def endant is nore pleased with the actual jury than he was with
the jury conposition when he made the original objection.

Trial counsel tendered the jury wthout renewing his
objectionto the two stricken jurors. (T. 150). Furthernore, it
is inmpossible to tell which Ms. Jones is responding to defense
counsel "s inquires during jury selection. One of the two jurors
with the |ast nane Jones was not stricken. Trial counsel did
not preserve any objection based on the responses of M. Jones
to the questions during jury selection because he did not make
the record clear as to which of the two Jones was responding to
whi ch questi ons. This issue was not preserved and appellate
counsel is not ineffective for failing to raise unpreserved

errors. Power v. State, 2004 W 1057688, *9 (Fla. 2004)(noting



t hat appellate counsel cannot be ineffective for failing to
raise clainms which were not preserved due to trial counsel’s
failure to object.); HamlIton v. State, 2004 W. 1207574, n.5
(Fla. 2004)(noting that in the absence of fundanental error,
appel l ate counsel cannot be deened ineffective for failing to
rai se an unpreserved claim; Downs v. More, 801 So.2d 906, 916
(Fla. 2001); Rutherford v. Moore, 774 So.2d 637, 643 (Fla.
2000) ; Johnson v. Singletary, 695 So.2d 263, 266 (Fla.
1997) (stating: “[w]le have consistently held that appellate
counsel cannot be ineffective for failing to raise clainms which
were not preserved due to trial counsel's failure to object.”).

Furthernore, this issue is neritless. Both the United
States Suprenme Court and the Florida Supreme Court have held
that the reason for striking a juror need not be “persuasive, or
even plausible,” so long as it is racial neutral. Purkett v.
Elem 514 U S. 765, 768 (1995); Melbourne v. State, 679 So.2d
759, 764, n.9 (Fla. 1996) (explaining that the explanation does
not have to be reasonable only genuinely nonracial).

In Purkett v. Elem 514 U. S. 765 (1995), the United States
Suprenme Court held an inplausible reason for perenptory
chal | enges was perm ssible. The respondent challenged a
M ssouri prosecutor’s use of perenptory challenges to strike two

bl ack men fromthe jury panel. The prosecutor’s expl anation for
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the strikes was that he did not |ike the prospective jurors’
hai rcuts and their nustaches and beards | ooked “suspicious” to
hi m The Eighth Circuit granted the petition because the
prosecution’s explanation was not “plausible” and the reasons
given did not affect the person’s ability to performhis or her

duties as a juror. The Supreme Court reversed, holding that the

reason for the strike need not be plausible. Unl ess a
di scrimnatory intent IS inherent in the prosecutor’s
expl anation, the reason offered will be deenmed race neutral

The United States Supreme Court rejected the view that the
prosecutor’s reason nust be abstractly true - i.e. that juror
with beards are not good jurors. \hether facial hair inpacts
jury service is not the proper focus. The proper focus is
whet her there is racial discrimnation. While the prosecutor’s
reason may be silly, it 1is not evidence of intentional
di scrim nation. Silly does not violate the Constitution.
Provided the silly reason is applied equally to all racial
groups, it has no constitutional significance.

In Mel bourne v. State, 679 So.2d 759 (Fla. 1996), the
Fl ori da Suprenme Court, in light of the difficulties that trial
courts had been having applying state | aw, adopted the reasoning

of Purkett. Mel bourne, 679 So.2d at 764. The Court established

guidelines to be used whenever a race-based objection to a
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perenptory challenge is nmade. The first step is that a party
objecting to the other side’s use of a perenptory chall enge on
racial grounds nmust: a) nmke a tinmely objection, b) show that
the venireperson is a nenber of a distinct racial group, and c)
request that the court ask the striking party its reason for the
strike. This second step is that the trial court ask the
proponent of the strike to explain the reason for the strike.
At this point, the burden of production shifts to the proponent
of the strike to cone forward with a race-neutral explanation.
I f the explanation is not facially race-neutral, the inquiry is
over; the strike will be denied. Melbourne, 679 So.2d at 764,
n.7. This third step is, if the explanation is facially
race-neutral and the court believes that, given all the
ci rcunmst ances surrounding the strike, the explanation is not a
pretext, the strike will be sustained. Throughout this process,
t he burden of persuasion never | eaves the opponent of the strike
to prove racial discrimnation. Furt hernore, perenptory
chal | enges are presuned to be exercised in a nondiscrimnatory
manner . The focus is no on the reasonableness of the

expl anati on but rat her its genui neness. The Florida

Constitution does not require that an explanation be nonraci al
and reasonable, only that it be truly nonracial. Reasonabl eness

is sinmply one factor that a court may consider in assessing
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genui neness. Mel bourne, 679 So.2d at 764, n.9. The Court
receded from Sl appy and its progeny to the extent they required
a reasonable rather than a genuine, nonracial basis for a
perenptory strike.

Actual ly, Zack is correct that the prosecutor “m sinfornmed”
the trial court regarding that |aw when he stated that the
reason for the strike only need be “objectively reasonable”, the
standard is even lower. Petition at 8. A prosecutor’s reason
may be conpletely subjective and unreasonable. If the
prosecutor’s reason for the strike is unreasonabl e but genui ne,
then the trial court nmust permt the strike.

Here, Zack states that neither prospective juror “provided
any reason for the State to be unconfortable with them as

jurors.” Petition at 11. Whether a reason for striking a juror
is abstractly true or reasonable does not matter. A
prosecutor’s reason for striking a juror may absurd and fal se
provided that it is race neutral. Both were enployed at the
Lakevi ew Center. The prosecutor’s objection to the Center was
its connection with the crimnal justice system and the nature
of the patients treated there. (T. | 140). The nere fact, in
the trial court’s words, that she was enpl oyed somewhere that

gave her special know edge, which the other jurors did not have,

is, indeed, a race neutral reason. (T. | 141).
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The prosecutor not knowing or inquiring into whether the
prospective juror worked as a “an adm nistrator, counsel or,

nurse or even janitor,” is not relevant. Petition at 9. The
prosecutor is welcome to dislike the nmere fact that a
prospective juror works at a particular place and to strike the
prospective juror based upon that fact w thout nore informtion.
The prosecutor not knowing or inquiring into whether Jones’
famliarity with fetal al cohol syndrome was |imted or expansive
is also irrelevant. Petition at 10. The prosecutor is welcone
to dislike the mere fact that a juror is a nurse with sone
fam liarity with the syndrone and to strike the prospective
juror based upon that fact w thout nore informati on. These are
argunents that the prosecutor’s strikes are not reasonable
wi t hout nmore information but reasonableness is not the test,
genui neness is. Furthernore, while both prospective jurors’
response that they could be fair and inpartial woul d be rel evant
to a challenge for cause analysis, it is irrelevant to a
perenptory strike anal ysis.

Contrary to Zack’'s claim jurors with simlar experience
were not accepted by the prosecutor. Petition at 11. Several
of the prospective jurors had different experiences. Jur or
Hel I ner, who was a psychol ogy student, was only famliar with
t he di sorder through class discussions. (T. |I 132). She had no

personal experience with PTSD unli ke the stricken jurors. Juror
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M az, who served in Vietnam was famliar with the di sorder was
based on his mlitary service, not his enploynment. There was no
connecti on between his mlitary service and the crimnal justice
system Several of the prospective jurors were not on the final
jury either. M. Salter, who also worked “around it everyday”
at the VA clinic, while not stricken by the prosecutor, was not
on the final jury. (T. 132, 151). WM. Schaffer, who also had a
famly friend that suffered with it, while not stricken by the
prosecutor, was not on the final jury. (T. 133, 151). MVs.
Padgett, who was a nurse but whose experience seens to have been
limted to readi ng about the disorder, while not stricken by the
prosecutor, was not on the final jury. (T. 132, 151).

Mor eover, while opposing counsel clains, without a record
cite, that there were no other female African-Anmerican jurors
included in the venire, there were other African-American
jurors. (T. 282). The final racial conposition of the jury may
be considered in determning whether the prosecutor has
intentionally discrimnated. Ml bourne v. State, 679 So.2d 759,
764, n.8. (Fla. 1996)(noting that the rel evant circunstances may
include--but are not limted to--the following: the racial
make-up of the venire; prior strikes exercised against the sane
racial group; a strike based on a reason equally applicable to

an unchall enged juror; or singling the juror out for special
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treatment). Furthernore, the defendant was white, not African-
American. (T. 140); Reed v. State, 560 So.2d 203, 205-206 (Fla.
1990) (rejecting a Neil chall enge where the prosecutor used ei ght
of his ten perenmptory strikes to excuse blacks fromthe jury and
because both the defendant and the victim were white and
di stingui shing Kibler v. State, 546 So.2d 710, 712 (Fla. 1989)).

Zack’s reliance on Dorsey v. State, 868 So.2d 1192 (Fl a.
2003), is msplaced. In Dorsey, this Court held that the
prosecutor’s perenmptory stri ke of an Afri can- Aneri can
prospective juror because she appeared “disinterested” was not
supported by record. The prosecutor struck African-Anerican
prospective juror because she appeared "disinterested". The
prosecutor stated that she was “sort of staring at the wall.”
Def ense counsel obj ect ed because the African-Anerican
prospective juror was |istening and she smled the whole tine he
was up there talking. The trial court did not see the juror’s
conduct but accepted the prosecutor’s word as an officer of the
court and allowed the strike. The Florida Suprenme Court
reversed. \While nonverbal behavior may constitute a genui ne,
race-neutral reason for a perenptory challenge, the purported
behavi or nust be observed by the trial court or otherw se
supported by the record. The Dorsey Court reaffirnmed the prior

hol di ng of Wight v. State, 586 So.2d 1024 (Fl a.1991), in which
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this Court had disapproved the use of perenptory chall enges
based on body | anguage unl ess observed by the trial judge and
confirmed by the judge on the record.

Here, unli ke Dorsey, the prosecutor’s strikes were not based
on body | anguage. The strike were based on the juror
guestionnaire and the jurors’ transcribed responses. Moreover,
there is record support for the strikes. | ndeed, there is no
di spute on this record that the two African-Ameri can prospective
jurors were enployed at the Lakeview Center. Nor did defense
counsel at any tine dispute the prosecutor’s characterization of
the Center.

The issue was neritless. Thus, appellate counsel was not
ineffective for failing to raise this issue. Spencer v. State,
842 So.2d 52, 74 (Fla. 2003)(observing that appellate counsel
wi Il not be considered ineffective for failing to raise issues
that have little or no chance of success.)

| SSUE 11

VHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO RAI SE THE | SSUE OF THE PROSECUTOR S COMVENTS?

Zack argues that his appellate counsel was ineffective for
failing to raise several allegedly inproper prosecutorial
conment s. None of the coments were inproper and therefore,
appel l ate counsel was not ineffective.

During closing of the guilt phase, the prosecutor was

17



di scussing the jury instruction on the credibility of w tnesses.
(VI 1368). He noted that the defendant was a witness in the
case and when that occurs the same rules apply to the defendant.
(VI 1369). The prosecutor then applied those rules to the
def endant’s testinmony. (VI 1369-1372). The prosecutor said:
“that’s not the truth, he didn't do that.” (VII 1373). The
prosecutor said: “lies always have sonme elenent of the truth”
and they “originate fromthe truth but they are distorted to fit
or reflect well onthe liar. . .” (VIl 1373). Defense counsel
obj ected arguing that the prosecutor referring to the defendant
as a |liar was prosecutorial msconduct and nmoved for mstrial.
(VI'l 1373). The prosecutor noted that the evidence showed that
the defendant was a liar. (VII 1374). The trial court denied
the notion for mstrial but suggested to the prosecutor that he
refer to the defendant by sone other term than liar but also
noted that there may be sone basis for the prosecutor’s term
(VI 1374).

Zack testifiedin his guilt phase testinony that he has |i ed
inthe past. (T. VI 1110). On cross, Zack testified that he was
an admtted liar. (T. VI 1118). The prosecutor may call the
defendant a liar if such a characterization is supported by the

evi dence. Miurphy v. International Robotic Systens, Inc., 766

So.2d 1010, 1028-29 (Fla. 2000)(concluding that it is not
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i nproper for counsel to state during closing argunment that a
witness "lied" or is a "liar," provided such characterizations
are supported by the record, reasoning that if the evidence
supports such a characterization, counsel is not inpermssibly
stating a personal opinion about the credibility of a wtness,
but is instead submtting to the jury a conclusion that
reasonably may be drawn fromthe evidence); Craig v. State, 510
So. 2d 857, 865 (Fla. 1987)(holding that is was not inmproper for
a prosecutor to refer to the defendant's testinony as being
untruthful and to the defendant hinself as a 'liar' and
observing that it is understood fromthe context that the charge
is made with reference to testinmony given by the person thus
characterized, the prosecutor is nmerely submtting to the jury
a conclusion that he is arguing can be drawn from the evidence
and it is for the jury to decide what evidence and testinony was
worthy of belief and the prosecutor was nmerely submtting his
view of the evidence to them for consideration.”); Pino v.
State, 776 So.2d 1081 (Fla. 3d DCA 2001)(finding prosecutor's
characteri zati ons of the defendant as a liar to be supported by
the record); Brown v. State, 678 So.2d 910, 912 (Fla. 4th DCA
1996) (holding that it is proper for either counsel in closing
argunment to characterize specific witnesses as liars, so |long as

counsel relates the argunent solely to the testinmony of the
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wi t nesses and evidence in the record); Perry v. State, 718 So. 2d
1258, 1260 (Fla. 1st DCA 1998) (observing that it i's
“wel | -established” that a prosecutor may use the word 'lie,’
when comrenting on appellant's testinony, or characterizing the
words of appellant as not those of an 'innocent nman'). The
prosecutor’s characterization was clearly supported by the
evi dence. I ndeed, it was supported by the defendant’s own
testimony. Once the defendant takes the stand, the prosecutor
may comment on the defendant’s credibility just as the
prosecut or may conment on any other witness’ credibility.

During closing of the guilt phase, the prosecutor said: “you
cone out here on behalf of the people of this community and the
def endant and |et your verdict speak the truth. (VII1 1449-
1450) . Defense counsel objected to the comment arguing that it
was an inproper “send a nessage to the community” comment and
nmoved for mstrial. (VIII 1450). The trial court denied the
mstrial. (VIIl 1450).

This coment is not a “send a nessage” conmment. The
prosecutor said on “behalf of the people of the community”. The
rational e of the “send a nmessage” cases does not apply to such
a comment. The problem that the Courts identify with “send a
message to the community” prosecutorial coments, is that it

encourages the jury to convict based on sone policy rather than
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on the evidence in the particular case. United States V.
Sanchez-Sotel o, 8 F.3d 202, 211 (5 Cir. 1993) (expl ai ning that
the comments had a prejudicial effect because they influenced
the jury to convict the appellants based on a broad policy
agai nst drugs rather than on specific evidence of guilt). Here,
t he prosecutor was not attenpting to get the jury to convict on
sone policy, he was asking the jury to convict based on the
evi dence. The prosecutor in the sentence, just before the
chal l enged coment, inplored the jury to “look at this
evi dence”. (1449).

During closing of the penalty phase, the prosecutor was
di scussing the victiminpact evidence that he presented. (T. Xl
2077). The prosecutor said: “I don’'t want synmpathy in that jury
roomon ny evidence, and don't let it in the jury room on what
the defense presented to you”. (XI 2077). There was no
obj ection either contenporaneously or at the end of the
prosecutor’s argunent. (XI 2077, 2085).

This issue is not preserved. This Court has consistently
hel d t hat appel | ate counsel cannot be ineffective for failing to
rai se clainms which were not preserved by objection in the trial
court. Brown v. State, 846 So.2d 1114, 1127 (Fla. 2003); Core v.
State, 846 So.2d 461, 471 (Fla. 2003)(noting that, 1in the

absence of fundanental error, appellate counsel cannot be
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ineffective for failing to raise an unpreserved claim; Johnson
v. Singletary, 695 So. 2d 263, 266 (Fla. 1996) (stating: "W have
consistently held that appellate counsel cannot be ineffective
for failing to raise claims which were not preserved due to
trial counsel's failure to object.")

Furthernore, the comment is proper, especially given the
context. The context was the prosecutor’s di scussion of his own
victiminpact evidence. The prosecutor is telling the jury to
base their recomendati on on the evidence, not synpathy. Such
comments do not violate the Eighth Anmendnment. California v.
Br own, 479 U. S 538, 107 S.Ct. 837, 93 L.Ed.2d 934
(1987) (approving jury instructions informng jury not be
i nfluenced by “synpathy” in the penalty phase of a capital case
and finding no violation of the Eighth Amendment); Saffle v.
Parks, 494 U. S. 484 (1990)(finding a claimregarding an anti -
synpathy instruction to be Teague barred because the result was
not conpelled by either Lockett v. Chio, 438 U. S. 586 (1978), or
Eddi ngs v. klahoma, 455 U.S. 104 (1982), both of which

concerned what mtigating evidence the jury nust be permtted to

consi der; whereas, an anti-synpathy instruction concerns howthe
jury nmust consider the mtigating evidence); Parks v. Saffle
925 F.2d 366, 369 (10" Cir. 1991)(finding no violation of the

Ei ghth Amendment in the giving of an anti-synpathy instruction
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in conjunction with the prosecutor’s comments to |eave the
“synpat hy, and the sentinment and prejudice part out of it.”);
Byrne v. Butler, 847 F. 2d 1135, 1138-1140 (5! Cir. 1988);
Peopl e v. Enmerson, 522 N. E. 2d 1109, 1122 (Ill. 1987); State v.
Ramseur, 524 A. 2d 188, 275-277 (N.J. 1987); State v. Steffen,
509 N. E. 2d 383, 396 (Ohio 1987); Lay v. State, 886 P.2d 448,
452 (Nev. 1994)(stating it is not error to instruct the jury not
to be influenced by synpathy); State v. Omens, 359 S. E. 2d 275,
279 (S.C. 1987); State v. Porterfield, 746 S. W 2d 441, 450-451
(Tenn. 1988).

During closing of the penalty phase, the prosecutor was
di scussing the HAC aggravator. (XI 2068-2070). He was
describing the nurder and the injuries to the victim He was
di scussing the “unnecessarily torturous” requirenent of the HAC
aggravator. (XI 2070). The prosecutor said: Does his acts show
any pity for the victin? Can any one of us inmagine, except to
| ook at the evidence, the terror that was coursing through the
victimduring her last few mnutes of life.” (XI 2070). There
was no objection either contenporaneously or at the end of the
prosecutor’s argunent. (XI 2070, 2086).

This issue is not preserved. This Court has consistently
hel d that appell ate counsel cannot be ineffective for failingto

rai se clainms which were not preserved by objection in the trial
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court. Brown v. State, 846 So.2d 1114, 1127 (Fla. 2003); CGore v.
State, 846 So.2d 461, 471 (Fla. 2003)(noting that, in the

absence of fundanental error, appellate counsel cannot be
ineffective for failing to raise an unpreserved claim; Johnson
v. Singletary, 695 So. 2d 263, 266 (Fla. 1996) (stating: "W have
consistently held that appellate counsel cannot be ineffective
for failing to raise claim which were not preserved due to
trial counsel's failure to object.")

Furthernmore, the comment is proper in the penalty phase of
a capital trial where the prosecutor is attenpting to establish
t he HAC aggravator. HAC focuses on the neans and manner in
which the death is inflicted and the immediate circunstances
surroundi ng the death, rather than the intent and notivation of
a defendant, where a victim experiences the torturous anxiety
and fear of inpending death. Barnhill v. State, 834 So.2d 836,
849-50 (Fla. 2002). Anxiety and fear are enotional states. The
only way a juror can determ ne whether the victimsuffered is to
imagine their reaction to such a situation. While such a
comment would be inproper in the guilt phase where the
aggravator is not at issue, it is proper in the penalty phase.
Appel | ate counsel was not ineffective.

| SSUE 111

WHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG
TO RAI SE THE | SSUE OF NON- STATUTORY AGGRAVATI ON BEI NG
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PRESENTED DURI NG THE PENALTY PHASE?

Zack asserts that his appell ate counsel was i neffective for
failing to raise as the State’'s rebuttal mental health expert
testinmony as non-statutory aggravation. The State respectfully
di sagrees. The evidence was adni ssible to rebut his guilt phase
def ense and his renorse mtigation. Furthernore, the adm ssion
of non-statutory aggravation is not a violation of the Ei ghth
Amendnent. The federal death penalty statute, as well as sone
states, pernmt non-statutory aggravation to be introduced.
Additionally, the error, if any, was harm ess. The prosecutor
did not argue any non-statutory aggravator to the jury in
closing and the trial court properly instructed the jury as to
t he aggravating factors they could consider. Thus, appellate
counsel was not ineffective for failing to raise the issue.

At the penalty phase, defense counsel argued i n opening t hat
t he def endant was “inpul si ve” because he was born with a “broken
brain” due to fetal al cohol syndronme. (11X 1615-1617). The State
presented a witness to establish the fel ony probati on aggravat or
and victim inmpact wtnesses, then rested. (XI 1635). The
defense called several famly nenbers and friends to testify.
The defense al so called four nental health experts to testify -
Dr. WIliam Spence, Dr. Janes Larson, Dr. Barry Crown and Dr.
M chael Maher - to establish mental mtigation. (T. X 1822,
1847, 1884, 1927). The Defense rested. (XI 1972). The State
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called two rebuttal nental health experts - Dr. Eric M ngs and
Dr. Harry MClaren. (XI 1972, 2015). During Dr. MCl aren’s
testinmony, he referred the “hot button” theory of the defense.
(XI 2025). The prosecutor asked himif there was any evi dence
of anger towards wonman. (Xl 2025). Def ense counsel objected
because it was not an aggravator. (Xl 2026). The State’s expert
testified that there was evidence of anger towards wonen. ( Xl
2027). The defendant had said in his statement that a woman
t ook his nother fromhimand a woman took his child which in the
expert’s opinion reflected a degree of hostility toward wonen.
(XI 2027-2018). The State’s nental health expert testified that
during his interview with the woman the defendant had the
| ongest relationship with in his life, she described a “very
abusive relationship” and she told the expert that “he hit ne
all the time, and then it would be it’d never happen again, |’'m
sorry and then it would happen again.” (X 2028). Defense
counsel again objected because it was “uncharged crim nal
conduct” and nmoved for a mstrial. (X 2028). The trial court
renoved the jury. (Xl 2029). Def ense counsel explained that
this was uncharged crim nal conduct and he was not seeking the
| ack of any prior significant activity as a mtigator. (Xl
2029). The prosecutor responded that the defense experts had
opi ned that the nmurder occurred because the defendant has “a hot
button” in regards to the death of his mother and the victim
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pushed that button and the defendant was unable to conform his
conduct and was under extrenme enotional distress because of that
button. (XI 2030). The prosecutor explained that this evidence
rebutted that “hot button” theory by establishing his abiding
anger towards wonen. (Xl 2030). The trial court permtted the
testinmony. (Xl 2031). Later, the State rested. (Xl 2055). The
prosecutor’s closing in penalty was Ilimted to the six
aggravators he sought. (XI 2062-2072). He did not discuss Dr.
McCl aren’s reference to the spousal abuse. The prosecutor did
di scuss the defense theory that the nurder was a result of a fit
of rage as part of his CCP presentation but he did not
specifically refer to the defendant’s anger toward wonmen. ( XI

2071) . The prosecutor attenpted to rebut the fetal alcohol

syndrome and PTSD by pointing that vast nunmbers of persons
suffer from these disorders and they do not commt crime. (XI
2073). The prosecutor also argued that the nental mtigation
did not outweigh all the aggravation. (XI 2074). The prosecutor
di scussed the “hot button” theory. (X 2075, 2082). The
prosecutor referred to Dr. MC aren’s testinmony to rebut the
defense nental health experts on several occasions during his
closing. The jury was instructed that they were limted to the
Ssix statutory aggravators. (Xl 2108-2110). The State did not
use either the defendant’s anger towards wonmen or the spousa

abuse in its sentencing menorandum (VI 793-817). The defense’s
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sent enci ng nenorandum sought renorse as a nmitigator. (VI 826).
The defendant’s statenments at the sentencing hearing, while
mai nly focusing on his own suffering, did express sone renorse.
(VI 847).

The trial court’s sentencing order did not use either the
def endant’ s anger towards wonen or the spousal abuse as support
for any aggravator. (T. VI 859-874). The trial court’s
sentencing order specifically noted that its consideration of
aggravation was limted to the statutory aggravation. (T. Vi
866) . The trial court’s sentencing order refers to the
def endant’s guilt phase defense that the murder occurred as a
result of afit of rage in its discussion of the CCP aggravator.
(T. VI 865). The trial court’s sentencing order refers to the
defendant’s “hot button” and rejected this theory as a notive
for the crine inits discussion of the extrene nental mtigator.
(T. VI 868). The trial court’s sentencing order lists renorse
as a mtigator based on the defendant’s testinony. (T. VI 872).

Zack’s defense at trial was that he killed the victim
because she made di sparagi ng remarks about his dead not her. The
jury may consi der any evidence of mtigation presented in either
the guilt phase or the penalty phase. (1X 1593). The prosecutor
felt he had to rebut the fit of rage defense to establish the
CCP aggravator. (XI 2071). This defense could have been vi ewed
as mtigating by a juror and the State was entitled to rebut
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this by establishing he had an abusive relationship with a woman
who presumably did not insult his mother. (Xl 2053).

Furthernmore, Zack sought and the trial court found the
mtigator of renorse. Dr. McClaren's testinony rebuts this
m tigator. Zack would conmmt battery and then say it would
never happen again and then he would commt another battery.
Zack would say he was sorry but he would do it again. Thi s
shows that his renorse was not neaningful.

Contrary to Zack’s argunent, there is no violation of the
Ei ghth Amendnent. Petition at 21. Even if the comments are
vi ewed as non-statutory aggravation, the introduction of non-
statutory aggravation is not a violation of the Eighth
Amendnent . Non-statutory aggravation 1is constitutionally

perm ssible.! I1ndeed, the Federal Death Penalty Act explicitly

! Barclay v. Florida, 463 U.S. 939 (1983) (noting that the
trial judge's consideration of a non-statutory aggravating
circunstance was inproper as a matter of state |aw because
Florida | aw prohi bits consideration of nonstatutory aggravating
circunmstances but noting “nothing in the United States
Constitution prohibited the trial court from considering
Barclay's crimnal record”); Wainwight v. Goode, 464 U.S. 78
(1983) (holding that the trial court’s reliance on an
extra-statutory aggravating factor did not violate the Eighth
Amendnent ) ; Zant V. St ephens, 462 U. S 862, 878
(1983) (expl ai ni ng that whil e statutory aggravating circunstances
play a constitutionally necessary function, the Constitution
does not require the jury to ignore other possible aggravating
factors); Fox v. Coyle, 271 F.3d 658, 666 n. 3 (6" Cir.
2001) (noting that it is Ohio s capital punishment schene that
prohi bits consideration of the nature and circunstances of the
crime as aggravating factors, not the federal constitution);
Babbi tt V. Cal der on, 151 F.3d 1170, 1178 (9" Cir.
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al | ows consi deration of non-statutory aggravation. United States
v. Allen, 247 F.3d 741, 758 (8" Cir. 2001), remanded for
reconsi deration on other grounds, Allen v. United States, 536

U S. 953, 122 S. Ct. 2653, 153 L. Ed. 2d 830 (2002)(finding no
Ei ght h Anmendnent infirmty with the provision of the Federal
Death Penalty Act (FDPA) which allows consideration of non-
statutory aggravati on once one statutory aggravator is found).
Ot her states, such as Georgia, also permt non-statutory
aggravation. It is only Florida | aw, not the constitution, that
prohi bits non-statutory aggravation. So, the error, if any, is
not of constitutional nagnitude.

The error, if any, was harm ess. Even if the comments are
vi ewed as non-statutory aggravation, they are m nor conpared to
the facts of the nurders and the statutory aggravators. This
Court has found the introduction of much nmore damagi ng non-
statutory aggravation, such as future dangerousness, to he
harm ess. Walker v. State, 707 So.2d 300, 313-314 (Fla.
1997) (findi ng nonstatutory aggravating circunstance of "future
dangerousness” inadm ssible but harm ess error in a case where

t he prosecutor asked: "Well, do you think also that [Wal ker] may

1998) (concluding to the extent that the defendant is arguing
that the prosecutor’s comments msled the jury into considering
his background as aggravating, his argument fails because
nothing in the Constitution limts the consideration of
nonstatutory aggravating factors).
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kill again?" because the prosecutor did not argue the inproper
non-statutory aggravator to the jury in closing and the tria
court properly instructed the jury as to the aggravating factors
t hey coul d consi der). Here, as in Wl ker, the prosecutor did
not argue the non-statutory aggravator to the jury in closing
and the trial court properly instructed the jury as to the
aggravating factors they could consider. (Xl 2108).

Zack’ s reliance on Perry v. State, 801 So.2d 78, 89-91 (Fl a.
2001), is msplaced. The Court held that permtting the
defendant’s ex-wife to testify, during the penalty phase, to
specific instances of the defendant’s violent behavior and to
t he def endant’ s statenments regarding the use of a knife to kil
soneone, constituted inperm ssible nonstatutory aggravation.
Perry, 801 So.2d at 89. In Perry, during the penalty phase, the
prosecutor as his first witness asked the defendant’s ex-wife if
t he defendant was ever violent or involved in violent activity
during their marriage. Defense counsel objected on the ground
that this subject was not an issue at trial. The trial court
overruled the objection. The prosecutor asked ex-wife to
recount sonme specific instances of violent behavior. The ex-
wi fe described, “in detail, a vicious beating” Perry inflicted

to another person. Perry, 801 So.2d at 89. The ex-wife

testified to seven statenents regardi ng the defendant’s viol ent
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behavior, all of which were unrelated to the crinme charged.

Perry, 801 So.2d at 89, n.12. In addition, she testified
regardi ng various incidents of spousal abuse by Perry. She
testified:

He [Perry] used to slap ne. He woul d beat ne. When

he was drinking, he would get angry and would hit nme

wi th things, whatever he could grab that was cl osest;

cl ot hes hanger, shoes. He was bad about slamm ng ne

up against the walls and he tried to choke me a few

tinmes."
Perry, 801 So.2d at 89, n.13. The Perry Court explained
normally the evidence nust related to one of the statutory
aggravators. Perry, 801 So.2d at 90. The State may al so rebut
defense evidence of the defendant's nonviolent nature by
specific acts of violence conmmitted by the defendant. The State
on appeal asserted the ex-wife’'s testinony was adm ssible in the
penalty phase because the defendant "opened the door” to it
during the guilt phase by claimng to be nonviolent. The Perry
Court rejected this argunent because the State's answer bri ef
made this assertion w thout providing any references to the
record to support it and their own review of the record showed
that the door was not opened during the guilt phase. The Court

noted that ex-wife was the first witness called in the State’s
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portion of the penalty phase, so, she could not have rebutted
any mtigation presented in the penalty phase by the defense
because none had been presented yet. The Perry Court also
rejected the State’s anticipatory rebuttal argunent because the
mtigating circunstances sought had not been finalized. The
Perry Court seened to suggest that the defense was forced to
present that mtigator. Perry, 801 So.2d at 90, n.14. The tri al
court had used the ex-wife' s inproper testinony as support for
the CCP aggravator. Perry, 801 So.2d at 90, n.15. The Perry
Court found that the error was not harnl ess.?

Here, unlike Perry, the trial court did not use the inproper
testimony as support for any aggravator. (T. VI 859-874). Here,
unli ke Perry, Dr. McClaren was not called as the State’'s first
witness in the penalty phase. He was called after the defense
had called four nental health experts to testify. Dr. WIIliam
Spence, Dr. James Larson, Dr. Barry Crown and Dr. M chael Maher
had been previously called to support the defense' s nental

mtigation case. (T. X 1822, 1847, 1884, 1927). Zack’s nental

2 The Perry Court seemed to think that the adm ssion of
non-statutory aggravation raised constitutional concerns. | t
does not. Perry, 801 So.2d at 91 citing Kornondy v. State, 703
So.2d 454, 463 (Fla.1997)(stating “our turning a blind eye to
the flagrant use of nonstatutory aggravation jeopardizes the

very constitutionality of our death penalty statute."). As
expl ai ned above, once the State establishes one statutory
aggravator, it my introduce any nunmber of non-statutory

aggravators w thout any constitutional concerns.
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health was clearly at issue prior to this testinmony including

his “hot button”. Here, unlike Perry, Dr. MC aren did not
described, “in detail, a vicious beating” inflicted to another
person. No other person was involved here. Dr. MCl aren

testified that the woman told hi mthat Zack hit her all the tine
but no details of the abuse were given. Mor eover, the State
must rebut the defense’s presentation of mtigation before the
jury instructions are finalized. Jury instructions on
mtigation are typically determned at a conference held after
the cl ose of the evidence.

Most inportantly, Perry was not available to appellate
counsel when he wote the briefs. Perry was decided in 2001.
The initial brief was witten in 1998, three years before Perry
was decided. Nor was the option of filing an anended initial
brief available. Zack’s direct appeal was final in 2000, one
year before Perry was decided. While the general claimof non-
statutory aggravation was avail abl e, the i dea that spousal abuse
ampunted to non-statutory aggravati on depended on the specific
facts of Perry. The npost recent casel aw avail able to appellate
counsel when he was preparing the brief was Wal ker v. State, 707
So. 2d 300, 313-314 (Fla. 1997)(finding nonstatutory aggravating
circunstance of "future dangerousness” i nadm ssi bl e but

harm ess). Under Wal ker, appellate counsel would have
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reasonably believed that even if this Court viewed spousal abuse
as non-statutory aggravation, an i dea which was not supported by

the facts of Wal ker, it would also view such error as harnl ess.

The factual basis for the Wal ker Court’s harm ess error was al so

present in this case. |Indeed, even if Perry were available to
appellate counsel at the tinme, it provided no guidance on
whet her the error was harnl ess. The Perry Court’s harmn ess

error analysis was entirely dependent on the m staken notion
that the error was constitutional in nature, not the particular
facts of the case. Perry, 801 So.2d at 91. Appellate counsel
coul d have reasonabl e believed such an error would be found to
be harm ess even in the wake of Perry and he was not ineffective
for not raising a non-constitutional error and that was
harm ess.
| SSUE |V

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG

TO RAISE THE | SSUE OF THE ADM SSIBILITY OF GRUESOVE

PHOT OGRAPHS?

Zack asserts that his appell ate counsel was ineffective for
failing to raise the issue of the admssibility of two crine
scene photographs and two slides of the WIllianms rule victim
The State respectfully disagrees. First, gruesone photographs

i ssues are not winners. Appellate counsel is not ineffective

for failing to raise an issue that traditionally has had little
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success with this Court. Mor eover, the issue is meritless
because both the photographs and the slides were adn ssible
The phot ographs of the crinme scene were relevant and therefore,
adm ssi ble. The crinme scene investigator used the photographs
to explain howthe victi mwas di scovered to the jury. The trial
court, following this Court’s suggestion, limted the prosecutor
to only two of the four photographs and to the | east gruesome
phot ogr aphs. The slides of the victins were relevant and
therefore, adm ssible. The nedical exam ner used the slides to
explain the injuries to the two victinms to the jury. The two
slides of the WIlliams rule victinms face were adm ssible to
prove the simlarities between the injuries to the victins.
Both victinms had extensive blunt force injuries to their
respective faces. For WIllians rule evidence to be adn ssi bl e,
the State nust establish the simlarities between the two
crimes. Thus, appellate counsel was not ineffective for failing
to raise a nmeritless issue.

During the guilt phase, before the prosecutor called Charlie
Suarez, who was a crinme scene investigator with the Escanbia
County Sheriff’s Department, through which the prosecutor was
going to introduce a series of photographs, the prosecutor noted
t hat defense counsel wanted to be heard. (Il 308). Def ense

counsel did not object to every photographs, he objected to the
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“unusual |y gruesone” ones. Def ense counsel argued that the
probative val ue was outwei ghed by the prejudicial effect. (11
308). There were four photographs depicting her face. The
trial court agreed that four photographs were duplicitous and
required the prosecutor to pick one or two. (Il 308-309).
Def ense counsel still objected. (Il 309). The trial court then
required the prosecutor to explain why both photographs were
necessary. (Il 309). The prosecutor explained that the
phot ogr aph showed the wounds and the bl oodstains and that the
ot her phot ographs was of the same scene but from a different
view. (Il 309). The trial court noted that the two excluded
phot ogr aphs were “nmuch nore gruesone”, so he admtted the two
ot her photographs which were |ess gruesonme. (Il 309). The
phot ographs were marked as exhibits 10-A and 10-B. (Il 309).
Def ense counsel renewed his objection to both photographs
arguing that the victims injuries could be described by the
pat hol ogist. (11 310). During the crinme scene investigator’s
testinmony, the prosecutor introduced maps and a crime scene
sketch. (11 315-316). The prosecutor also introduced the nurder
weapon - an oyster knife. (Il 323-324). He also introduced the
rape kit. (Il 328). The prosecutor then introduced a series of
phot ographs 10-A through 1. (rr 329). The crime scene
i nvestigator explained the photographs were of the victim and
the crime scene. (Il 330). The trial court allowed the
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conposite exhibit into evidence. (Il 330). Def ense counsel
renewed his objection. (Il 331). The prosecutor showed the
phot ographs to the jury through a viewer. (Il 331). The
i nvestigator described the victim s wounds with the phot ographs.
(I'l 333-334). The investigator used the photographs to showthe
victim s face had been beaten “pretty badly” (11 333-334). The
i nvestigator explained that nedical exam ner photographs that
body when it arrives but perforns the autopsy after the body is
cleaned. (Il 334). Exhibit 10-1 was a photograph of the victim
after the body was cleaned. (Il 334).

The chi ef nedical exam ner, Dr. MConnell, who was a board
certified forensic pathol ogist, testified. (11l 494-495,497). He
had taken slides of the victim (Il 498). He testified that
the slides would assist himin explaining the cause of death.
(rrr 498). Def ense counsel objected to A and B because they
appeared to be the same. (I11 499). The trial court noted that
three of the slides were very simlar and asked the prosecutor
to choose one. The prosecutor requested that Dr. MConnell be
asked why he choose those three. (Il 499). Def ense counsel
stated that there were five and he thought that only one was
necessary. The prosecutor showed slides 62-D, 62-B and 62-C to
t he medi cal exam ner and asked himto explainto the trial court
why the three slides were necessary. (lI11 500). The trial court
excused the jury. (111 500). The nedi cal exam ner expl ained
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that one showed the wounds on the right neck. (111 501).
Anot her one showed the wounds on the |left neck. The third one
showed the wounds to the left neck as well as other injuries.
Some of the details were visible on one slide but not others.
The medical exam ner also explained the necessity of other
slides. (11l 501). Defense counsel objected to the cunulative
nature of the three slides. (IlIl 502). The trial court
di sagreed finding a reasonable explanation was given as the
necessity of all the slides. (I1l1 502). The jury returned. (11

502). The nedical exam ner testified that Slide 62-A showed the
victim s face and neck wounds. (111 505). He explained that the
damage to the victinms face was from blunt force trauma such as
banging the head onto the floor. (IlIl 506). The nedi cal
exam ner testified as to the internal injuries to the victins
brain. (Il 506-507). The nedical exam ner used one of the
chal | enged slides, 62-B, to denonstrate the facial injuries and
on the left neck whereas, the earlier slide showed the right
neck. (11l 507-508). The nmedi cal exam ner used another one of
the chall enged slides, 62-D, to denonstrate the bruises better
t han on the overexposed version and additionally, the bruising
on the nose, right upper lip and right cheek. (Ill 508). The
medi cal exam ner used the third one of the chall enged slides,
62- C, which was overexposed, to denonstrate before the body was
cl eaned up the chest injuries. (Ill 508-509). The prosecutor
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al so introduced evidence relating to the Wllianms rule victim
Laurie Russillo. (Il 522). One of the deputies with the
medi cal exam ner’s office had perfornmed the autopsy on that
case. (Il 522). The nedical exam ner had revi ewed the reports.
(It 523). The medi cal exam ner also had slides of the WIIlians
rule victim (Il 524). The prosecutor and defense counsel went
over these slides with the judge. (Il 524). The victinm s head
and right armwere in the slides. (Il 524). Def ense counse

t hought it was unnecessary to introduce any slides of the
Wlilliams rule victim (111 524). He argued that they were
gruesone. (IIl 525). The trial court again excused the jury.
The prosecutor explained to the judge that he was attenpting to
establish the simlarities between the injuries to the charged
victimand the Wllians rule victim (Il1l 525). The trial court
noted that the charged victim was stabbed as well as beaten;
whereas, the WIlliams rule victim was strangled as well as
beaten. (Il 526). The prosecutor responded that blunt force
trauma was common to both victims. (IIl 526). The trial court
expl ai ned, that while not a ruling, he did not think that there

was any need to go into mnute detail on the WIllians rule

victim (Il 527). The trial court was inclined to agree the
slides of the Wlliams rule victimwere not relevant. (Il 527).
The prosecut or suggested a m ddle ground, limting the slides to
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the Wlliams rule victim s raccoon eyes which the charged victim
al so had. (Il 527). The prosecutor thought the two slides that
depicted those injuries to the WIllians rule victim were
relevant. (Il 528). The trial court agreed. The nedi cal
exam ner choose three slides that showed the WIllianms rule
victims injuries. (Il1l 528). The prosecutor showed the three
slides to the medical exam ner and had him explain each one.
(rrr 529). The nedi cal exam ner, discussing 64-G expl ai ned
that it showed blunt force injury to the |l eft mandi bl e whi ch was
fractured. (Il1l1 529). The nedical exam ner, discussing 64-D,
explained that it showed henmobrrhages to the WIllians rule
victims eyes as a result of strangulation. (Il 529). The
medi cal exam ner, discussing 64-B, explained that it al so showed
the injuries tothe Wllianms rule victims eyes. (I11 529). The
prosecutor then asked if the two slides would be sufficient
because the last two slides showed the sane injuries and the
medi cal exam ner agreed (I1l 529-530). The prosecutor then

agreed to limt his presentation to the two slides, 64-B and 64-

G (I'l'l 530). The trial court permtted those two slides only.
(111 530). Defense counsel renewed his objection and the tri al
court overruled it. (11l 530). The jury returned. (11l 531).

The nedical exam ner testified that as to the WIllians rule

victims blunt force injuries. (IIl 532-533). The medical
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exam ner used one of the chall enged slides, 64-G to denpbnstrate
the bruising and injuries to the victims face. (lI11 534-535).
The medi cal exam ner also described the Wllianms rule victims
internal injuries. (111 535-536). The nedical exam ner used the
other one of the challenged slides, 64-B, to denobnstrate
henorrhages to the WIllians rule victims eyes. (lIIl 537).
Def ense counsel objected to prosecutor’s use of overhead
projections of the “gory” photographs during the guilt phase
closing. (T. VII 1407)

The standard of reviewfor the adm ssibility of photographs
is abuse of discretion. Douglas v. State, 2004 W. 1057708, *5
(Fla. May 6, 2004)(stating this court reviews the adm ssion of
phot ogr aphi ¢ evi dence for an abuse of discretion citing Philnore
v. State, 820 So.2d 919, 931 (Fla.), cert. denied, 537 U S. 895
(2002)). The abuse of discretion standard of review is one of
the nost difficult for an appellant to satisfy. Ford v. Ford,
700 So.2d 191, 195 (Fla. 4th DCA 1997). Appellate counsel is
not ineffective for recognizing this unfavorable standard of
review Arnmstrong v. State, 862 So.2d 705, 720 (Fla
2003) (rejecting an ineffective assistance of appellate counsel
clai m where appellate counsel would have faced two very high
st andards of review).

The phot ographs and slides were adm ssible. The State is
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the one party who has a beyond a reasonabl e doubt standard of
pr oof . The State needs “evidentiary value and depth” in its
case to nmet this standard of proof. Brown v. State, 719 So.2d
882, 887 (Fla. 1998). The slides were necessary to establish
the simarities in the manner of death of the charged victimand
the Wllians rule victim While the charged victi mwas stabbed
and the WIlliams rule victim was strangled, both victim were
beaten using blunt force. They sustained simlar external and
internal injuries. The defendant harmed both victim is a
simlar manner. The State used the slides to establishes these
simlarities.

I n Douglas v. State, 29 Fla. L. Wekly S219, 2004 W
1057708, *5 (Fla. May 6, 2004), this Court explained that crinme
scene photographs are considered rel evant when they establish
t he manner in which the nurder was commtted, show the position
and | ocation of the victi mwhen he or she is found by police, or
assist crine scene technicians in explaining the condition of
the crime scene when police arrived. 1d. citing Looney v. State,
803 So.2d 656, 669-70 (Fla. 2001). The Douglas Court also
expl ai ned t hat autopsy photographs are adm ssi bl e when they are
necessary to explain a nedical exam ner’s testinony, the manner
of death, or the location of the wounds. The Dougl as Court

expl ai ned that even where photographs are relevant, the trial
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court rmust still determ ne whether the gruesoneness of the
portrayal is so inflammtory as to create an undue prejudice in
the mnds of the jurors and distract them from a fair and
uni npassi oned consi deration of the evidence. The Douglas Court
noted that | ess graphic photos should be used if available. The
Dougl as Court reasoned that the single photograph of Hobgood, as
she was found at the crinme scene, was relevant to show how
Hobgood' s body appeared at the tine the police and Dr. Areford
arrived on the scene. The Douglas Court reasoned that in fact,
Dr. Areford referred to this photograph when explaining his
initial inpressions and assessment of the injuries sustained by
Hobgood. Because the crine scene photograph accurately depicted
how Hobgood was found at the crime scene, the Court found the
phot ograph was adm ssi bl e. The Dougl as Court concl uded that the
trial court did not abuse its discretion in admtting the
phot ogr aphs because they were relevant and not so inflanmmtory
as to create undue prejudice in the mnds of the jurors.

Here, as suggested in Douglas, the Court mandated the use
of the | east gruesome photographs. Mor eover, the trial court
limted to photographs to two of the proposed four photographs.
The trial court also limted the slides to two slides. The two
slides showed the simlarities of the blunt force injuries of

the charged victim with the injuries of the WIlliams rule



victim As in Douglas, the crime scene investigator used the

phot ographs to showthe victiminjuries when he found her at the
scene and the medical exam ner used the slides to describe the
victins’ injuries in his testinmony. Thus, as in Douglas, the
trial court did not abused its discretion in admtting the
phot ographs and sl i des.

The i ssue was neritl ess because the photographs and sllides
were adm ssible. Appel | ate counsel was not ineffective for
failing to raise a nmeritless issue. Spencer v. State, 842 So.2d
52, 74 (Fla. 2003)(observing that appellate counsel wll not be
considered ineffective for failing to raise issues that have
little or no chance of success.). Nor is appellate counsel
ineffective for recognizing that gruesone photographs issues
rarely succeed. G uesone photographs i ssues are not “dead bang”
wi nners and appel | ate counsel is not ineffective for know ng the
caselaw in this area was not favorable. More v. G bson, 195
F.3d 1152, 1180 (10" Cir. 1999)(explaining that appellate
counsel’s performance is only deficient and prejudicial if
counsel fails to argue a “dead-bang wi nner”).

| SSUE V

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR

| NADEQUATELY PRESENTI NG THE | SSUE OF THE ADM SSI Bl LI TY

OF THE W LLI AMS RULE EVI DENCE?

Zack argues that appellate counsel was ineffective for
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i nadequately presenting the issue of the adm ssibility of the
WIlliams Rul e evidence. Zack argues that although appellate
counsel raised the issue, appellate counsel did not do it
“adequately”. |If appellate counsel raises an issue, failing to
convince this Court to rule in his favor is not ineffective
assi stance of counsel.?3 A contention that the issue was
i nadequately argued nerely expresses dissatisfaction with the
out conme of the appeal. Routly v. Wainwight, 502 So.2d 901, 903
(Fla. 1987)(observing petitioner’s contention that [the point]
was i nadequately argued merely expresses dissatisfaction with
the outcome of the argunment in that it did not achieve a
favorable result for petitioner” quoting Steinhorst wv.
Wai nwright, 477 So.2d 537, 540 (Fla. 1985)). Such a claimis
al so barred by the law of the case doctrine as well. Valle v.
Moore, 837 So. 2d 905, 908 (Fla. 2002)(holding a claimthat has
been resolved in a previous review of the case is barred as "the

| aw of the case" citing MIls v. State, 603 So. 2d 482, 486

8 Rutherford v. Moore, 774 So. 2d 637, 645 (Fla.
2000) (rejecting a claimof ineffectiveness of appellate counsel
for not convincing the Court to rule in his favor on two issues
actually rai sed on direct appeal and concluding that if an i ssue
was actually raised on direct appeal, the Court wll not
consider a claim that appellate counsel was ineffective for
failing to raise additional argunments in support of the claimon
appeal); Swafford v. Dugger, 569 So. 2d 1264, 1266 (Fla.
1990) (finding that if appellate counsel raises an issue, failing
to convince this Court to rule in an appellant’s favor is not
i neffective performance).
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(Fla. 1992)). Collateral counsel is relitigating the sanme issue

rai sed and ruled on in the direct appeal. This Court held that

this testinmony was properly admtted in the direct appeal. |t

is inmproper to argue in a habeas petition a variant of a claim

previously decided. Porter v. Crosby, 840 So.2d 981, 984 (Fla.

2003) (citing Jones v. Moore, 794 So.2d 579, 586 (Fla. 2001)).
In the direct appeal, this Court found:

The first issue involves the propriety of admtting
evi dence of the other crimes Zack commtted during the
t wo- week period prior to this nurder. Zack argues the
trial court erred in admtting evidence of the theft
of guns and nmoney from Chandl er and evidence of the
murder and sexual assault of Rosillo because these
crimes were not sufficiently simlar to the crines
charged, did not prove intent or disprove voluntary
i ntoxication, were not inextricably intertw ned, and
became a feature of the trial. W disagree. The trial
court did not err in admtting this evidence because
it was relevant as part of a prolonged crim nal
epi sode denonstrating Zack's notive, intent, nodus
operandi and the entire context fromwhich this nurder
arose. See Heiney v. State, 447 So.2d 210 (Fla.1984).

In WIlliams v. State, 110 So.2d 654 (Fla.1959), this
Court reiterated the standard rule for adm ssion of
evi dence; that is, that any evidence rel evant to prove
a mterial fact at issue is admssible unless
precluded by a specific rule of exclusion. See 8§
90.402, Fla. Stat. (1995). The Court also said
rel evant evidence will not be excluded nerely because
it relates to facts that point to the comm ssion of a
separate crinme, but added the <caveat that "the
question of the relevancy of this type of evidence
should be cautiously scrutinized before it is
determ ned to be admi ssible.” 110 So.2d at 662. This
rule concerning the admssibility of simlar fact
evidence has been codified by the Legislature as
section 90.404(2), Florida Statutes (1995).
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Later, in Bryan v. State, 533 So.2d 744 (Fla.1988), we
made it clear that the adm ssibility of other crines
evidence is not limted to crimes with simlar facts.
We stated that simlar fact evidence may be adni ssi bl e
pursuant to section 90.404, and other crinmes or bad
acts that are not simlar may be adm ssible under
section 90.402. We reiterated the distinction between
"simlar fact" evidence and "dissimlar fact" evidence
in Sexton v. State, 697 So.2d 833, 837 (Fla.1997).
Thus, section 90.404 is a special limtation governing
the adm ssibility of simlar fact evidence. But if
evi dence of a defendant's coll ateral bad acts bears no
| ogical resenblance to the crime for which the
defendant is being tried, then section 90.404(2)(a)
does not apply and the general rule in section 90.402
controls. A trial <court has broad discretion in
determning the relevance of evidence and such a
determ nation will not be disturbed absent an abuse of
di scretion. Heath v. State, 648 So.2d 660, 664
(Fla.1994). Thus, whether the evidence of other bad
acts conplained of by Zack is termed "simlar fact”

evi dence or "dissimlar fact"” evi dence, its
adm ssibility is determined by its relevancy. The
trial court nust utilize a balancing test to determ ne

if the probative value of this relevant evidence is
out wei ghed by its prejudicial effect. See § 90.403,
Fla. Stat. (1995); Gore v. State, 719 So.2d 1197
(Fl a. 1998).

The facts and circunstances of this case clearly show
that the trial court correctly struck that balance in
favor of adm ssibility because the evidence of the
crimes against Chandler and Rosillo denonstrated
Zack's common schenme and nethod of operation; this
evidence helped to put the present case in
perspective. The evidence of the Rosillo nurder also
casts |light on Zack's notive, intent and the ti m ng of
the Smith assault. The evidence surroundi ng the other
bad acts Zack conmm tted, beginning with Pope theft and
cul m nati ng with t he Smth mur der , clearly
denonstrates that he found his victins at bars,
befri ended them gained their trust or synpathy, and
thereafter conmtted sone crimnal act on or against
them Thus, the circunstances of the charged offenses
were not happenstance but a series of calcul ated
actions on the part of the defendant. Although this
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evidence is undeniably prejudicial to the defendant,
its probative val ue outwei ghs the prejudicial effect.
This case is simlar to the situation addressed by
this Court in Wornos v. State, 644 So.2d 1000
(Fla.1994). Wiornos was charged with the first-degree
murder of a man who picked her up while she was
hi tchhi king. At trial she attenpted to portray herself
as the victim She said the decedent viciously abused
her both vaginally and anally and engaged in conduct

i ndicative of an intent to kill her. Thus, she cl ai nmed
to have acted in either self-defense or w thout an
intent to kill. The State was allowed to introduce

evidence of other crines to rebut Wornos' claim of
| ack of intent or self-defense. We held, "[T]his was
a proper purpose under the WIlliams rule.” Id. at
1007. Simlarly, in the instant case, Zack argues he
did not attack Smth upon entry into the house, and
that he only retrieved the knife fromthe kitchen to
protect hinmself. The State's use of the Wlliams rule
evidence to rebut these assertions was valid and
denmonstrates the evidence was not introduced solely to
show propensity.

Further, we do not agree that the WIllianms rule
evi dence becane a feature of the trial or that the
evi dence was not rel evant to the issue of
i ntoxication. Two of the defenses offered by Zack were
voluntary intoxication and fetal alcohol syndronme.
Zack maintained that he could not formthe requisite
intent to conmmt either first-degree nurder or
robbery. Zack's mniml ingestion of alcohol during
t hese other crimnal episodes was relevant to these
claimed defenses. Unlike the case of Steverson v.
State, 695 So.2d 687 (Fla.1997), where this Court
reversed a conviction based on the adm ssion of
extensive details of a collateral crinme which focused
on the injuries and recovery of a police officer, the
evi dence presented in this case was necessary to rebut
the defenses offered and to piece together the
sequence of events |leading up to this nurder. Although
several w tnesses testified to facts surrounding the
Chandl er and Rosillo incidents, each piece of evidence
hel ped to paint a clear picture of the defendant in
t hese bar settings, pieces of evidence that led to the
conclusion that Zack did not drink excessively. The
Wlliams rule evidence was relevant and was not
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excessi ve under the circunstances of this case.

Zack, 753 So.2d at 16-17. This Court’s prior holding regarding
the adm ssibility of the WIllianms rule evidence should not be
revisited.

| SSUE VI

VWHETHER APPELLATE COUNSEL WAS | NEFFECTI VE FOR FAI LI NG

TO RAISE THE ISSUE O THE ADMSSIBILITY OF THE

BASEBALL CAP?

Zack asserts that his appell ate counsel was ineffective for
failing to raise the issue of the adm ssibility of the baseball
cap. Appellate counsel was not ineffective. First, the issue
was not properly preserved. Mor eover, the standard of review
for the adm ssibility of evidence is abuse of discretion which
is not a favorable standard. Furthernore, the cap was
adm ssible. The state needs “evidentiary value and depth” in
its case to net its beyond a reasonabl e doubt standard of proof.
Mor eover, the adnmission of the cap, if error, was harnl ess.
Thus, appell ate counsel was not ineffective for failing to raise
t he issue.

At trial, Danny Schaffer, the boyfriend of the victim was
called by the State. (T. Il 268). The prosecutor was going to
have himtestify that the cap, which was found in the front seat
of the victims black Conquest, was not his and he did not

recognize it. (T. Il 282). Defense counsel objected because the
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cap had Confederate bars on it and there were African-Anerican
jurors. (T. Il 281-282). Def ense counsel argued that the cap
had “no evidentiary val ue” because there were other articles of
clothing of the defendant’s recovered from the car and the cap
was prejudicial. (T. Il 283). The trial court noted that the
time between the defendant |eaving the car and the car being
i npounded was brief. (T. Il 283). The trial court overrul ed the
obj ection. Defense counsel then noved for a mstrial which was
denied. (T. 11 283).

The State called the owner of the pawn shop. (T. IV 628).
Zack had attempted to pawn the victinis TV and VCR whil e wearing
the cap on June 14, 1996. (T. IV 628,631,638). The pawn shop
had a security system that recorded the transaction. The
prosecut or asked the pawn shop owner if he recognized that cap
as the cap Zack was wearing that day. (T. |V 638). Def ense
counsel again objected (T. 1V 638). The trial court explained
that this is the cap that the person was wearing in the video
and the jury should be shown the cap to help identify the
defendant. (T. 1V 639). While the pawn shop owner could not
identify the cap as the exact sane one wore by Zack, it was
simlar to the cap in the video. (T. IV 639-640). The
prosecutor replayed the part of the video that showed the
def endant wearing the cap. (T. |V 640). Def ense counsel then
offered to stipulate. Def ense counsel also objected to the
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prosecutor’s use of the cap during closing of guilt phase. (T.
VI 1407).

The standard of reviewfor the adm ssibility of evidence is
abuse of discretion.* The abuse of discretion standard of review
is one of the nost difficult for an appellant to satisfy. Ford
v. Ford, 700 So.2d 191, 195 (Fla. 4th DCA 1997). Appel | ate
counsel is not ineffective for recognizing this unfavorable
standard of review. Armstrong v. State, 862 So.2d 705, 720 (Fla.
2003) (rejecting an ineffective assistance of appellate counsel
cl aim where appellate counsel would have faced two very high
st andards of review).

This issue was not correctly preserved. Whi |l e defense
counsel objected to the cap, his remedy of excluded the entire
cap was incorrect. The prejudice was not fromthe cap itself
but fromthe insignia on the cap. Defense counsel should have
requested that the bars be renoved or covered, not that the
entire cap be excluded. It was only after the video was pl ayed
t hat counsel offered to stipulate that he pawned the itenms. (T.

VIl 640). As this Court has repeatedly held, appell ate counsel

4 Ray v. State, 755 So. 2d 604, 610 (Fla. 2000); Zack v.
State, 753 So. 2d 9, 25 (Fla. 2000); Cole v. State, 701 So. 2d
845 (Fla. 1997); Jent v. State, 408 So. 2d 1024, 1039 (Fla
1981); General Elec. Co. v. Joiner, 522 U S. 136, 118 S.Ct. 512,
517, 139 L. Ed. 2d 508 (1997)(stating that all evidentiary rulings
are reviewed for “abuse of discretion”).
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is not ineffective for failing to raise unpreserved errors.
Power v. State, 2004 W 1057688, *9 (Fla. 2004)(noting that
appel l ate counsel cannot be ineffective for failing to raise
claims which were not preserved due to trial counsel’s failure
to object.); Hamlton v. State, 2004 W 1207574, n.5 (Fla
2004) (noting that in the absence of fundamental error, appellate
counsel cannot be deened ineffective for failing to raise an
unpreserved claim; Downs v. More, 801 So.2d 906, 916 (Fla.
2001); Rutherford v. Moore, 774 So.2d 637, 643 (Fla. 2000);
Johnson v. Singletary, 695 So.2d 263, 266 (Fla. 1997)(stating:
“[w)e have consistently held that appellate counsel cannot be
ineffective for failing to raise clainms which were not preserved
due to trial counsel's failure to object.”).

Furthernmore, the cap was admi ssible. The State is the one
party who has a beyond a reasonabl e doubt standard of proof.
The State needs “evidentiary value and depth” in its case to net
this standard of proof. Brown v. State, 719 So.2d 882, 887 (Fla.
1998). The cap was found in the front seat of the victin s car
within two hours of the defendant being seen init. The cap was
not her boyfriend’s who was the actual owner of the black
Conquest . The cap tied the defendant to the pawning of the
victims TV and VCR. Zack was wearing this cap when he pawned

the victims color TV and VCR whi ch was captured on vi deot ape.
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Mor eover, the adm ssion of the cap, if error, was harm ess.
The purpose of the cap was to prove identity. This was an DNA
case. The identity of the perpetrator was established by highly
reliable science. Thus, the error was harnless. Appel | at e
counsel was not ineffective for failing to raise an issue that
may not have been preserved, with a difficult standard of
review, which is neritless and harm ess.

Nor was appell ate counsel ineffective for failing to raise

the admi ssibility of Zack’s statenent. |In his taped confession,
Zack stated: “l been arrested a mlliontinme before”. (T. 854).
Def ense counsel did not object. As this Court has repeatedly

hel d, appellate counsel is not ineffective for failing to raise
unpreserved errors. Power v. State, 2004 W. 1057688, *9 (Fl a.
2004) (noting that appellate counsel cannot be ineffective for
failing to raise clainms which were not preserved due to trial
counsel’s failure to object.); Hamlton v. State, 2004 W
1207574, n.5 (Fla. 2004)(noting that in the absence of
f undament al error, appell ate counsel cannot be deened
ineffective for failing to raise an unpreserved claim; Downs v.
Moore, 801 So.2d 906, 916 (Fla. 2001); Rutherford v. Moore, 774
So. 2d 637, 643 (Fla. 2000); Johnson v. Singletary, 695 So.2d
263, 266 (Fla. 1997)(stating: “[w] e have consistently held that

appel l ate counsel cannot be ineffective for failing to raise



claims which were not preserved due to trial counsel's failure
to object.”). Nor was there any prejudice. Zack testified in
the guilt phase and adm tted he had five prior convictions. The
jury would have known that he had been arrested at |east six
before - the five prior convictions and the instant nurder

Thus, appellate counsel was not ineffective.
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CONCLUSI ON

The State respectfully requests that this Honorable Court
deny the habeas petition.
Respectfully subm tted,

CHARLES J. CRI ST, JR
ATTORNEY GENERAL

CHARMAI NE M M LLSAPS
ASSI STANT ATTORNEY GENERAL
FLORI DA BAR NO. 0989134

OFFI CE OF THE ATTORNEY GENERAL
THE CAPI TOL

TALLAHASSEE, FL 32399- 1050
(850) 414- 3300

COUNSEL FOR RESPONDENT

CERTI FI CATE OF SERVI CE

| HEREBY CERTIFY that a true and correct copy of the
foregoing response to petition for wit of habeas corpus has
been furnished by U S. Mail to Linda McDernmott Esq., 141 N. E.
30th Street WIton Manors, FL 32399-1050 this 16th day of

June, 2004.

Charmaine M M| saps
Attorney for the State of Florida

CERTI FI CATE OF FONT AND TYPE SI ZE

Counsel certifies that this brief was typed using Courier

New 12 point font.

Charmaine M M I | saps
Attorney for the State of Florida

56



57



