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PRELI M NARY STATENMENT

Appel l ant, M CHAEL DUANE ZACK, the defendant in the trial
court, will be referred to as appellant or by his proper nane.
Appel l ee, the State of Florida, will be referred to as the

State. Pursuant to Rule 9.210(b), Fla. R App. P. (1997), this

brief will refer to a volume according to its respective
designation within the Index to the Record on Appeal. A
citation to a volune will be foll owed by any appropriate page
nunber within the volune. The trial transcript will be referred
toas (T. Vol. pg). The postconviction record on appeal wll be

referred to as (PC Vol. pg). The evidentiary hearing transcri pt,
which is contained in PCIII 371-477, will be referred to as (EH
Vol. pg) with the page reference to upper right hand page
nunbers. The synbol "IB" will refer to appellant’s initial
brief and will be followed by any appropriate page nunber.

Al'l doubl e underlined enphasis is supplied.



STATEMENT OF THE CASE AND FACTS

This is an appeal of a trial court’s denial of a notion for
post-conviction relief following an evidentiary hearing in a
capital case. The facts of the crine, as stated in the direct
appeal opinion, are:

Al t hough the nmurder of Smith took place on June 13, 1996,
the chain of events which culmnated in this nmurder began
on June 4, 1996, when Edith Pope (Pope), a bartender in
Tal | ahassee, lent her car to Zack. In the weeks prior

Zack had conme to Pope's bar on a regular basis. He
generally nursed one or two beers and tal ked with Pope;
she never saw him intoxicated. He told her that he had
Wi t nessed his sister nurder his mother with an axe. As a
result, Pope felt sorry for Zack, and she began to give
hi m odd j obs around the bar. When Zack's girlfriend called
t he bar on June 4 to advise himthat he was being evicted
from her apartnment, Pope Ilent Zack her red Honda
aut onobil e to pick up his bel ongi ngs. Zack never returned.

From Tal | ahassee, Zack drove to Panama City where he net
Bobby Chandl er (Chandler) at a |local pub. Over the next
several days, Zack frequented the pub daily and befriended
Chandl er.?! Chandl er, who owned a construction
subcontracting business, hired Zack to work in his
constructi on busi ness. When Chandl er di scovered that Zack
was |living out of a car (the red Honda), he invited Zack
to live with him tenmporarily. On the second night at
Chandl er's, Zack woke up scream ng follow ng a nightnmare.
Chandl er heard Zack groan words whi ch sounded |ike "stop"
or "don't." Although Chandler questioned him Zack would
not di scuss the nightmare. Two nights later, on June 11,
1996, Zack left Chandler's during the night, stealing a
rifle, a hand gun, and forty-two dollars from Chandler's
wal | et. Zack drove to Niceville, and on the norning of
June 12, 1996, pawned the guns for $225.

From Niceville, Zack traveled to Okaloosa County and
st opped at yet another bar. At this bar, Zack was sitting
al one drinking a beer when he was approached by Laura
Rosillo (Rosillo). The two left the bar in the red Honda
and drove to the beach, reportedly to use drugs Zack said
he possessed. Once on the beach, Zack attacked Rosillo and

! Chandl er also testified that Zack did not
dri nk much, and he never saw Zack
i nt oxi cat ed.



beat her while they were still in the Honda. He then
pulled Rosillo fromthe car and beat her head agai nst one
of the tires. Rosillo's tube top was torn and hangi ng of f
her hips. Her spandex pants were pulled down around her
right ankle. The evidence suggests she was sexually
assaul ted; however, the sperm found in Rosillo' s body
could not be matched to Zack. He then strangled her,
dragged her body behind a sand dune, kicked dirt over her
face, and depart ed.

Zack's next stop on this crinme-riddled journey was Dirty
Joe's bar |ocated near the beach in Pensacola. He arrived
there on the afternoon of June 13, 1996, and net the
decedent, Ravonne Sm th. Throughout the afternoon, Smth,
a bar enpl oyee, and Zack sat together in the bar talking
and playing pool or darts. The bar was not very busy, so
Smith spent nost of her tinme with Zack. Both bar enpl oyees
and patrons testified that Zack did not ingest *14 any
signi ficant anmount of al cohol and that he did not appear
to be intoxicated. In the late afternoon, Smth contacted
her friend Russell WIlliams (WIllianms) and invited himto
t he bar because she was |lonely. WIllians arrived at the
bar around 5:30 p.m Prior to leaving the bar around 7
p.m, Smith called her live-in boyfriend, Danny Schaffer,
and told him she was working late. Smth, WIIliams, and
Zack then left the bar and drove to the beach where they
shared a marijuana cigarette supplied by Zack. Afterwards,
they returned to the bar and WIlians departed. Zack and
Smith left the bar together sonetime around 8 p.m and
eventually arrived at the house Smth shared with her
boyfri end.

Forensi c evidence i ndicates that i mmedi ately upon entering
t he house Zack hit Smith with a beer bottle causing shards
of glass and blood to spray onto the livingroomlove seat
and two drops of blood to spray onto the interior door
frame. Zack pursued Smth down the hall to the master
bedroom | eaving a trail of blood. Once in the bedroom Zack
sexual ly assaulted Smith as she lay bleeding on the bed.
Foll owi ng the attack Smith nmanaged to escape to the enpty
guest bedroom across the hall. Zack pursued her and beat
her head against the bedroom s wooden floor. Once he
i ncapacitated Smth, Zack went to the kitchen where he got
an oyster knife. He returned to the guest bedroom where
Smith |lay and stabbed her in the chest four times with the
knife. The four wounds were close together in the center
of Smth's chest. Zack went back to the kitchen, cleaned
the knife, put it away, and washed the blood from his
hands. He then went back to the master bedroom placed
Smith's bloody shirt and shorts in her dresser drawer,
stole a television, a VCR, and Smith's purse, and pl aced
the stolen items in Smth's car.



During the night, Zack drove Smth's car to the area where
t he red Honda was parked. He renpved the license plate and
several personal itenms fromthe Honda then noved it to a
nearby |ot. Zack returned to Panama City in Smth's car
and attenpted to pawn the television and VCR Suspecting
t he merchandi se was stolen, the shop owners asked for
identification and told Zack they had to check on the
mer chandi se. Zack fled the store and abandoned Smith's car
behind a | ocal restaurant. Zack was apprehended after he
had spent several days hiding in an enpty house.

After he was arrested, Zack confessed to the Smth nurder
and to the Pope and Chandl er thefts. Zack clainmed he and
Smith had consensual sex and that she thereafter nade a
comment regarding his nother's nurder. The comrent enraged
him and he attacked her. Zack contended the fight began
in the hallway, not inmmediately upon entering the house.
He said he grabbed a knife in self- defense, believing
Smith left the master bedroomto get a gun fromthe guest
bedr oom ?

The defense additionally contended that Zack suffers from
fetal alcohol syndrone (FAS) and posttraumatic stress
di sorder (PTSD). Thus, the defense postul ated Zack was
i mpul si ve, under constant nental and enotional distress,
and could not form the requisite intent to commt
preneditated nurder. The State's theory of the case was
t hat Zack was a cal cul ated stal ker/ predator, who stal ked
his prey in bars. H's method of operation included
befriending his prey, gaining each person's synpathy with
stories of his nother's death and his abusive chil dhood,
t hen taking advantage of the persons by either robbing or
sexual |y assaulting them

After the jury returned verdicts of guilty for
first-degree nurder, sexual battery and robbery, a second
phase was commenced to determne the appropriate
puni shnment--death or life in prison. The defense presented
expert witnesses who di scussed Zack's nmental and enoti onal
health. Dr. WIIliam Spence, a forensic *15 psychol ogi st,
eval uated Zack in Tall ahassee after he had been arrested
for grand theft of an automobile. Dr. Spence diagnosed
Zack with posttraumatic stress disorder. He admtted the
social history was given to him by Zack, who claimed to
have w tnessed his sister nmurder his nother. Dr. Janes
Larson, Dr. Barry Crown, and Dr. M chael Maher eval uated
Zack and investigated his social history. Each of them
al so di agnosed Zack as suffering fromposttraumati c stress
di sorder and fetal alcohol syndrone. They further opined

2 There is no indication in this record that a
gun was in the guest bedroom



that the nmurder was commtted while Zack was under an
extreme nmental or enotional disturbance and that Zack's
ability to appreciate the crimnality of his conduct was
substantially inpaired. None of them had spoken wth
anyone who had contact with Zack around the tinme of the
mur der .

In addition to experts, Zack presented the testinony of
friends and famly. The defendant's father testified that
he met and married Zack's nother when she was pregnant
with Zack. He divorced her because of her excessive
dri nki ng. Zack's maternal grandnother testified about his
not her's marriage and divorce from Zack's father and her
marriage to Anthony M dkiff when Zack was two years ol d.
The grandnot her stated she never saw or heard of M dkiff
abusi ng Zack. Theresa MEwi ng,® Zack's stepsister,
testified that M dkiff punished Zack when he wet the bed.
The punishnent would take the form of burning Zack's
"privates" with a heated spoon, fashioning an electric
bl anket to electrocute Zack if the blanket got wet, or
pul ling hard on Zack's penis.

Ziva Knight,* Mdkiff's daughter, testified concerning
M dkiff's extensive abuse of Zack. Zack's aunt, 1|one
Tanner, also related instances of abuse of Zack by
M dkiff. She admtted she did not get nedical attention
for Zack nor did she report the abuse. The State
denmonstrated that she knew, fromdefense counsel, that the
experts would rely on allegations of abuse in formulating
their opinions. Phyllis Anglenmyer, a friend of Zack's
not her, rel ated i nstances of abuse by Mdkiff commtted in
her presence. However, her husband, who observed M dkiff
interact with Zack on a daily basis for five years, only
Wi t nessed one instance of abuse. Richard Enfield, a
correctional officer, testifiedthat while awaiting trial,
Zack volunteered to assist in a project dealing with
juvenil e delinquents. Enfield said he stopped using Zack
in the program after Zack attacked a jail guard.

3 McEwing is the sister who allegedly killed
their nother. She was declared insane and
spent three or four years in a nental
hospital. She indicated Mdkiff raped her
and told her not to tell or he would Kkill
the famly.

4 After wundergoing hypnosis, Knight stated
that she was hiding under the bed when
M dkiff, not Theresa, killed her nother.



The State, during its initial penalty phase presentation,
elicited testinony from Donald Steeley, a probation
of ficer from Okl ahoma, that Zack was an absconder from
probati on. The State al so presented testinmony fromSmth's
not her and two brothers. On rebuttal, the State offered
testinmony from Dr. Eric Mngs, Dr. Harry MC aren and
Candice Fletcher, Zack's former girlfriend and nother of
his child. Dr. M ngs, a neuropsychol ogi st, stated Zack has
a full scale 1.Q of 86--in the |ow average range. He
could not diagnose Zack wth fetal alcohol syndrone
because there were too many vari ables. M ngs also stated
t hat neuropsychol ogi cal testing cannot be used by itself
to diagnose posttraumatic stress disorder. Dr. MCl aren,
a forensic psychol ogist, who also testified in the guilt
phase of the trial, indicated he adm nistered the MWI to
Zack, but the malingering scale was outside of the normal
limts, making the test useless. Dr. MClaren opined,
after interviews with persons who had contact with Zack
around the time of the nurder, that the statutory nental
mtigators did not apply and that Zack's actions around
the tinme of the nmurder were nore planned t han spont aneous.

Zack v. State, 753 So.2d 9, 13-16 (Fla. 2000)(footnotes
i ncl uded)

On June 16, 1996, the Escanmbia County Sheriff's Ofice
arrested M chael Duane Zack (Zack) for the sexual assault,
robbery, and first-degree nurder of Ravonne Kennedy Smith
(Smth). Zack, who was twenty-seven at the tinme of these
crimes, was indicted by the grand jury on June 25, 1996.
A jury trial was commenced before the Honorable Joseph Q
Tar buck on Septenber 8, 1997, and guilty verdicts on all
counts were returned by the jury on Septenber 15, 1997. In
t he penalty phase held October 14-17, 1997, the reconvened
jury recommended a sentence of death by a vote of eleven
to one. The trial court followed the jury's recomendati on
and on Novenber 14, 1997, sentenced Zack to death.

I n support of the death sentence, the trial judge found
the following six aggravating circunstances: (1) the
def endant was convicted of a capital felony while under a
sentence of felony probation; (2) the crine was comm tted
in conjunction wth a robbery, sexual battery, or
burglary; (3) the defendant commtted the crine to avoid
| awful arrest; (4) the defendant commtted the crinme for
financial gain; (5) the crime was especially heinous,
atrocious, and cruel; and (6) the crinme was conmtted in
a cold, calculated, and preneditated manner. The tri al
court found that the following four mtigating
circunstances were entitled to little weight: (1) the
defendant commtted the crine while under an extreme
mental or enotional disturbance; (2) the defendant was
acting under extreme duress; (3) the defendant | acked the
capacity to appreciate the crimnality of his conduct or



to conformhis conduct to the requirenents of |aw, and (4)

nonstatutory mtigating factors of renorse, voluntary

confessi on, and good conduct while incarcerated. Zack's

age was not considered a mtigating factor.
Zack, 753 So.2d at 12-13.

On appeal to the Florida Supreme Court, Zack raised twelve
i ssues: (1) the court erred in admtting WIlliamnms rul e evidence;
(2) the court erred in denying a nmotion for judgnment of
acquittal on the sexual battery charge; (3) the trial court
erred in denying the notion for judgnent of acquittal on the
robbery charge; (4) the trial court erred in instructing the
jury on felony nmurder based upon a burglary; (5) the sentencing
order failed to consider all of the mtigating evidence
presented; (6) the trial court erred in finding that the nmurder
was committed to avoid or prevent a |awful arrest; (7) the
trial court erred in finding that the nurder was commtted in a
cold, calculated and preneditated manner; (8) the trial court
erred in using victim inmpact evidence; (9) the trial court
erred in admtting the rebuttal evidence from Candi ce Fl et cher
(10) the trial court erred by failing to give Zack's proposed
instruction on the role of synpathy; (11) the trial court erred
in retroactively applying the aggravating factor of a nurder
commtted while on felony probation; and (12) the trial court
erred in refusing to admt a famly photo during the penalty
phase. The Florida Suprenme Court affirmed the convictions and
deat h sentence.

Zack filed a petition for wit of certiorari arguing that the

adm ssion of wvictim inpact evidence violated the Eighth

Amendnment and due process. The United States Suprene Court



denied certiorari review on October 2, 2000. Zack v. Florida,
531 U.S. 858, 121 S.Ct. 143, 148 L.Ed.2d 94 (2000).

On May 10, 2002, collateral counsel filed a notion to vacate
t he judgnent and sentence raising seven claims. (PC | 132-142).
On July 12, 2002, the State responded. (PC | 144-190). On
Oct ober 21, 2002, Zack filed his first anmended 3.850 notion
raising six claims: (1) ineffective assistance of counsel for
failing to request a Frye hearing® regarding the DNA evi dence;
(2) the trial court erred in failing to sua sponte to hold a
Frye hearing; (3) ineffective assistance of counsel for failing
to prepare himto testify guilt phase resulting in his testinmony
bei ng “di sjointed, poorly delivered and confusing” and failing
to inform him of possible cross-exam nation; (4) that the death
penalty is disproportionate due to a possible brain dysfunction
and his “nmental inpairnent”, which “fall into the same category”
as nental retardation, prohibits his execution under Atkins v.
Virginia, 536 U S. 304 (2002); (5) ineffective assistance of
counsel for using such phrases as “looks real bad”, “he done a
| ot of stuff”, “brutally, brutally killed” in his argunents and
(6) Florida’s death penalty statute violates Ring v. Arizona,
536 U.S. 584 (2002). On December 9, 2002, the State filed a
response agreeing to an evidentiary hearing on clainms 1, 3 and
5 but asserted that the remaining clainms, claims 2, 4 and 6,
should be sunmarily denied. (PC Il 257-296). On January 23,
2003, the trial court held a Huff hearing. (PC Il 300-335). On

March 20, 2003, the trial court entered an order granting an

! Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
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evidentiary hearing on claims 1,3, and 5 only. (PC Il 338-335).
On May 14, 2003, the trial court held an evidentiary hearing.
(PC 11l 341-477). Two witnesses testified at the evidentiary
hearing, trial counsel Public Defender Elton Killam and the
def endant. (PC Il 346-425, 427-459). Both parties submtted
witten post-evidentiary hearing menorandunms follow ng the
evidentiary hearing. (PC Il 480-507; |1V 508-566).

The trial court entered a witten order denying the notion.
(PCI1V 567-705). The trial court found, inits order, that trial
counsel was a “seasoned crim nal defense attorney with over 23
years experience litigating crimnal cases” at the time of
Zack’s trial, who had represented “at |east 25 persons for
mur der charges, and handl ed at | east 6 penalty phases in death

cases.” (PC 1V 569).



SUMVARY OF ARGUMENT

| SSUE | -

Zack asserts his counsel was ineffective for failing to
request a Frye hearing? regarding the DNA evidence and for not
chal l enging the qualifications of the State’s two DNA experts.
There was no deficient performance. Both decisions were
reasonable trial strategy. There were no real grounds to
chal l enge either the DNA results or the expert’s qualifications.
Moreover, there is no prejudice. Zack did not establish that
the scientific evidence used against himat trial was unreliable
or that, in fact, the experts were unqualified, as he nmust doto
establish prejudice. No evidence was presented at the
evidentiary hearing questioning either the DNA results or the
expert’s qualifications. Thus, the trial court properly found

no i neffectiveness.

| SSUE I -

Zack asserts that counsel was ineffective for calling him as
a witness in the guilt phase. Zack claims that his trial
counsel did not prepare him to testify resulting in his

testimony being “confusing, non-responsive” and making no
sense”. Zack also clains that counsel was ineffective for
failing to inform him of possible cross-exam nation by the
prosecutor and that if counsel had done so, he would not have
testified. Assistant Public Defender Killamtestified that he,

in fact, discussed the issue of Zack testifying with him and

2 Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
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t hat he expl ained cross-exam nation to Zack. The trial court
specifically found this testinony to be credible which rebuts
this claimof ineffectiveness. Furthernore, as the trial court
found, Zack is conpl ai ni ng about cross-exam nation that did not
occur. The prosecutor was prohibited from cross-exam ning the
def endant regarding the Russillo nmurder. Thus, the trial court

properly rejected this claimof ineffectiveness.

| SSUE Il -

Zack asserts that his trial counsel was ineffective in his
argunments, when he used phrases such as “looks real bad”, *“he
done a lot of stuff” and “brutally, brutally killed”, which, in
Zack’ s words, exacerbated the State’s theory of the case. There
was no deficient performance. It is not deficient performance
to acknow edge the actual facts of the case. These comments
were part and parcel of defense counsel’s theory of the case.
Hi s defense was to portray these crines as fights anobng persons
who were i ntoxicated. Trial counsel was attenmpting, in the
trial court’s words, “damage control and to “spin unflattering
evidence.” Damage control is not deficient performance. Nor
was t here any prejudice. The jury would have concl uded that the
mur der was brutal w thout defense counsel telling themso. The

trial court properly denied this claimof ineffectiveness.

| SSUE IV -
Zack asserts that the trial court erred in summarily denying

two clains. The first claim was procedurally barred and the
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second claimwas already litigated on direct appeal. The trial
court properly denied an evidentiary hearing regarding the
mental retardation claim As the trial court found based on the
expert testinony at trial, Zack is not nentally retarded. The
trial record conclusively rebuts this claim and therefore, no
evidentiary hearing was required. The trial court properly

sunmarily denied the two cl ai ns.

| SSUE V -

Zack asserts that the trial court erred by ruling Ring v.
Ari zona, 536 U. S. 584 (2002) was not retroactive. Ring is not
retroactive. Jury findings do not seriously increase accuracy
and therefore, Ring should not be applied retroactively. Thus,

the trial court properly denied this claim

| SSUE VI -

Appel | ate counsel argues that the case should be remanded for
a second evidentiary hearing based on ineffective assistance of
coll ateral counsel. This Court has repeatedly held that such a
claimis not cognizable. This case should not be remanded for

a second evidentiary hearing.
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ARGUMENT

| SSUE |
DID THE TRI AL COURT PROPERLY FI ND COUNSEL WAS
NOT | NEFFECTI VE FOR FAILING TO REQUEST A FRYE
HEARI NG? ( Rest at ed)

Zack asserts his counsel was ineffective for failing to
request a Frye hearing® regarding the DNA evi dence and for not
chal l enging the qualifications of the State’s two DNA experts.
There was no deficient performance. Both decisions were
reasonable trial strategy. There were no real grounds to
chal l enge either the DNA results or the expert’s qualifications.
Moreover, there is no prejudice. Zack did not establish that
the scientific evidence used against himat trial was unreliable
or that, in fact, the experts were unqualified, as he nust do to
establish prejudice. No evidence was presented at the
evidentiary hearing questioning either the DNA results or the
expert’s qualifications. Thus, the trial court properly found

no i neffectiveness.

Trial

Duri ng t he opening of the guilt phase, defense counsel stated:
“we’re not disputing identity in this case.” (T. | 196). “I’'m
not going to get up and cross-exan ne w tnesses about DNA and
fingerprints or blood splatters or this and that just to show
of f and act |ike |I know sonet hi ng about DNA. W' re not going to

do that. W don’'t challenge that evidence.” (T. | 196).

3% Frye v. United States, 293 F. 1013 (D.C. Cir. 1923).
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The State presented two DNA experts at trial, TimMClure of
FDLE and Karen Barnes of FDLE. (T. |V 656-685,691-700). Tim
McClure testified that he was a crinme |ab analyst with FDLE in
the forensic serol ogy DNA section. (T. IV 656). He had a B. A
in biology with a second major in chem stry fromthe University
of Georgia. (T. 1V 656-657). He had been enpl oyed with FDLE for
three years and had been previously enployed at the University
of Georgia’s lab. (T. IV 657). He had conpleted FDLE s training
program which |asted over a year and, as a result, was a
certified forensic serologist. (T. 1V 657-658). He had
testified twice previously as an expert - once as a serol ogy
expert and once as a DNA expert. (T. 1V 658). The prosecutor
M. Mirray, proffered him as an expert and defense counsel
stated no objection. (T. IV 658). He explained DNA to the jury
(T. 1V 659-664). He identified the DNA types of the defendant,
of the victim Smth, and of the victimRussillo with a chart.
(T. 1V 665-671). Def ense counsel stated his wllingness to
stipulate to “a | arge anount of what we' re going to be doing” in
the interest of time. (T. 1V 666). He testified that the sperm
fromthe vagi nal swabs of the victimmatched the six markers of
the DNA type of Zack. (T. IV 671-672). He testified that that
particul ar DNA type occurs in one in 18,700 of the Caucasi an
popul ation. (T. 1V 673). He testified that the blood on the
basebal| cap, the blood on the cigarette butt and the blood in
the sand at the scene were victimRussillo’ s DNA type. (T. |V
674-675). The blood inside the red Honda Civic and severa

items found inside that car were victimRussill o s DNA type. (T.
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|V 675-676). One bl ood spot found on the defendant’s right shoe
was victimRussillo’s DNA type. (T. IV 674-675). Another bl ood
spot found on the defendant’s right shoe was victimSmth s DNA
type. (T. IV 677). One spot of blood fromthe boxer shorts was
victimSmth' s DNA type. (T. IV 677-678). Another spot of bl ood
from the boxer shorts was victim Russillo’s DNA type. (T. 1V
677-679). Items fromvictim Smth s black Conquest contained
t he DNA of both victims. (T. IV 683). The bl ood on the waterbed
sheet and the cordl ess phone was victimSmth' s DNA type. (T. IV
683). He testified that victim Russillo’ s DNA type occurs one
in 3,400 of the Caucasian population. (T. |V 684). Victim
Smth’s DNA type occurs one in 8,200 of the Caucasian
popul ation. (T. IV 684). On cross, the expert testified that he
could not match the vaginal swab of victim Russillo with the
def endant’s DNA type. (T. 1V 687). While unusual, there was not
enough spermto do DNA typing.

Karen Barnes of FDLE testified regarding DNA as well. (T. IV
691- 700). She was a senior crine analyst with FDLE who had been
enpl oyed there approximately eight years. (T. IV 691-692). She
had a Bachelors of Science degree in biology from Ohio State.
She conpleted a one year training program with FDLE. (T. 1V
692). She had a one week course with Roche Mol ecul ar Systens in
California dealing specifically with PCR DNA testing. (T. IV
692). She had testified as an expert in about 30 trials, 25 of
which were as a DNA expert. (T. IV 692). Def ense counse
stipulated that she was an expert. (T. 1V 693). She testified

that she perforned a different type of DNA test on the sane
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exhibits. (T. 1V 693). TimMClure had perforned PCR DNA tests
and she perfornmed RFLP DNA testing. (T. 1V 693-694). RFLP DNA
testing required nore DNA material than PCR DNA tests. (T. 1V
694). You cannot perform RFLP DNA testing on snmaller stains.
She was able to type the defendant and Russillo fully but could
only type Smth as to four of five markers. (T. IV 696). The
stain on the tee-shirt from the black Conquest matched victim
Smith on four markers. (T. IV 697). For those four nmarkers, one
in 3 mllion of the Caucasi an popul ation has that type. (T. IV
697). She was able to get only one marker fromthe stain on the
shorts from the trunk of the black Conquest which matched
Russillo at one in 40. (T. IV 698). The blood on the jeans was
the defendant’s type at one in 6 billion of the Caucasian
popul ation. (T. IV 699). On cross, the expert testified that
she did not know where the boxer shorts canme fromwhich was true
of all the exhibits. (T. IV 700).

Def ense counsel in his closing of the guilt phase, reiterated
that “1 pointed out to you at the very beginning that |I was not
arguing to be arguing about DNA or fingerprints or nost all the
pile of stuff that you see over there in the corner” (T. VII

1420) .

Evi denti ary hearing testinony

Col | ateral counsel asked M. Killam a series of questions
about why he did not challenge the qualifications of the State’s
DNA experts, TimMClure of FDLE or Karen Barnes of FDLE. (EH 7-

9,20). Assistant Public Defender Killamexplained that it “was
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not my strategy to question the DNA evidence” which was why he
did not challenge the qualifications of the DNA experts or file
a motion for a Frye hearing. (EH 9-10, 20). Trial counsel

testified that he went to the FDLE | ab to interview Jan Johnson,

with whom he had a good working rel ati onship, so he did not have
to subpoena her. (EH 15,31). Trial counsel also testified that
one aspect of the DNA evidence was to his benefit. (EH 17, 21).

Trial counsel testified that this case “was not a whodunnit”.

(EH 18). Hi s defense was not that someone else had commtted
this crime. (EH 19). Assistant Public Defender Killamtestified
that he did not think that the jury was going to think that
soneone else commtted the crime and he did not want the jury
guestioning his credibility for questioning the DNA evi dence or
experts when that was not his defense. (EH 23). M. Killam
stated that, in his opening, he told the jury that he was not
going to question the scientific evidence. (EH 19). Bot h PCR
and RFLP nethods of DNA testing were used. (EH 21). Tria

counsel testified that there was no issue regarding who the
boxer shorts belonged to. (EH 24). He did not think that the
DNA evidence was a battle worth fighting. (EH 24). Tri al

counsel testified that there was “never” any question fromthe
“get-go” who the perpetrator was. (EH 29). His client adnmtted
that he was the perpetrator to him (EH 30). G ven this
adm ssion from his client, he knew that the DNA results were
correct and therefore, he decided not to focus on the DNA. (EH
31). He was not going to question sonething that he knew was

true. (EH 32,35). Msidentification was not his defense and the
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evi dence was going to show that the defendant was involved in
both cases. (EH 35). In his professional opinion, juries are
turned off by long cross-exam nation on issues that are not
pertinent. (EH 36). Jurors do not appreci ate defense attorneys
wasting their time on issues that are not of any consequence.
(EH 37). Trial counsel testified that his “goal was to save M.
Zack’s life” and he “felt |ike that questioning DNA evi dence was
not going to be of any value” and he was not going to “be picky
on issues that were of no consequence”. (EH 41). He did not
think that the DNA was going to “nmake or break the case”. (EH
45) . Trial counsel explained that identity would be proven
based on the DNA as well as other evidence and there was no
reason to fight a battle that he would |ose and that the
prosecutor would turn on him because it was obvious. (EH 49).
The war he was planning on w nning was Zack’s |evel of intent.

(EH 72).

The trial court’s ruling

The trial court rul ed:

The Defendant clains that Trial Counsel's failure to
chal | enge DNA evi dence and testinony against himat trial,
and his failure to request a Frye hearing regardi ng the
adm ssion of that evidence, prejudiced Defendant in the
case at hand. Trial Counsel, a seasoned crim nal defense
attorney with over 23 years experience litigating crimna
cases at the time Defendant's case went to trial,
testified that he had represented at | east 25 persons for
mur der charges, and handl ed at |east 6 penalty phases in
death cases. Trial Counsel testified that he never
questioned the validity of the DNA testing results,
because he knew they were accurate. Trial Counsel based
this strategic decision not to challenge the DNA results,
either through a Frye hearing or at trial, upon several
factors.
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First, Defendant had confessed to the police and

admtted to killing VictimSmth in the case at hand, as
well as to killing Victim Rusillo in the simlar fact
evi dence homcide case in Okaloosa County. Second,
Def endant admitted to Trial Counsel that he had, in fact,
killed Victim Smth in the case at hand. Third,

sufficient and significant evidence of Defendant's guilt
existed inthis matter, regardl ess of the DNA: Defendant's
fingerprints, which were located in VictimSmth's car and
on Victim Smth's stolen audio/visual equi pnment ;
eyewi t ness testinony from people who had seen Defendant
wth VictimSmth shortly before the crinmes occurred; and
eyewi t ness testinony and vi deotapes fromthe No Fuss Pawn
and Loan shop in Panama City, Florida, where Defendant was
clearly identified attenpting to pawn Victim Smth's
stol en audi o/ vi sual equi pnent shortly after Victim Smth
was killed.*

Trial Counsel testified that he did not choose to
chal l enge the DNA evidence with a Frye hearing because to
do so would harm his case and would not be conducive to
his trial strategy. Trial Counsel stated that to chall enge
obvi ously accurate DNA evidence in the face of the rest of
t he overwhel nmi ng evi dence agai nst Defendant in the case at
hand woul d cause Trial Counsel to lose credibility with
the jury. Trial Counsel would |ose face and potentia
support for Defendant by "fighting a losing battle."
Further, Trial Counsel testified that identity was never
an issue in Defendant's case. Trial Counsel knew, based
upon the evidence which was being admtted, that there was
no question that Defendant was the person who was the

perpetrator of the killings in the case at hand, and in
t he Okal oosa County case. Trial Counsel knew that there
was no way to effectively contravene this fact. Such an
attack on a "non-issue" would enable the State to "turn"
the case against Trial Counsel in closing. This would
have caused even nore harm to Defendant. Trial Counsel

testified that his strategy, after reviewing all of the
evi dence and speaking with Defendant on over a dozen
occasions, was to attenpt to save Defendant's life. Trial
Counsel opted to attack the State's case in the best way
possi ble, by attenpting to disprove "preneditation”
t hrough testinony showi ng that Defendant suffered from
mental infirmties which caused him to be wunable to
control his behavior in a "suddenly hostile" situation, as
Trial Counsel urged had occurred in both the Okal oosa and
Escambi a County kil lings.> Trial Counsel further testified

4 See |limted Evidentiary Hearing transcript
(with the testinmony of Trial Counsel
Killam, attached.

> See Trial transcript (with the testinony of
Def endant and Defendant’s «closing), in
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that he even used the DNA evi dence to Defendant's benefit,
stating that because a portion of that evidence was
hel pful to Defendant, he was certainly not going to object
to its adm ssion.

The State's case involved either premeditated or felony
murder, the wunderlying felonies being Sexual Battery
and/ or Robbery. Trial Counsel, aware of this, used the

DNA evidence to Defendant's benefit. In the Okal oosa
County case, senen | ocated inside VictimRosillo could not
be specifically matched to Defendant. Because of this

hel pful fact, Trial Counsel argued that because Defendant
did not coonmit a Sexual Battery in Okal oosa County, then
he did not do so in Escanmbia County. Trial Counsel sought
to dispel the State's theory of the case, that Defendant
was a buddi ng serial killer, whose "nodus operandi” was to
hunt his prey in bars, then rob and rape them Tri al
Counsel believed that negating the Sexual Battery aspect
of the State's case, as well as negating the
"preneditation" aspect of the State's case, would greatly
| essen the State's chances of achieving a verdict of first
degree nurder under either a "prenmeditation"” or "felony
murder” theory, ultimately, saving Defendant's life.
Finally, Trial Counsel's strategy and conpl ete theory of
def ense was not identification or "ms"identification, so
he had neither the need nor desire to attack the DNA
results. Trial Counsel testified that he spent countl ess
hours | ocating people from Defendant's |life to testify on

Def endant’'s behal f. Trial Counsel offered evidence
showi ng that Defendant was a brain damaged and abused
child, alnmpbst from his conception. Trial Counse

i ntroduced evi dence of Defendant's fetal al cohol syndrone,
his torture at the hands of his stepfather and his traum
resulting from his mother's nmurder. Trial Counsel's
strategy did not include contesting the DNA results. He
tried, instead, to showthat Defendant, an abandoned child
and troubled adult who was addicted to drugs, was
"damaged” and not responsible for his rage against Victim
Smith, who was herself intoxicated, and had been taunting
the already nentally fragil e Defendant about his unsavory
fam ly history. Trial Counsel argued at trial through
expert witnesses and Defendant's own testinony and Tri al
Counsel testified at the limted Evidentiary Hearing that
Def endant's rage and subsequent hostile actions against
Victim Smth was not preneditated and purposeful, but
sprang inpulsively from Defendant's "tortured" soul.®
Def endant was unable to control his actions, through any
fault or through his own volition, but due to a series of

appellate file.

6 See #8 and #9, supra, and Trial transcript
(with t he testi nony of Def endant’ s
w tnesses), in appellate file.
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unfortunate circunstances which formed Defendant's life.
This theory was a sound and | ogical theory of defense in
light of the totality of the evidence and facts agai nst
Def endant. Trial Counsel had no grounds to chall enge the
DNA results, so he did not do so. The Court notes that
Col | at er al Counsel for Def endant at the Ilimted
Evidentiary Hearing did not suggest or show that
legitimate grounds even existed for such a challenge.’
Accordingly, the Court finds that Trial Counsel was not
i neffective for "failing” to challenge the DNA results in
trial or in a Frye hearing. A decision to not request a
Frye hearing may be a matter of sound trial strategy.
State v. Schneider, 597 N.W2d 889 (Mnn. 1999). Tri al
Counsel's trial strategy, as explained at the |limted
Evi dentiary Hearing and supported by wi tness and closing
argunment testinony at trial, was sound.® See al so Gudi nas
v. State, 816 So.2d 1095 (Fla. 2002) (counsel is not
ineffective for failing to further investigate DNA
evidence in light of a defendant's incrimnating
statenments regarding the crime to his counsel).

(PC 1V 569-573) (footnotes included but renunbered).

Merits

There was no deficient performance in either the decision not
to request a Frye hearing or to not challenge the experts’
qual i fication. As the trial court found, trial counsel’s
decision not to request a Frye hearing was a sound trial
strat egy. Li kewi se, the decision to stipulate to an expert’s
qualifications is within the realm of trial strategy. A
reasonable trial strategy is imune from attack. State .
Bol ender, 503 So.2d 1247, 1250 (Fla. 1987)(holding that

“[s]trategic decisions do not constitute ineffective assistance

! See conplete limted Evidentiary Hearing
transcript, attached, supra.

8 See #10, supra.
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if alternative courses of action have been considered and
rej ected”). This was a reasonable trial tactic based on
counsel’s reasoned decision that m sidentification was not a
viabl e defense and there were no real grounds to challenge
either the DNA results or the expert’s qualifications.

As the trial court found, “trial counsel had no grounds to
challenge the DNA results, so he did not do so.” Tri al
counsel’s performance is not deficient for failing to request a
futile Frye hearing. As the trial court noted, coll ateral
counsel did not “suggest or show that legitimte grounds even
exi sted for such a challenge.” Wthout sonme showi ng that the
DNA was subject to being successfully Frye challenged or the
expert’s qualifications were subject to being successfully
chal | enged, there is no deficient perfornmance.

Identity was not the battle that counsel was trying to w n.
| dentity was not seriously in dispute and counsel could not
successfully make identity an i ssue in a case with a confession,
items which were taken fromthe victimthat were pawned the day
after the murder, as well as fingerprint evidence. (EH 28, 29).
Trial counsel’s strategy was to attenpt to di spute preneditation
and felony nurder to establish a | esser degree of hom ci de, such
as second degree nurder or manslaughter, which would preclude
the death penalty. Additionally, he testified that because sone
aspects of the DNA evidence positively helped him he did not
want to challenge the DNA evidence. Just as the State was
attempting to establish a simlarity between this nurder and t he

Rosillo nurder, defense <counsel was going to turn the
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simlarities against the State. By rebutting the sexual battery
in this case using the Rosillo case, he was hoping to negated

the felony nurder theory based on sexual battery in this case.

There can be no deficient performance for failing to challenge
identity evidence in a case, as here, where the client tells his
trial counsel that he commtted the crinme. Gudinas v. State, 816
So.2d 1095, 1102 (Fla. 2002)(finding no ineffectiveness for
failing to further investigate the DNA in |ight of defendant’s
incrimnating statenments about the crime to his attorneys); Reed
v. State, - So.2d -, 29 Fla.L.Wekly S156, 2004 W 792837, *4
(Fla. April 14, 2004)(finding no ineffectiveness for failing to
retain experts where the trial court had found counsel’s “sound
tactical and ethical decisions” to be based on counsel’s
conclusion that his client effectively had adm tted guilt of the
rape and nurder to him. Counsel’s perfornmance was not
deficient.

Nor can Zack establish any prejudice. No Frye hearing was
necessary. Both RFLP and PCR DNA testing were w dely accepted
inthe relevant scientific community, as a matter of |law, by the
time of this trial in 1997. Any request for a Frye hearing
coul d have been denied by the trial court w thout any hearing.
The trial court could have made a finding that both nmet hods were
wi dely accepted nmerely by citing a few cases wi thout conducti ng

any hearing.® Indeed, the Florida Supreme Court took judicial

° People v. Venegas, 954 P.2d 525 (Cal. 1998) (hol di ng that
trial court could properly rely on appellate decisions to
establish general scientific acceptance of the restriction
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notice of DNA testing in 1995. Hayes v. State, 660 So.2d 257,
264 (Fla. 1995)(taking judicial notice that DNA tests conducted
properly would satisfy Frye). At sonme point, a “new’ science
becomes standard and therefore, no l|onger needs to be Frye
tested. State v. Sercey, 825 So.2d 959, 980 (Fla. 1st DCA
2002) (expl aining that the Frye standard applies only to new or
novel scientific principles or procedures, not to standard
scientific procedures which are generally accepted in the
scientific community). Both types of DNA tests conducted in
this case had reached that point by the time of this trial

There can be no prejudice fromfailing to have the trial court

fragment | ength pol ynmorphi sm (RFLP) nmet hodol ogy and that RFLP
anal ysis was generally accepted in the scientific community by
1992); People v. HilIl 89 Cal.App.4th 48, 56 (Cal. App. Ct.
2001) (noting that both the RFLP and PCR nethodol ogi es have
acqui red general acceptance in the scientific conmunity); Turner
v. State, 746 So.2d 355, 362 (Ala. 1998)(explaining that in
future cases, judicial notice could be taken of the reliability
of the PCR testing nmethod); United States v. Beasley, 102 F.3d
1440, 1448 (8" Cir. 1996)(stating: “we believe that the
reliability of the PCR method of DNA analysis is sufficiently
wel | established to permt the courts of this circuit to take
judicial notice of it in future cases”); People v. Lee, 537
N. W2d 233, 257 (Mch. App 1995)(holding that trial courts in
M chigan may take judicial notice of the reliability of DNA
testing using the PCR method); State v. Butterfield, 27 P.3d
1133, 1141-1143 (Utah 2001) (taking judicial notice of PCR DNA
testing relying on the treatise National Research Council, The
Eval uation of Forensic DNA Evidence (1996); State v. Gore, 21
P.3d 262, 273 (Wash. 2001)(concluding that pre-trial hearings
are not necessary with PCR); State v. Bible, 858 P.2d 1152, 1193
(Ariz. 1993)(permtting judicial notice of DNA theory and RFLP
met hod and stating that fromthis point forward, Arizona trial
courts no longer need to hold Frye hearings regarding the
general acceptance of DNA); Fugate v. Commonweal th, 993 S. W 2d
931, 937 (Ky.1999)(holding that the reliability of the RFLP and
the PCR nethods has been sufficiently established as to no
| onger require a hearing).
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make a factual finding of general acceptance that appellate
courts have made as a matter of |aw

Zack’s reliance on Murray v. State, 692 So.2d 157, 163 (Fl a.
1997), is m splaced. The Murray Court excluded PCR DNA results.
This case, unlike Murray, involved both the RFLP nmet hod and the
PCR met hod of DNA testing. RFLP, which was the older, nore
established method, was generally accepted. Mor eover, the

Murray Court relied on a 1992 NCR report finding, while the PCR

met hod has "enornmous promse, it has not yet achieved full
acceptance in the forensic setting." However, The Nati onal
Research Council issued an updated report in 1996 which was a
year prior to this trial. Nati onal Research Council, The

Eval uati on of Forensic DNA Evi dence: An Update (Nati onal Acadeny
Press 1996). The update concluded that: “[t]he state of the
profiling technol ogy and the nethods for estimating frequencies
and related statistics have progressed to the point where the
adm ssibility of properly collected and anal yzed DNA data shoul d
not be in doubt."” National Research Council noted that the PCR
met hod and statistical analysis had inproved. The NCR report

concluded that "PCR-based nethods are pronpt, require only a

smal | anount of mat eri al , and can yield unanbi guous
identification of individual alleles. The state of the
profiling technology ... [has] progressed to the point where the

adm ssibility of properly collected and anal yzed DNA data shoul d
not be in doubt."” See al so George Bundy Smith & Janet A. Gordon,
The Adm ssion of DNA Evidence in State and Federal Court, 65
ForoHamL. REv. 2465, 2470-2477(1997) (observing that “PCR techni que
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has been substantially inproved” and noting that: “PCR anal ysis
has recei ved overwhel m ng acceptance in the scientific conmunity
and the courts.”). By the tinme of this trial, both nethods were
accept ed.

As to the particul ar tests conducted in this case, Zack cannot
establish prejudice either. No scientific evidence of any fl aws
in the particular DNA testing procedures was presented at the
evidentiary hearing.! The State’s DNA testing, show ng that
Zack is the perpetrator, at one in 33 mllion, stands
unrebutted. (EH 22,23). Therefore, there is no prejudice.

In Reed v. State, 29 Fla.L. Wekly S156 (Fla. April 15, 2004),
this Court found that trial counsel was not ineffective for
failing to retain or consult with scientific experts because the
statistical nunmbers regarding the scientific evidence were
correct. This Court found that the circuit court did not err in
concluding that trial counsel’s consultation with an i ndependent
serol ogi st woul d not have changed the statistical nunbers in any

way. This Court found that trial counsel’s failure to question

10 Not only did collateral counsel not actually produce any
evidence of any flaws in the testing procedures at the
evidentiary hearing, such a showing is probably not sufficient
to show prejudice even if such evidence had been presented.
Even if the first set of DNA tests had had sone flaws in them
the State could have nerely conducted a second set of DNA tests
usi ng another lab. There would be no prejudice fromfailing to
file a Frye notion based on flawed testing because the State
could nmerely retest the evidence. |f defense counsel had filed
a notion for a Frye hearing and succeeded to getting the first
DNA testing suppressed due to sonme minor flaws, the State could

have conducted a second DNA testing w thout any flaws. To
establish any real prejudice, Zack needed to produce i ndependent
DNA tests showing that he was not the perpetrator. He, of

course, did not do so.
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the manner in which the State’s expert reached that percentage
was not deficient performance. Here, as in Reed, there has been
no showing that the DNA statistical numbers were incorrect in
any manner.

Col | ateral counsel seens to argue that the prejudice is that
the DNA results were admtted at trial but that is not the
prejudice fromfailing to request a Frye hearing. For exanple,
if counsel filed a notion for a Frye hearing and the trial court
hel d such a hearing but ruled that the results were admn ssi bl e,
as indeed the trial court should have under the then existing
| aw, then the results woul d have been adnm tted regardl ess of the
request for a Frye hearing. Zack suffered no prejudice as a
result of trial counsel’s decision to not challenge the DNA
evi dence.

Trial counsel is not deficient for not making baseless
obj ections to the qualifications of the State’'s experts. Zack
argues that Agent MClure had only been tw ce previously
qualified as an expert before this trial. IB at 18. This is
true of every expert at some time in their career. |If counsel
had made such a silly objection, the trial court would have
merely overruled it. 8 90.702, Fla. Stat.; Charles W Ehrhardt,
Florida Evidence § 702.1, at 598 (2002)(noting that whether a
witness is qualifiedis “largely a matter for the discretion of
the trial court.”). Col |l ateral counsel seems to argue
t hat defense counsel did not fully understand DNA evi dence. |IB
at 19. But it is not defense counsel’s understanding of DNA

that is at issue when counsel attacks the qualification of an

-27 -



expert, it is the expert’s. No trial court is going to rule
that the State’'s expert is not qualified based on defense
counsel s understanding of the science involved. Col | atera
counsel must show t hat Agent McClure did not understand DNA and
t here was no such showi ng. |ndeed, neither expert was called to
testify at the evidentiary hearing and no evi dence regardi ng the
qualifications or lack of qualifications of either expert was
presented at the evidentiary hearing. Trial counsel was not
ineffective for not <challenging the DNA results or the

qualifications of the State’ s experts.
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| SSUE 1|
DD THE TRIAL COURT PROPERLY DENY THE
| NEFFECTI VE ASSI STANCE OF COUNSEL CLAIM FOR
FAI LI NG TO PREPARE THE DEFENDANT PROPERLY BEFORE
HI S TESTI MONY? ( Rest at ed)
Zack asserts that counsel was ineffective for calling him as
a witness in the guilt phase. Zack clainms that his trial
counsel did not prepare him to testify resulting in his

testimony being “confusing, non-responsive” and making no
sense”. Zack also clains that counsel was ineffective for
failing to inform him of possible cross-exam nation by the
prosecutor and that if counsel had done so, he would not have
testified. Assistant Public Defender Killamtestified that he,
in fact, discussed the issue of Zack testifying with him and
t hat he expl ained cross-exam nation to Zack. The trial court
specifically found this testinmony to be credible which rebuts
this claimof ineffectiveness. Furthernore, as the trial court
found, Zack is conpl ai ni ng about cross-exam nation that did not
occur. The prosecutor was prohibited from cross-exam ning the

def endant regarding the Russillo murder. Thus, the trial court

properly rejected this claimof ineffectiveness.

Trial

Zack testified at the guilt phase of the trial. (T. VI 1085-
1118). He testified that he had been “drinking quite a bit of
al cohol, snoking marijuana, taking LSD and some cocai ne” during
the period of June 5'" through June 13t". (T. VI 1087). He was
talking to the victimin the bar about his problens including

stealing a car and being in jail. He testified that he was
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t aki ng drugs on the night of the nmurder including half a hit of
LSD and snoking marijuana. (T. VI 1091). Zack testified that
they went to the victim s house and had sex. (T. VI 1095). They
got in a an argunent (T. VI 1095). Zack admtted he hit the
victimwth a beer bottle. (T. VI 1095). He thought the victim
was going to get a “gun or sonething”. He adm tted stabbing the
victim (T. VI 1095). Defense counsel asked Zack if he put back
on his clothes after they had sex and Zack answered he was sure
he did, “I nmean, nobody didn’t tell nme that I was naked anywhere
whenever | had |eft that place I"’msure the police would arrest
me for indecent exposure sonmewhere if | didn't have any cl ot hes
on. So I'm assumng . . .7 (T. VI 1096). The prosecutor
obj ected, at that point, because the answer was not responsive.
The trial court overruled that objection. Zack was describing
his chil dhood and abuse by his step-father. Def ense counsel
asked what kind of problens did Zack have on Fort Polk mlitary
base and Zack answered: “I1’ve always had problems when |’ m
around Tony.” (T. VI 1099-1100). The prosecutor again objected
that the answer was not responsive. (T. VI 1100). The trial
court sustained the objection and requested that Zack listen to
the question and answer the question. (T. VI 1100). Bef ore
cross-exam nation, thetrial court limted the prosecutor cross-
exam nation “to those things defense counsel has gone into in
the direct exam nation of his client.” (T. VI 1111). The trial
court noted that counsel did not go into Okal oosa County nurder.
(T. VI 1112). Def ense counsel expl ained that that nmurder was

beyond the scope. The trial court again limted cross to
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matters testified on direct exam nation. The trial court asked
t he prosecutor if he was going to try to go i nto anything about
t he Okal oosa County nurder and the prosecutor said no, not in
light of the trial court’s ruling. (T. VI 1113). The prosecutor
noted his objection but was going to abide by the trial court’s
ruling. The trial court permtted the prosecutor to cross-
exam ne Zack about taking the TV and VCR even though it was not
explored in the direct exam nation because it was pertinent to
the State’s felony counts but “nothing about Okal oosa County.”

(T. VI 1114).

Evi denti ary hearing testinony

Zack testified that he spoke with his trial attorney a couple
of times while he was in county jail here and a fewtines while
he was in the county jail in Okal oosa about this case. (EH 90).

They spoke between four and six times. (EH 90). They discussed

mainly his famly background. (EH 95). He spoke with the
i nvestigator as well. (EH 90). Zack testified that he never
spoke with his attorney about testifying until trial. (EH

91,92). Zack thinks that they discussed his testifying for the
first time the day he took the stand or the day before. (EH 92).
Col | ateral counsel asked Zack if M. Killam explained that the
prosecut or woul d cross-exam ne him and Zack responded that he
doesn’t understand | ot of stuff and that he was not aware of the
situation. (EH 92). He testified that his attorney never told
hi m that the prosecutor would cross-examne him (EH 93). He

did not understand or did not remenber. (EH 93). Zack testified
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that his trial attorney did not go over with him the possible
guestions that the prosecutor would likely ask or he didn't
think so. (EH 94). Zack testified that if trial counsel
expl ai ned cross-exam nation to hi mhe did not understand it, but
he didn’t recall. (EH 95). Zack could not renmenber whether he
was cross-exam ned on the Rosillo nmurder in Okal oosa during the
trial. (EH 101-102). Zack admtted that he never objected to
testifying. (EH 103). Zack also admtted that he wanted the
jury to hear his side of the story. (EH 104). He wanted to
testify that he and the victim had consensual sex before the
murder - that it was not rape. (EH 104,106). He did not get to
tell his side conpletely because every tine he would start to
explain the prosecutor would stop him (EH 105). M. Mirray,
t he prosecutor, would cut himoff and ask another question. (EH
107) . Zack testified that it seemed |like the prosecutor was
trying to trick him into saying sonething. (EH 108). Zack
admtted that he saw other wi tnesses testifying before he took
the stand and saw t he prosecutor cross-exam ning them (EH 111-
113). He saw the concept of cross-exam nation during the trial.
(EH 113). He testified that he did not understand that he had
a choice not to testify and that he did not understand that if
he testified poorly it would affect the outconme of the trial.
(EH 115, 116). Zack admtted that he wi shed he had not testified
at trial because of the outconme of the trial. (EH 116). He was
angry at the prosecutor’s portrayal of himas a serial killer

and rapist. (EH 116, 117).

-32-



Assi stant Public Defender Killam knew that the defendant was
going to testify before trial. (EH 81). Trial counsel testified
that he discussed the decision to testify with Zack. (EH 125).
Zack’ s testinmony was cruci al because counsel needed his version
to argue his defense. (EH 125-126). Zack never told counsel
that he did not want to testify. (EH 126). Zack wanted to get
his story out and tell people what he went through. (EH 130).
Assi stant Public Defender Killam testified that he explained
that the prosecutor could cross-exam ne Zack if he took the
stand (EH 126). He was “positive” that he talked with Zack
about cross-exanm nation and that there would be sone unpl easant
gquestions. (EH 133). M. Killamtestified that he specifically
went over the rape with Zack as a possible area of cross-
exam nation. (EH 134). Trial counsel avoided the Rosillo nmurder
in his direct exam nation of Zack. (EH 126). The prosecutor was
prohibited from cross-exam ning Zack regarding the Rosillo
mur der because it was outside the scope of defense counsel’s

direct. (EH 127; T. 1111-1113).

The trial court’s ruling

The trial court rul ed:

Def endant clainms that Trial Counsel called him as a
witness at trial, but did not assist himin preparation to
testify on direct or cross exam nation. Defendant clains
that his "disjointed” trial testinony was the result of
his Trial Counsel's failure to prepare himto testify and
his failure to inform him about cross-exam nation.
Def endant states that had he been prepared to testify and
i nformed of the potential hazards of cross exam nation, he
woul d not have testified.

Def endant stated that Trial Counsel had only told
Def endant that he "had" to take the stand and testify and
that Trial Counsel did not discuss cross-exam nation with
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him at all. Def endant alleged that Trial Counsel
di scussed his testifying at trial only after the tria
began during the course of the trial, but not before the
trial.

Trial Counsel testified that, contrary to Defendant's
claim otherwise, he fully discussed with Defendant the
procedure for Defendant's side to be told at trial,
Def endant's "story", and t hat Defendant woul d have to take
the stand and testify if he wanted to get his "story" out.
Trial Counsel further testified that he had di scussed the
need for him to "tell his story" in order for Tria
Counsel to argue it for Defendant. Additionally, Tria
Counsel testified that prior to the trial, the Defendant
was nade aware of testifying and conpletely understood
that the State prosecutor would cross-exanine him Trial
Counsel testified that he advised Defendant of the
specifics of what to expect while on the stand. Finally,
Trial Counsel testified that Defendant never told him
ei ther before or during trial, that he did not wish to
testify.

The record supports the fact that Defendant never
mentioned to the Court, either before or during the course
of the trial, that he did not wish to testify. Defendant
testified at the limted Evidentiary Hearing that he never
conveyed to the Court or Trial Counsel that he did not
wish to testify. Def endant admtted that he wanted the
jury to hear his story.' Defendant further testified at
his limted Evidentiary Hearing, and conplained about
cross-exam nation which did not even take place.
Def endant conpl ai ned that he was not prepared to be cross
exam ned or questioned about the Okal oosa County hom ci de.
Such a conplaint is spurious as the record shows that
Trial Counsel successfully fought against the State
cross-exam ni ng Defendant at trial regardi ng any Okal oosa
County issues. As a result, Defendant was never
cross-exam ned about the Okal oosa County hom ci de during
hi s Escanmbia County trial.

The Court finds that Defendant's third claimrevol ves
around the issue of credibility. The Court chooses to
accept Trial Counsel's sworn testinony at the limted
Evi dentiary Hearing as credi ble, and to rej ect Defendant's
claim and sworn testinmony that he was not prepared to
testify or to be cross-exanm ned due to Trial Counsel's
failure to prepare him or advise him Because the Court
finds that Trial Counsel nmet w th Defendant on numerous
occasi ons and di scussed with Defendant his testinony and
what to expect while giving direct testinmny and while
bei ng cross-exam ned, Defendant's third claim nust be
deni ed.

1 See linmted Evidentiary Hearing transcript

(with testinmony of Defendant), attached,
supra, and #2, supra.
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(PC 1V 574-576) (footnotes included but renunbered).

Merits

The trial court found, as a matter of fact, that trial
counsel, as he had testified at the evidentiary hearing,
di scussed the decision to testify with Zack. The trial court
al so found, as a matter of fact, that trial counsel did inform
Zack that the prosecutor would cross-exam ne him This is a
finding of fact of no deficient performnce.

Trial counsel’s decision to have the defendant testify was a
reasonabl e tactical decision. Defense counsel was attenmpting to
establish that this nurder was a crine of passion to negate
prenmeditated nmurder. (EH 37-38). A crinme of passion defense
i nvol ves the defendant’s state of mind. Optinmally, to present
a state of mnd defense, defendant should testify. Tri al
counsel was not ineffective for calling the defendant to the
stand in an attenpt to establish his state of m nd and thereby,
establish that the crine was second degree nurder or
mansl aughter, not first degree nmurder. Such a defense, while
not absolutely requiring the defendant’s testinmony, is nore
likely to succeed with it than without it. So, the decision to
have Zack testify in the guilt phase was reasonabl e. Chandl er v.
State, 848 So.2d 1031, 1041 & n.14 (Fla. 2003)(finding no
i neffectiveness in deciding to have the defendant testify in a
capital case where the defendant testified in the guilt phase
invoking his Fifth Anmendnent privilege at certain points

regarding the WIlliams rule evidence where defense counsel
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deci ded that, based on his experience with 11 other capita
cases, he thought it was inportant for Chandler to testify at
trial when the defendant wanted to testify).

Zack al so asserts that counsel did not prepare himfor cross-
exam nati on by the prosecutor regardi ng the Okal oosa nmurder. No
such cross-exam nation occurred at the trial. The trial court
found this claim®“spurious” because this cross-exam nation “did
not even take place”. During the trial, the judge prohibited
t he prosecutor fromfully cross-exam ning Zack based on def ense
counsel’s objection. (T. VI 1111-1113). The trial court
i nproperly prohibited the prosecutor from exploring the
collateral crime of the Rosillo nmurder because it was outside
t he scope of direct.

In Fitzpatrick v. United States, 178 U. S. 304, 20 S.Ct. 944,
44 L.Ed. 1078 (1900), the United States Suprene Court held that
once a crimnal defendant takes the stand, the prosecutor may
exam ne him on any relevant subject. The Fitzpatrick Court
expl ai ned that a defendant “has no right to set forth to the
jury all the facts which tend in his favor wthout |aying
hi msel f open to cross exam nation.” Fitzpatrick, 178 U. S. at
315, 20 S.Ct. at 948.

In Brown v. United States, 356 U. S. 148, 78 S.Ct. 622, 627,
2 L.Ed.2d 589 (1958), the Suprene Court stated:

[A] witness has the choice, after weighing the advantage

of the privilege against self-incrimnation against the

advant age of putting forward his version of the facts ...,

not to testify at all. He cannot reasonably claimthat

the Fifth Amendnent gives himnot only the choice, but if

he elects to testify, an immunity from cross-exam nation

on matters he has hinself put into dispute. It would make
the Fifth Amendment not only a humane safeguard agai nst
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judicially coerced self-disclosure but a positive

invitation to nutilate the truth.... The interests of the

ot her party and regard for the function of the courts of

justice to ascertain the truth become relevant, and

prevail in the bal ance of considerations determ ning the

scope and limts of t he privil ege agai nst

self-incrimnation.
The Florida Suprene Court recently observed that a defendant,
by a selective reliance upon the Fifth Amendnent to prevent
cross-exam nation, would be able to present a distorted factual
pi cture by bringing to the jury's attention only those facts
favorable to the defense. Chandler v. State, 848 So.2d 1031
1044, n.19 (Fla. 2003)(quoting United States v. Weber, 437 F. 2d
327, 334-335 (3d Cir. 1970)).

The trial court, in violation of this century old precedent
that is routinely cited to this day, ruled that a defendant
cannot be crossed on matters outside the scope of the direct.
Normal |y, of course, any trial attorney can get around this type
of ruling by calling the witness to the stand hinself. However,
with the defendant, a prosecutor may not call the defendant to
the stand during the State's case-in-chief due to the Fifth
Amendnent right against self-incrimnation. In the unique
situation of a crimnal defendant, who takes the stand, the rule
regarding the scope of the direct does not apply because the
prosecut or cannot call the defendant to the stand until the
def endant waives the constitutional privilege by taking the
stand during the defense case. For this reason, a prosecutor
may cross-exan ne a defendant on any matter whether or not it

was explored in the direct exam nation. The trial court should

have al |l owed cross-examnm nation of nmatters outside the direct or
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gone through the technicality of allowing the State to reopen
its case and recalling Zack to the stand as its own wtness.
Zack shoul d have been cross-exam ned nore throughly than he was.
The trial court’s ruling was, in the words of the United States
Suprene Court, an invitation to nutilate the truth.

Here, trial counsel, by objecting to the prosecutor’s
gquestioning regarding matters outside the scope of his direct,
managed to limt the prosecutor’s cross-examnation to the
instant crinme. Trial counsel was nore effective inlimting the
prosecutor’s cross-exani nation of Zack than Zack had any right
to expect under the casel aw. Counsel cannot be said to be
i neffective when he has nanaged to |imt the prosecutor’s cross
nore narrowmy than what the law permts. Trial counsel’s
performance was not deficient. Thus, the trial court properly

denied this claimof ineffectiveness.
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| SSUE |11
DID THE TRIAL COURT PROPERLY FIND THAT TRI AL
COUNSEL WAS NOT | NEFFECTIVE I N DESCRI Bl NG THE
MURDER AS BRUTAL? (Rest at ed)

Zack asserts that his trial counsel was ineffective in his
argunments, when he used phrases such as “looks real bad”, “he
done a |l ot of stuff” and “brutally, brutally killed”, which, in
Zack’ s words, exacerbated the State’s theory of the case. There
was no deficient performance. It is not deficient performance
to acknow edge the actual facts of the case. These comments
were part and parcel of defense counsel’s theory of the case.
Hi s defense was to portray these crines as fights anobng persons
who were i ntoxicated. Trial counsel was attenmpting, in the
trial court’s words, “damage control and to “spin unflattering
evidence.” Damage control is not deficient performnce. Nor
was there any prejudice. The jury would have concl uded that the

mur der was brutal w thout defense counsel telling themso. The

trial court properly denied this claimof ineffectiveness.

Trial

During the opening of the guilt phase, defense counsel, after
an extensive discussion of Zack’s background including fetal
al cohol syndrome and posttraumatic stress disorder from his
sister’s axe nmurder of his nmother, stated: “you’re going to hear

all of this evidence and, you know it | ooks real bad. He s done

a lot of stuff. But if you look at it as one episode of this

man spiraling down as a result of this long-termillness and his

addi ction to drugs and al cohol which is really sonmething that he
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uses to cope with the depression caused from the underlying
mental defects, you can understand what happened.” (T. | 190-
191). He then discussed Zack’s confession to the police where
Zack explained that the first murder occurred when they had an
argument over cocaine and “he lost it and started having a fight
with her”, “he loses it” and “they have a big fight and - yes,

she’s brutally, brutally killed” (T. | 192). Defense counse

di sputed that any sexual battery of Smth occurred, argued that
the victimwas attracted to Zack and “huddl ed up” with Zack at

the bar and there was “a lack of evidence of any sexual
battery”. (T. | 194-195). He argued it was consensual sex. (T.

| 196). He stated “we’re not disputing identity in this case.”

(T. 1 196). Def ense counsel noted that intoxication was a
def ense to robbery. (T. | 196). Def ense counsel argued there
was reasonabl e doubt and “your verdict will have to be that he’'s

not guilty of first degree preneditated nurder” (T. | 197)

During the guilt phase, the defendant testified. (T. VI 1086-
1118). Zack testified that they went to the victim s house and
had sex. (T. VI 1095). They got in an argunent. (T. VI 1095).
Zack admtted he hit the victim with a beer bottle. (T. Vi
1095). He thought the victim was going to get a “gun or
sonething”. He admtted stabbing the victim (T. VI 1095).

In closing of the guilt phase, the prosecutor noted that the
def endant testified conceding that he was the person who killed
Ravonne Smith. (T. VII 1362). The prosecutor also told the jury
twice “don’t convict the defendant because he’'s a bad person”

(T. VIl 1365, 1378). Def ense counsel, in his closing of the
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guilt phase, argued that it was a “horrible, nessy scene and

it’s disorganized. It shows rage and passion. And | don't see
any purposeful schenme comng out of that” (T. VIII 1421).
Counsel also argued: “1I’mnot asking you to find himnot guilty

of anything. He’'s guilty of second degree nurder or mansl aughter
in this case.” (T. VIII 1422). Referring to the uncharged
Wl lianms rul e nurder defense counsel stated: “He killed her” and
“he brutally killed her.” (T. VIII 1427). He again argued that
the sex was consensual in closing. (T. VIII 1434). Def ense
counsel stated that: “yes, after there was a hom cide and he’s
guilty of that, but he is not guilty of sexual battery.” (T.
VIl 1436). Def ense counsel argues: “this was a crazy crine
scene. . . we really don’t know what happened in there. You
have to engage in speculation, and to take that act of faith is
to disregard the evidence regarding the proof in this case
beyond a reasonable doubt.” (T. VIII 1442). Def ense counsel
closed his guilt phase argunent with: “your verdict nmust be not

guilty.” (T. VII1 1442).

Evi denti ary hearing testinony

Trial counsel testified that he used the phrase that this is
the “nost serious charge that can be tried in a courtroont and
that the evidence “l|ooks real bad” and “he had done a |ot of
stuff” in his opening as part of his argunment about a man
spiraling down due to illness and addiction. (EH 51). Tri al
counsel knew that the jurors had never seen bloody crinme scene

phot ographs and wanted to prepare the jurors for them by
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acknow edgi ng that they were bad. (EH 64-65). He also did not
want to be viewed by the jurors as hiding the bad photographs
fromthem (EH 65). The “probleni was that the photo showed her
head banged against the tirerim (EH 71). He was attenpting to
equate brutality wth rage which 1is inconsistent wth
prenmeditation. (EH 72). The brutality of the murder doesn’t
reflect the level of intent. (EH 83). Trial counsel said Zack
“lost it” as part of an argunment that they fought over cocaine
and that they had a big fight and “she’s brutally, brutally
killed”. (EH 52). Trial counsel noted that the brutality of the
murder would be conveyed to the jury via the crime scene
phot ographs. (EH 59). He was not going to misrepresent the
crime scene but he was “going to put his spin on it” as to
Zack’s level of intent. (EH 62). This coment related to the
Rosillo nmurder for which the defendant was not on trial. (EH
70). Trial counsel argued that the crinme made no sense except
that it was the act of soneone that was “crazed, inpulsive and
drunk” (EH 53, 60, 65). Def ense counsel was attenpting to
establish that Zack, as well as the victim was intoxicated at
the tinme of the nurder. (EH 65,66). He was not going to nake an
i ssue about matters that the jury was going to believe at the
cl ose of the evidence. (EH 54).

Trial counsel testified that his argument during closing
argument of the guilt phase, when he argued that the crine scene
was a “horrible, nmessy scene and it’s disorganized. It shows
rage and passion. And | don’t see any purposeful scheme com ng

out of that” was part of his theme that Zack was not engaged in
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pur poseful conduct; rather, he had |l ost control of his enotions.
(EH 54-55). The overall argunment counsel was nmaking was that
this was not a preneditated act. (EH 56). It was the act of
sonebody who was enraged, who had no intent. (EH 56,58). This
argument was designed to show that Zack did not have a plan to
rebut the prosecutor’s claim that he did. (EH 69). Tri al
counsel noted that a rage and passion nmurder is not a
premeditated nurder. (EH 57). This also fit with his mtigation
of fetal alcohol syndronme, post-traumatic stress and substance
abuse, whi ch woul d make hi m nmessy, brutal, and di sorgani zed. (EH
72,73-74). Trial counsel told the jury that Zack was guilty of
second degree nurder or manslaughter. (EH 55).%

PD Killamtestified that he prepared his opening and cl osi ng
statenents to the jury. (EH62). His coments took into account
what evi dence was adnmitted and what evidence was excluded. (EH
69-70). Hi s opening statenment was designed to focus the jury on
the level of intent. (EH 62). He was attempting to rebut the
prosecutor’s evidence of purposeful conduct which equated with
premeditation. (EH 63). He had to tal k about the Rosillo nmurder
in his argunments because the evidence regarding it, including
Zack’ s confessions, was going to be admtted into evidence. (EH
67) . There is “no sense” in not referring to adm ssible
evidence in trial counsel’s opinion. (EH 67). He often admts

sone bad evidence to seemcredible to the jury. (EH 68). \When

2 Trial counsel testified at the evidentiary hearing that
he was sure that he informed Zack that he was going to admt
that he killed Rosillo. (EH 61)
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you know sonething is going to cone in and be obvi ous, you admt

to it and nove on to the inportant battles. (EH 68).

The trial court’s ruling

The trial court rul ed:

Def endant clains Trial Counsel's opening remarks in the
guilt phase that "it | ooks real bad....he's done a | ot of
stuff", that the charge was "a serious charge", that
Def endant was "losing it", that Defendant was "brutally,
brutally" killing Victim Smth, that the crime "made no
sense", that Defendant's act was that of sonmebody "crazed,
i mpul sive and drunk” and Trial Counsel's cl osing argunent
during the guilt phase that "I agree with the State", that

the <crime scene was a "horrible, nmessy scene,”
"di sorgani zed" and showed "rage and passion”™ in the
killing, that "he brutally killed her" and "this was a

crazy crime scene," presented Defendant in a distasteful
manner and exacer bated and hel ped the State's case.

Trial Counsel testified at the |limted Evidentiary
Heari ng regarding the statenents he made during his
opening remarks and closing argunent. First, Trial
Counsel admtted to the Okal oosa County hom ci de because
he knew it was adm ssible. The Court, pretrial, had
determned that the Okaloosa County homcide was
adm ssible in the State's case. Trial Counsel

unsuccessfully fought to keep the Okal oosa County case out
of the trial, but successfully fought to keep the State
from cross-exam ni ng Def endant about the OCkal oosa County
case. . Trial Counsel, therefore, made the strategic
decision to nention this case to alleviate the damage it
woul d cause for the Escambia County case had he ignored
it. Trial Counsel testified that to refuse to acknow edge
evidence of the Okaloosa County hom cide, which was
"comng in" would be senseless. Trial Counsel also used
t he Okal oosa County hom cide to Defendant's advantage at
trial, arguing that it was a crine of "rage and inpul se",
and not a crinme of prenmeditation, as clainmed by the State.
Further, the fact that the Okal oosa County hom cide had
been fueled by drug use on the part of both Defendant and
VictimRusillo assisted Trial Counsel in his strategy in
the Escambia County case. Specifically, that the
"troubl ed" Defendant, who was a drug abuser due to his
terrible upbringing, was in a drug addled and nentally
dysfunctional "rage" when he killed Victim Smth, also a
drug user. This strategy focused on Trial Counsel's

13 See Modtion and Order on WIllianms Rule
Evi dence, in appellate file, and #10, supra.
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conscious effort to avoid the Death Penalty for Defendant,
and to show that Defendant was incapable of the
premeditated act of nmurder, as charged in both cases.
Trial Counsel testified that the |anguage he used in
portraying the hom cides as "brutal"” was neant to show

that "brutality" was not equal to "preneditation".
Rat her, Trial Counsel used the ternms "brutal killing" to
show that the killing of Victim Smth and Victim Rusillo
was from an unintended "rage". Trial Counsel was well
aware that photographs would be shown, depicting both
victims' injuries and bloody crine scenes, which did,

i ndeed "l ook real bad" and did not "make sense", unless
you assuned they were commtted by soneone in a "brutal
rage”, not in control of his own inmpulses. Additionally,
Trial Counsel had to maintain credibility and anticipate
jury reaction by explaining why the victins and the scenes
| ooked as they did. To further maintain credibility,
Trial Counsel explained that the crimes Defendant was
charged with were "serious" and that the crinme scene was,
in fact, "nmessy and disorganized". Trial Counsel's
consi stent theme, that Defendant was in an uncontroll able
rage when he killed, fueled by years of abuse, trauma and
subst ance abuse and "fired" by sudden argunments with both
victinms, was perhaps the only effective strategy by which
to conbat the State's case. Trial Counsel theorized that
a "nmessy, disorganized"” crime scene, in which Defendant
"brutally killed" VictimSmth made "no sense", thus, the
crimes were not commtted by a sane and rational "serial"”
killer, but by a man, Defendant, unable to control his own
passi on and rage when "cornered" by both Victinms Rusillo
and Smth, each of whom was "angry, taunting or sonewhat
cruel™ to Defendant. Trial Counsel's attenmpt to "spin”
unflattering evidence or make remarks regarding such
evi dence and to do "damage control"™ with Defendant's case
was not ineffective assistance, but sound trial strategy.

When all of Trial Counsel's coments and remarks from
openi ng statenent through closing argument are taken into
cont ext, it is ~clear that Trial Counsel was not
i neffective. Tactical decisions during trial, in which

statements which appear to be unflattering to a defendant
are made by counsel, are done in the name of sound tri al
strategy for the purpose of diluting danmaging testinony
which a jury wll hear. See Brown v. State, 28
Fla.L. Weekly S355 (Fla. April 24, 2003). Such an
interpretation of atrial |awers' activities in court may
be further applied and extended to danagi ng evi dence whi ch
a jury will see, such as the photographs in the case at
hand. Trial Counsel was not ineffective in nmaking his
remar ks and argunents because he was attenpting to deal

14 See Trial transcript (with the opening

remarks and closing statenments of Trial
Counsel ), in appellate file, and #9, supra.
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with evidence which was "bad" and to use it in a way which
woul d hel p Defendant and spare his life.

(PC 1V 577-580) (footnotes included but renunbered).

Merits

Both the United States Suprenme Court and this Court have
rejected simlar clainms of ineffectiveness. I n Yarborough v.
Gentry, 124 S.Ct. 1 (2003), the United States Suprenme Court
found that trial counsel was not ineffective in closing
argunment . Trial counsel referred to the defendant as a *“bad
person, | ousy drug addict, stinking thief, jail bird” but argued
that these traits were irrelevant to the i ssues before the jury.
The Ninth Circuit had found ineffectiveness based on counsel’s
“gratuitous swi pe at Gentry's character.” The Yarborough Court
di sagreed, reasoning while confessing a client's shortcom ngs
mght remnd the jury of facts they otherwise would have
forgotten, it mght also convince themto put aside facts they
woul d have renmenbered in any event. The Court observed that
this is precisely the sort of calculated risk that |ies at the
heart of an advocate’'s discretion and that by candidly
acknow edging his client’s shortcom ngs, counsel mght have
built credibility with the jury and persuaded it to focus on the
rel evant issues in the case. See J. Stein, Closing Argunent 8§
204, p. 10 (1992-1996) ("[I]f you make certain concessi ons
show ng that you are earnestly in search of the truth, then your
conmments on matters that are in dispute will be received w thout
t he usual apprehensi on surroundi ng the remarks of an advocate").

The Court also observed that the sanme criticism could been
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| evel ed at fanmpus closing argunments such as Clarence Darrow s
closing argunent in the Leopold and Loeb case: " 'I do not know
how much salvage there is in these two boys.... [Y]our Honor
woul d be nmerciful if you tied a rope around their necks and | et
them die; merciful to them but not nmerciful to civilization,
and not nerciful to those who would be Ieft behind."

In Browmn v. State, 846 So. 2d 1114, 1125 (Fla. 2003), this
Court rejected an ineffective assistance of counsel claimbased
on argunents defense counsel made during opening and cl osing.
I n opening, his counsel said:

M. MGire and M. Brown, they don't go play golf

together. They don't do things like that. They do things

i ke consunme a | ot of al cohol. They do crack cocai ne. They

hang out on the Boardwal k area, unenployed. It's not a

good life and it's not a--it's not something any of us

woul d do, but it's just a--that's the way it was.
Brown alleged that his trial counsel was ineffective due to
remar ks he made in his opening statenment. The trial court found
t hat counsel made a tactical decision to make the statenents
that he did, for the purpose of trying to dilute sone of the
damagi ng testinony the jury would hear later. The trial court
observed that defense counsel was explaining the real world the
defendant |ived in. The trial court also concluded that
prejudi ce had not been established. The Florida Suprenme Court
found no error in the trial court's conclusions. Brown al so
alleged that trial counsel was ineffective as a result of
stating that the victim was "gurgling" on his own blood.
Counsel’s coment is consistent with his explanation at the

evidentiary hearing that he was trying to point out the

overdramati zati on of the prosecutor’s argunent. The trial court
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found that counsel’s statement did not prejudice Brown. The
Fl orida Suprenme Court agreed, reasoning that “we wll not
second- guess counsel's strategic decisions on collateral attack
and trial counsel's comrent, when wei ghed against the two-part
test in Strickland, does not satisfy either prong. This Court
observed that “though the word ‘gurgling my have shock val ue,
it does not rise to the level required by Strickland,
particularly where trial counsel chose to use the word as a
met hod of rebutting and minim zing the State’s argunent.” Brown
al so asserted that counsel was ineffective for admtting that
Brown had “turned bad” in his closing argunment in the penalty
phase. At the evidentiary hearing, counsel testified that his
purpose in nmaking such a statenment was to be honest with the
jury about what type of person they were dealing wth. The
trial judge found that this statement was a reasonable trial
tactic on counsel’s part, that he was just being honest with the
jury, and that it was not ineffective or deficient. The Florida
Suprenme Court agreed. They noted that the comment was made
during the penalty phase, a point at which Brown had already
been found guilty of first-degree nurder. At that point,
counsel sought to | essen negative juror sentinent agai nst Brown,
and appealing to the jurors by pointing out Brown’s real life
shortcom ngs was a tactic geared toward Brown’s benefit. The
Brown Court noted that any claimthat this particul ar statenent
led the jurors to vote to recommend the death penalty is wholly
specul ati ve. Accordingly, the Brown Court rejected this

i neffectiveness claim
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In Atwater v. State, 788 So. 2d 223 (Fla. 2001), the Florida
Suprene Court held that counsel was not ineffective. Duri ng
closing argunents, Atwater’s trial counsel displayed gruesone
crime scene photographs and argued the crinme was one of nmalice.
At wat er contended that defense counsel’s actions were nore |ike
those of a prosecutor than a defense attorney. The Florida
Suprenme Court explained, it is commonly considered a good tri al
strategy for a defense counsel to nake sone hal fway concessi ons
to give the appearance of reasonableness and candor and to
thereby gain credibility. Atwater, 788 So. 2d at 230 (quoting
McNeal v. State, 409 So. 2d 528, 529 (Fla. 5th DCA 1982).

It is not ineffective for trial counsel to describe a brutal
murder as brutal. Just as trial counsel nay describe his client
as a “bad person, |lousy drug addict, stinking thief, jail bird”
as in Yarborough, or admt that the defendant had “turned bad”
and the victimwas "gurgling” in his own blood as in Brown, or
describe the crinme as one of “malice” as in Atwater, trial
counsel may describe a brutal murder as “brutal” w thout being
i neffective. Here, as in Yarborough and Atwater, defense

counsel was attenpting to maintain credibility with the jury by

bei ng candi d.
Col | ateral counsel argues that trial counsel “could have
articulated his defense” w thout making these coments. | B at

30. While true, this is a non sequitur. Trial counsel had only
two options regarding the “bad” evidence - one was it ignore it

and the other was to acknowl edge it. Collateral counsel does
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not even attenpt to articulate a theory that ignoring it would
have been the better option. There is no deficient performnce.

Nor is there any prejudice. The jury would have concl uded
that the nurder was brutal w thout defense counsel telling them
so. The victim was beaten with a beer bottle, raped, had her
head beaten agai nst a wooden fl oor and then was stabbed several
times with an oyster knife. Moreover, the prosecutor explicitly
told the jury “don’t convict the defendant because he’s a bad
person” (T. VII 1365, 1378). The prosecutor did not use the
defendant’s character as a basis for a conviction. The trial

court properly denied this claimof ineffectiveness.
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Ni xon i ssue

Pr eservati on

For the first tinme on appeal, collateral counsel attenpts to
nmorph this claiminto a Ni xon issue. |IB at 29-30. This issue
is not properly before this Court. Giffin v. State, 866 So.2d
1, 11, n.5 (Fla. 2003)(finding issue not properly before the
Court where the defendant raised for the first time on appeal a
new ground for his judicial bias claimthat was not presented to
the trial court in his postconviction notion); Doyle v. State,
526 So.2d 909, 911 (Fla. 1988)(finding a postconviction claim
t hat was not presented to the trial court in the postconviction
motion but was raised for the first tinme on appeal was
procedurally barred). No claimregarding i neffective assi stance
of counsel for conceding to any crime was raised in either the
original or anmended postconviction nmotion. (PC | 140-141, 11
235). Ni xon was not cited in either notion. (PC 1 140-141, |
235). The State’s answer to the postconviction notion did not
address any such claim (PC 1 156, 188, Il 273). Ni xon was not
di scussed during the Huff hearing. (PC Il 300-335). The trial
court did not grant an evidentiary hearing on any such claim
The claim was not explored at the evidentiary hearing. The
def endant was not asked if he agreed to the strategy at the
evidentiary hearing. The trial court did not rule on any Ni xon
claim (PC IV 577-580). In short, the Ni xon claim was not
litigated in the trial court. Zack may not raise a Ni xon claim
for the first time on appeal. Stewart v. Crosby, SC02-2716 (Fl a.
May 13, 2004) (Pariente, J., concurring)(explaining that a claim
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of ineffectiveness for concedi ng requires an evidentiary hearing
to determine if the defendant consented to the concessi on and
therefore nmust be raised in the trial court in a 3.850 notion

not in a habeas petition).

Evi denti ary heari ng

The Ni xon cl ai mwas not explored at the evidentiary hearing.
No testinmony regarding concessions was adduced at the
evidentiary hearing. PD Killam testified at the evidentiary
hearing that he admtted the collateral crinme murder and that he
was sure that he infornmed Zack that he was going to admt that
he killed Rosillo. (EH 58, 61). VWhil e Zack testified at the
evidentiary hearing, he did not testifying regardi ng whet her he
consented to any concessions involving either the charged crine

or the uncharged Wl lians rule nmurder.

Merits

In Nixon v. Singletary, 758 So.2d 618 (Fla. 2000) (N xon I1),
this Court remanded for an evidentiary hearing. Ni xon cl ai nmed
that his counsel was per se ineffective for conceding his guilt
to first degree murder in closing of the guilt phase. Duri ng
closing, Nixon’s trial counsel said:

I think that what you will decide is that the State of

Fl orida, M. Hankinson and M. CGuarisco, through them has

proved its case agai nst Joe Elton Nixon. | think you wll

find that the State has proved beyond a reasonabl e doubt

each and every el enent of the crinmes charged, first-degree
prenedi tated nmurder, kidnapping, robbery, and arson.
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Ni xon, 758 So.2d at 620. The Nixon |11 Court concluded that
Cronic, ' not Strickland, *® applied because a concession to the
charged crinme fails to subject the prosecution’s case to
meani ngf ul adversarial testing. Nixon, 758 So.2d at 621-623.
The Nixon Il Court reasoned that counsel’s concession to the
charged crine operated as the “functional equivalent of a guilty
pl ea.” Ni xon, 758 So.2d at 624. The Nixon Il Court observed
that the dispositive question was whether N xon had given his
consent to the trial strategy of conceding guilt. N xon, 758
So.2d at 624. The Nixon Il Court concluded that “Nixon’s claim
must prevail at the evidentiary hearing below if the testinony
establishes that there was not an affirmative, explicit
acceptance by N xon of counsel’s strategy” and “[s]ilent
acqui escence is not enough.” N xon, 758 So. 2d at 624. The
Ni xon Il Court stated:
We hold that if a trial judge ever suspects that a sim | ar
strategy is being attenpted by counsel for the defense,
the judge should stop the proceedings and question the
def endant on the record as to whether or not he or she
consents to counsel’s strategy. This will ensure that the
defendant has in fact intelligently and voluntarily
consented to counsel’s strategy of conceding guilt.
Ni xon, 758 So. 2d at 625 (citations omtted). The trial court
had originally denied the claimw thout an evidentiary heari ng.

This Court reversed the summry denial and ordered an

evidentiary hearing be held. Nixon, 758 So. 2d at 625.%

1 United States v. Cronic, 466 U. S. 648 (1984).

1 Strickland v. Washington, 466 U. S. 668 (1984).

7 The claimoriginated in the direct appeal. This Court

attenpted to develop the record by relinquishing jurisdiction
during the direct appeal. However, when that could not be done
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In Nixon v. State, 857 So.2d 172 (Fla. 2003) (Nixon II1),
cert. granted, Florida v. Nixon, 124 S.Ct. 1509 (U S. March 1,
2004) (No 03-931), this court reversed the trial court’s deni al
of postconviction relief and remanded for a newtrial. At the
evidentiary hearing held to follow the mandate of Ni xon 11,
Ni xon”s trial counsel testified that N xon did nothing when
asked his opinion regarding this trial strategy. Ni xon provided
nei ther verbal nor nonverbal indication that he did or did not
wi sh to pursue counsel’s strategy of conceding guilt. Ni xon did
not testify at the evidentiary hearing. The trial court found,
based on the history of interaction between N xon and his tri al
counsel where counsel would inform Ni xon of something and Ni xon
would remain silent, that N xon had approved of counsel’s
strategy. However, the Nixon Il Court disagreed with the tri al
court’s conclusion, reasoning that the evidentiary hearing
testimony, at nost, denopnstrated silent acqui escence by Ni xon to
his counsel’s strategy. The Nixon Ill Court found there was no
conpet ent, substanti al evidence establishing that Ni xon
affirmatively and explicitly agreed to counsel’s strategy. The
United States Suprenme Court has granted certiorari review of
Ni xon 111.

However, this court has repeatedly held that trial counsel may
concede to lesser included offenses w thout obtaining the
def endant’ s consent. Atwater v. State, 788 So.2d 223, 229 (Fla.

2001) (holding, in a capital case, that it is not per se

due to attorney/client privilege, this Court declined to rule on
the claimin the direct appeal wi thout prejudice to raise the
claimcollaterally where the privilege woul d be wai ved.
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i neffectiveness to concede to second degree nmurder in closing);
St ate V. WIIliams, 797 So. 2d 1235, 1240 (FI a.
2001) (di stingui shing situation where counsel in effect told the
jury, "If you believe ny client's version of events, then you
must find him not guilty; if you do not believe him then he
still is not guilty of first-degree nurder, but only of a
| esser-included offense” from Ni xon where counsel conceded his
client’s guilt to the charged crime); Giffin v. State, 866
So.2d 1, 6 (Fla. 2003)(finding trial counsel’s concession of
guilt to the lesser offenses was proper trial strategy and
observing that sonmetines a concession of guilt to sone of the
prosecutor’s clainms is good trial strategy and within defense
counsel’s discretion in order to gain credibility); Reed v.
State, 29 Fla.L. Wekly S156, 2004 W. 792837, *15 (Fla. April 15,
2004) (rejecting an ineffective assistance of counsel claimfor
conceding guilt to the lesser included offense of theft in a
capital case where “by all appearances at trial, the sane person
commtted all three crinmes of robbery, rape, and nurder” where
trial counsel's testinony at the evidentiary hearing that he was
trying to convince the jury that although Reed may have done
sonething, it was not preneditated nmurder supported the trial
court’s ruling that a concession to a |lesser included offense
is a tactical decision appropriately made by trial counsel.).
Conceding to second degree nurder when the charge is first
degree and the jury convicts of first degree nurder is not the
functional equivalent of a guilty plea. O nore precisely, the

jury has rejected the “involuntary plea” of second degree
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mur der . The jury’s verdict of first degree nmurder in that
situationis the result of adversarial testing at trial, not the

guilty plea to second degree nurder, whether voluntary or not.®

In Harvey v. State, 28 Fla. L. Wekly S513 (Fla. July 3, 2003),
this Court found that, while counsel argued for second degree
murder, his concession to the underlying facts amunted to a
concessi on of preneditated nmurder. |In opening, defense counsel
admtted that Harvey was guilty of “nurder” and acknow edged
t hat Harvey and hi s coperpetrator discussed killing the victims.
The Harvey Court found that by admtting this discussion about
the murder, trial counsel, in effect, conceded preneditation and
therefore, conceded first degree nurder. The Harvey Court
concluded that this concession was the functional equival ent of
aguilty plea whichrequires the “affirmative, explicit” consent

||,19

of the defendant. Rel yi ng on Ni xon the Harvey Court

concluded defense counsel was ineffective. The evidentiary

8 Even if the jury convicts the defendant of second degree
mur der when counsel concedes to second degree in a first degree
murder case, the jury’'s verdict is not the result of trial
counsel’s concession. In such a case, the prosecutor is going
to di spute the concession either directly or by inplication when
he argues for a first degree nurder conviction. Normally, in a
true plea, the State is silent and does not dispute the degree
of the crinme. In this situation, the prosecutor is taking an
adversarial position to the concession and the jury had to
decide facts that were disputed by the parties which is the
hal | mark of adversarial testing. Such a verdict is not the
result of a guilty plea, it is aresult of a true trial

19 The Harvey Court states that “[w]e are aware that Ni xon
did not involve a confession.” This is not accurate. Ni xon did

i nvol ve a confession. Nixon confessed in detail on tape to the
| ocal Sheriff.
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hearing testinony established, at best, that Harvey’'s counse
had obtained his consent to concede but only to second degree
murder, not first degree. Furt hernore, the Harvey Court al so
found that an adm ssion that the nurder occurred during the
robbery was a concession to felony nurder as well.

First, this Court should recede fromHarvey. Harvey ignores
the difference between the concepts of weight and sufficiency.
When an attorney acknow edges the facts of the crine but argues
for a conviction for a lesser crime, he is NOT conceding to the
greater crine. Rather, he is acknow edgi ng the sufficiency of
evidence of the greater crinme, not its weight. Counsel is
telling the jury that, while they could vote for the greater
crime, they should not. The fact that evidence is legally
sufficient does not conpel a particular result. He is arguing
t he wei ght of the evidence supports the lesser crime. This is
not the functional equivalent of a guilty plea to the greater
crime; rather, it is the functional equivalent of not making a
nmotion for judgnent of acquittal to the greater crime. Just as
an attorney nmay decline to mke a notion for judgnent of
acquittal, an attorney can adnmt the underlying facts but argue,
even given those facts, that the greater wei ght of the evidence
supports a verdict for the lesser crime. This is not conceding
to the greater crine.

Second, unli ke Harvey, counsel did not concede to the facts
underlying the charged crines. He disputed prenmeditated nurder
in opening. Nor did he concede to felony nurder or to the facts

underlying fel ony nurder. He argued that there was no sexua
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battery. He asserted that Zack had consensual sex with the
victim Counsel did not concede to robbery or burglary or the
facts wunderlying either robbery or burglary. Counsel did
concede identity but Zack took the stand in the guilt phase and
adm tted stabbing the victim He argued for second degree or
mansl aughter in closing. Therefore, Atwater, State v. W11l i ans,
and Giffin control, not Harvey.

Def ense counsel’s statenent in opening of the guilt phase -
“yes, she’s brutally, brutally killed” - referred to the first
mur der not the nmurder Zack was on trial for in this case. (T. |
192). Referring to the uncharged murder in closing, defense
counsel stated: “He killed her” and “he brutally killed her.”
(T. VIl 1427). The references were to the WIllianms Rule
evi dence, not the instant mnurder.

In Chandler v. State, 848 So.2d 1031, 1040 (Fla. 2003), this
Court rejected an ineffective assistance of counsel clai mwhere
counsel conceded to the crinme associated with the Wllianms Rule
evi dence but did not concede to the charged crine. Chandl er was
charged with three counts of first-degree nurder for the nurders
of a woman and her two daughters. During the trial, the State
introduced WIllians Rule evidence of a rape that occurred
several weeks before the nurder. Chandler, 848 So.2d at 1039
Chandl er had not been tried or convicted of the rape at the tine
of the nmurder trial. Chandler, 848 So.2d at 1040, n.12. This
Court had previously held in the direct appeal that the rape was
sufficiently simlar to the nurders to be adni ssible as Wl Ilians

Rul e evi dence. Chandler, 848 So.2d at 1039 citing Chandler, 702
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So.2d at 192-97. Rel ying on Nixon |1, Chandler clained that
trial counsel was ineffective for conceding to the WIlianms Rule
evi dence. Chandler, 848 So.2d at 1038 & n.11. This Court
observed that the jury would inevitably hear the WIllians Rule
evi dence, despite any tactical decision Chandler's trial counsel
coul d make and that the evidence was |likely to do some damage to
Chandl er’s case because of its simlarity to the nurder.
Chandl er, 848 So.2d at 1039-1040. This Court explained that
trial counsel decided the best way to address the Wllianms Rule
evidence was not to challenge it vigorously; rather, trial
counsel conceded the rape and then drew di stinctions between the
rape and the nurders, in an attenpt to show that even if the
State could prove the alleged rape, the evidence on the nurders
was weak. At the evidentiary hearing, Chandl er asserted that he
had not agreed to this strategy but counsel testified that he
had expl ained the strategy to Chandl er and Chandl er had agreed
toit. Chandler, 848 So.2d at 1040, n.11. The trial court found
counsel s testimony nore credi ble than Chandler’s and this Court
accepted the trial court's finding of fact on the credibility
i ssue. This Court held there was no Ni xon violation because
Chandl er agreed to the strategy. The Chandler Court seens to
have applied Strickland rather than Cronic to this claim
Chandl er, 848 So.2d at 1041.°° The Court observed that tria

counsel's strategy may have seened questionable at first blush

20 Col | ateral counsel in Chandler acknow edged on appeal
t hat Ni xon was not directly on point but conpared a concession
to WIllianms rule evidence to a concession to the charged crine.
Chandl er, 848 So.2d at 1040, n.11.
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and trial counsel's strategy m ght have rai sed doubts as to its
efficacy, but explained that all questions were renoved at the
evidentiary hearing. The Court noted that trial counsel had
witten a detailed menorandum regarding the WIlians Rule
evi dence which was introduced at the evidentiary hearing, which
showed that counsel’s choices were the result of *“painstaking
and del i berate thought”. Trial counsel had filed a notion in
limne to prevent the introduction of the WIllianms Rul e evidence
whi ch collateral counsel acknow edged was well-researched.
Trial counsel wanted to make it clear to the jury that the rape
case was a different case from the nurder case as part of his
“conprehensive strategy” for dealing with the WIlliams Rule
evidence. Trial counsel testified that he did not want the jury
to hear Chandler’s denial of the rape because it was not
credible; whereas, the rape victims testinony was highly
credible. The trial court had observed that Chandler’s deni al
of the rape “woul d have been devastating for the jury to see and
hear in the nurder trial” and this Court agreed with the tri al
court's characterization of Chandler's evidentiary hearing
testinmony. This Court found that counsel was not ineffective in
conceding to the rape. Chandler, 848 So.2d at 1043.

Strickl and, not Cronic, shoul d govern concessi ons of uncharged
crimes or stipulations of evidence. Nixon should not be applied
to concessions to WIllianms Rule evidence. The basis for Ni xon
is that a concession to the charged crinme is the functional
equi valent of a guilty plea and that there is no neaningful

adversarial testing when there is a concession. Nei t her of
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these rationales apply to a concession to WIllians Rule
evi dence. Even if a concession to the WIlianms Rule charge
coul d be viewed as the functional equivalent of a guilty pleato
the WIlliams rule charge, it certainly is not functional
equi valent of a guilty plea to the charged crine.? Moreover,
when defense counsel disputes the charged crine, there is
meani ngf ul adversarial testing of the charged crinme regardl ess
of any concession to the uncharged crine. Here, as in
Chandl er, trial counsel conceded to the facts associated with
the WIllians Rule evidence, not to the charged crinme. Here, as
in Chandler, trial counsel had filed a motion in limne to
prevent the introduction of the WIlianms Rul e evidence. Her e,
as in Chandler, the jury would inevitably hear the WIllianms Rul e
evi dence, despite any tactical decision by trial counsel and
that the evidence was |likely to do sone damage to the defendant
case because of its simlarity to the charged nurder. Here, as

in Chandler, trial counsel nade it clear to the jury that the

2L Actually, a concession to the WIllians Rule charge
cannot be viewed as the functional equivalent of a guilty plea

even of the WIllians Rule charge. |If the WIllians Rule charge
is tried later, the State could not introduce the |awer’s
concession as evidence in the Wllianms Rule trial. As the jury

is instructed in every jury trial, the attorney’s argunents or
concessi ons are not evidence. The attorney could concede to the
WIlliams Rule evidence in the first trial on the different
charge and then the attorney trying the Wlliam Rule case could
di spute the charge in the second trial of WIllianms Rul e charge.
The prosecutor certainly could not estop the defendant fromthis
conduct or introduce into evidence the earlier concession during
the first trial. The jury in the WIlliams Rule trial would
never hear about the concession. This concession has the sane
| egal effect as a concession by counsel that his client is
guilty during a cocktail party - absolutely none. So, it is not
at all analogous to a guilty plea.
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Okal oosa nmurder case was a different case from the charged
murder case. Here, as in Chandler, trial counsel conceded to
the facts of the WIllians Rule evidence and then drew
di stinctions between the WIllians Rule crine and the charged
mur der . Most inportantly, here as in Chandler, trial counse

testified that Zack consented to the concession to the uncharged
crime. (EH 58, 61). Furthernore, Zack, unlike Chandl er, did not
di spute that counsel discussed the concession. Zack did not
testify at the evidentiary hearing regarding the concession

Here, however, unli ke Chandl er, who was cross-exam ned regardi ng
the WIliams Rule evidence and asserted his Fifth Amendnent
ri ghts against self-incrimnationin front of the jury, Zack was
not cross-exani ned regarding the WIllianms rule evidence. There
was no danage done to Zack’'s credibility due to counse

concession of the Wllianms Rule evidence. Thus, the ineffective
assi stance of counsel <claim for conceding to the facts

underlying the Wlliams rule evidence should be denied.
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| SSUE |V
DI D THE TRI AL COURT ERR I N SUMMARI LY DENYI NG TWO
CLAI MS AS PROCEDURALLY BARRED AND PROHI Bl TED BY
THE LAW OF THE CASE DOCTRI NE? ( Rest at ed)

Zack asserts that the trial court erred in summarily denying
two clains. The first claim was procedurally barred and the
second claimwas already litigated on direct appeal. The trial
court properly denied an evidentiary hearing regarding the
mental retardation claim As the trial court found based on the
expert testinony at trial, Zack is not nentally retarded. The
trial record conclusively rebuts this claim and therefore, no
evidentiary hearing was required. The trial court properly

sunmarily denied the two cl ai ns.

SUA SPONTE FRYE HEARI NG

Zack asserts that the trial court commtted fundanental error
by not sua sponte conducting a Frye hearing prior to admtting
the DNA evidence. This claimis procedurally barred because it
could have and should have been raised in the direct appeal.
Moreover, it is meritless because no Frye hearing was required.
DNA evi dence was generally accepted as a matter of |aw by the
time of this trial. Thus, the trial court did not err by not

conducting a Frye hearing sua sponte.

The trial court’s ruling

Def endant claims that the Court's failure to sua sponte
conduct a Frye hearing regarding the DNA evidence in the
case at hand prejudiced him A defendant's claimof tri al
court error may not, in general, be raised in a 3.850
noti on, but should be rai sed on appeal. See Washi ngton v.
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State, 835 So.2d 1083 (Fla. 2002); Bruno v. State, 807
So.2s 55 (Fla. 2001). Def endant's claim of Trial Court
error in the case at hand is procedurally barred, because
it could have and should have been raised on direct
appeal .

Assum ng arguendo, however, that Defendant's second
claim is properly brought in his 3.850 Mtion, it is
wi thout merit. As a matter of |aw, when Defendant's case
was tried in 1997, and when it was | ater heard on appeal,
both RFLP and PCR nethods of DNA testing were already
generally accepted as reliable by +the scientific

community, rather than a "new or novel" scientific
principle or procedure. Only novel scientific evidence
woul d have necessitated a Frye hearing. See State .

Sercey, 825 So.2d 959 (Fla. 1st DCA 2002). RFLP and PCR
DNA net hods are adm ssible as a matter of law in Florida.
See Hayes v. State, 660 So.2d 257 (Fla. 1995); LeMour v.
State, 802 So.2d 402 (Fla. 3rd DCA 2001). Accordingly,
the Court finds that it had no duty or obligation to sua
sponte hold a Frye hearing on the DNA evi dence in the case
at hand. The Court's decision to not sua sponte conduct
a Frye hearing was not error, fundanental or otherw se.

The Court further finds that Defendant and his
Col | ateral Counsel failed to present or argue that there
were any flaws or errors in the DNA testing procedure ro
results fromeither the Okal oosa or Escanbi a County cases.
Def endant had an opportunity to make any such show ng at
his limted Evidentiary Hearing or in his witten cl osing
argunent, but he failed to do so. Because Defendant did
not present expert testinony indicating that there were
any errors of flaws in the DNA testing in his case, he has
failed to show how he was prejudiced by the Court's
purposed "failure”" to hold a Frye hearing on the DNA
evi dence. The Court notes that the non-DNA evidence
agai nst Defendant in this case was overwhel m ng. Even
wi t hout the DNA evidence and testinony, the State's case
i ncluded confessions to the killings nade by Defendant,
Defendant's latent fingerprints found inside Victim
Smth's vehicle and on itenms stolen from her hone,
eyewitness identification of Defendant by w tnesses
pl aci ng Defendant with Victim Smth directly prior to her
murder and eyewi tness and video evidence of Defendant
attenpting to sell the itenms stolen from the Victim
Smth's hone.

(PC |V 573-574).

Pr ocedural bar

This issue is procedurally barred. The trial court's failure

to hold a Frye hearing is a direct appeal issue. Clains that
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shoul d have been raised on direct appeal are not cognizable in

postconviction litigation.

Merits

As the trial court found, no Frye hearing was required because
DNA was not new or novel by the time of this trial. At sonme
poi nt, a “new’ science beconmes standard and t herefore, no | onger
needs to be Frye tested. State v. Sercey, 825 So.2d 959, 980
(Fla. 1st DCA 2002) (explaining that the Frye standard applies
only to new or novel scientific principles or procedures, not to
standard scientific procedures which are generally accepted in
the scientific comunity). Any request for a Frye hearing could
have been denied by the trial court w thout any hearing. Both
types of DNA tests conducted in this case were wi dely accepted
by the tinme of this trial. The trial court could have made a
finding that both nethods were wi dely accepted nerely by citing

a few cases without conducting any hearing.?® There can be

22 peopl e v. Venegas, 954 P.2d 525 (Cal. 1998) (hol di ng that
trial court could properly rely on appellate decisions to
establish general scientific acceptance of the restriction
fragnment | ength pol ynorphi sm (RFLP) nmet hodol ogy and that RFLP
anal ysis was generally accepted in the scientific community by
1992); People v. Hill 89 Cal.App.4th 48, 56 (Cal. App. Ct.
2001) (noting that both the RFLP and PCR nethodol ogi es have
acqui red general acceptance in the scientific community); Turner
v. State, 746 So.2d 355, 362 (Ala. 1998)(explaining that in
future cases, judicial notice could be taken of the reliability
of the PCR testing nmethod); United States v. Beasley, 102 F. 3d
1440, 1448 (8" Cir. 1996)(stating: “we believe that the
reliability of the PCR method of DNA analysis is sufficiently
wel |l established to permt the courts of this circuit to take
judicial notice of it in future cases”); People v. Lee, 537
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fundanental error when a trial court fails to nake a factual
findi ng of general acceptance that appell ate courts have made as
a matter of |aw. Thus, the trial court properly summarily

denied this claim

PROPORTI ONALI TY AND MENTAL RETARDATI ON

Zack asserts that his death sentence is not proportionate.
Zack al so asserts that his “nmental inpairnent”, which “fall into
the same category” as nental retardation, prohibits his
execution under Atkins v. Virginia, 536 U S. 304 (2002). Atkins
is limted to nental retardation. Atkins clains may not be
prem sed on chil dhood abuse, depression, addiction, PSTD, fetal
al cohol syndrone, enotional age or nental inpairnments. Zack is
not nmentally retarded and therefore, Atkins does not apply. As
the trial court found based on the expert testinmony at trial,
Zack is not nmentally retarded. The trial record conclusively
rebuts this claim and therefore, no evidentiary hearing was

required.

N. W2d 233, 257 (Mch. App 1995)(holding that trial courts in
M chigan may take judicial notice of the reliability of DNA
testing using the PCR method); State v. Butterfield, 27 P.3d
1133, 1141-1143 (Utah 2001) (taking judicial notice of PCR DNA
testing relying on the treatise National Research Council, The
Eval uation of Forensic DNA Evidence (1996); State v. Gore, 21
P.3d 262, 273 (Wash. 2001)(concluding that pre-trial hearings
are not necessary with PCR); State v. Bible, 858 P.2d 1152, 1193
(Ariz. 1993)(permtting judicial notice of DNA theory and RFLP
met hod and stating that fromthis point forward, Arizona trial
courts no longer need to hold Frye hearings regarding the
general acceptance of DNA); Fugate v. Commonweal th, 993 S. W 2d
931, 937 (Ky.1999)(holding that the reliability of the RFLP and
the PCR nethods has been sufficiently established as to no
| onger require a hearing).
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The trial court’s ruling

The trial court rul ed:

Def endant cl ains that he is borderline nentally retarded
and that Atkins v. Virginia, 536 US. 304 (2002),
prohi bits his execution. Defendant clains that the death
penalty is a “disproportionate” sentence in his case.

First, the law of the case prohibits the Court from
relitigating the proportionality of the death penalty in
Def endant’s case. When an issue is |itigated and deci ded
on the nmerits, and thereafter raised again in a separate
notion, the issue fails on an application of the |aw of
t he case and on res judicata grounds as well. See Isomuv.
State, 800 So.2d 292 (Fla. 39 DCA 2001). Furt her nore
even a per curiam decision, wthout an opinion,
establishes a | aw of the case doctrine on the sanme issues
and facts which are raised, or were raised, or which could

have been raised on appeal. See Isom supra; Canty v.
State, 715 So.2d 1033 (Fla. 1st DCA 1998). In Defendant’s
case, t he Fl ori da Supr ene Cour t revi ewed t he

proportionality of the death penalty in the case at hand
despite this not being a specific ground rai sed on appeal,
and held adversely to Defendant. Specifically, that
“[a]fter consideration of these factors”, which included
Def endant’s purported brain damage/ dysfunction, “we find
this case to be in line with other cases in which we have
affirmed the death penalty.” See Zack, 753 So.2d at 26.
The evidence regarding Defendant’s nental status was
t horoughly and fully presented to the Court and the jury
at trial and was exhaustively reviewed by the Florida

Suprenme Court on appeal. Def endant may not attenpt a
“second appeal” via a 3.850/8.851 [sic] motion regarding
this issue. A claim which was raised and decided

adversely to a defendant on direct appeal is procedurally
barred frombeing further litigated. See Shere v. State,
742 So.2d 215 (Fla. 1999).

Def endant’ s Ei ght h Anmendnment ar gunment i s not persuasi ve.
There is nothing in the expert testinony presented at
trial which absolutely supports Defendant’s claimthat he
is mentally retarded and not subject to execution. A
review of the expert trial testimony on his issue shows
t hat not one expert found Defendant’s |.Q to be near the
statutory figure, 70, which would be required to establish
mental retardation.?® Because Defendant is not nentally
retarded as defined by Fla.Stat. 921.137, he is not
entitled to the Eighth Amendnent protections afforded
mentally retarded persons who may face the Death Penalty.

23 See Trial transcript (with the testinony of
expert W t nesses regar di ng Def endant’ s
1.Q), in appellate file.
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(PC 1V 576-577) (footnotes included but renunbered).

Law of the case

Zack asserted that the death penalty is disproportionate due

to a possible brain dysfunction in his pleadings bel ow Thi s
claim is barred by the law of the case doctrine. The
proportionality of a death sentence was litigated on direct

appeal adversely to Zack. The Florida Supreme Court reviewed
the proportionality of the penalty and held “[a]fter
consideration of these factors and the circunstances of this
case, we find this case to be inline with other cases in which
we have affirmed the death penalty.” Zack, 753 So.2d at 26.
Post-conviction litigation is not a second appeal. The evi dence
regardi ng Zack’s nental mtigation was fully presented to the
jury, judge and Florida Suprenme Court and should not be

relitigated in post-conviction.

Merits

Zack also asserts that his “nmental inpairment” which “fall
into the sanme category” as nental retardation prohibit his
execution under Atkins v. Virginia, 536 U S. 304 (2002) (hol di ng
t hat executions of nentally retarded crimnals were "cruel and
unusual puni shnments” prohi bited by Ei ghth Amendnment). Atkins is
limted to nmentally retardation. Atkins clainms my not be
prem sed on chil dhood abuse, depression, addiction, PSTD, fetal
al cohol syndrone, enotional age or nental inpairnments. Zack is

not nmentally retarded and therefore, Atkins does not apply.
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Zack does not neet the statutory definition of mentally
retarded. Zack’s I Q was established that the penalty phase as
92 or 86. Dr. Larson, who was called by the defense, testified
at the penalty phase that Zack’s IQwas a full scale of 92. (T.
X. 1866-1867). According to Dr. Larson, his performnce score
was 104 and his verbal score was 84. (T. X. 1867). Dr. M ngs,
a neuropsychol ogi st, who was called by the State, testified at
the penalty phase that Zack had a full scale 1.Q of 86. (T. Xl
1890) .

The neuropsychol ogi cal evaluation prepared by Brett Turner,
Ph.D. for collateral counsel refers to I1Q test, performed in
1980, when Zack was el even years old, showing his full scale
l.Q of 92 (PC 11 241-256 at 245). The report also refers to a
1995 evaluation by Dr. Janes Larson show ng borderline to | ow
average intelligence. (PC 11l 246). Brett Turner, Ph.D.,
performed his owm WAIS-1Il 1.Q test in 2002 which showed a
current full scale IQof 79. (PC 11 253). He also conducted the
Shipley Institute of Living Scale test. (PC 11 249). None of
t hese score show nmental retardation. The nost relevant |1 Q score
is the 92 score because it was the one conducted prior to his
18th birthday as required by the statute. § 921.137. Fla. Stat.
(prohibiting the execution of nentally retarded defendants as
determ ned prior to age 18). The 92 score shows a basically
normal 1Q Zack is not nentally retarded. Stallworth v. State,
2003 Ala. Crim App. LEXIS 21 (Ala. CrimApp. 2003)(rejecting an
Atkins claimwhere the record established that the defendant's

| Q was 78 and explaining that, in nost states, the defendant

-69-



must have an |.Q of 70 or below to nmeet the various statutory
definitions of nentally retarded); Cf. Bottoson v. Mwore, 833
So. 2d 693, 695 (Fla. 2002)(rejecting a nental retardation claim
and finding Atkins inapplicable, after an evidentiary hearing on
the issue of nental retardation, because the evidence did not
support the claim, cert. denied, 537 U.S. 1070 (2002); Watts v.

State, 593 So.2d 198, 204 (Fla.1992)(stating that even if the
def endant’ s prem se was correct that it was cruel and unusual to
execute nentally retarded persons, he would not be entitled to
its benefits because two out of three nental health experts
found that he was not nentally retarded and the defense
psychol ogi st found himto be only mldly retarded); Carter v.

State, 576 So.2d 1291, 1294 (Fl a.1989)(stating that the evi dence
that the defendant was nentally retarded was "so mniml as to
render the [Penry v. Lynaugh, 492 U.S. 302, 109 S.Ct. 2934, 106
L. Ed. 2d 256 (1989),] issue irrelevant”). Zack's Atkins claimis
conclusively rebutted by the trial transcript. As the tria

court noted, “a review of the expert trial testinmony on this
i ssue shows that not one expert found Defendant's 1.Q to be
near the statutory figure, 70, which would be required to
establish nmental retardation” and “because Defendant is not
mentally retarded as defined by Fla.Stat. 921.137, he is not
entitled to the Eighth Amendment protections afforded nmentally
retarded persons.” The trial court correctly denied this claim
wi thout an evidentiary hearing because it 1is conclusively

rebutted by the trial court record.
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| SSUE V
DID THE TRI AL COURT ERR BY RULI NG THAT RI NG V.
ARI ZONA, 536 U.S. 584 (2002) IS NOT RETROACTI VE?
(Rest at ed)
Zack asserts that the trial court erred by ruling Ring v.
Ari zona, 536 U. S. 584 (2002) was not retroactive. Ring is not
retroactive. Jury findings do not seriously increase accuracy

and therefore, Ring should not be applied retroactively. Thus,

the trial court properly denied this claim

The trial court’s ruling

Defendant <clains that Florida's Death Penalty is
unconstitutional pursuant to Ring, supra. Simlar
argunents have been raised by defendants in other Death
Penalty litigation and such claims have been deni ed by the
Fl ori da Supreme Court. Specifically, the Florida Suprene
Court has held that Florida' s capital sentencing schene
and Death Penalty are constitutional. See Bottoson v.
Moore, 833 So.2d 693 (Fla. 2002), cert. denied, 123 S.Ct.
662 (2002); King v. Moore, 831 So.2d 143 (Fla. 2002),
cert. denied, 123 S.Ct. 657 (2002); Pace v. Crosby, 28
Fla. L. Weekly S145 (Fla. May 22, 2003). Further, Ring is
not retroactive. See Colwell v. State, 59 P.3d 463 (Nev.
2002) (holding Ring is not retroactive); State v. Towery,
64 P.3d 828 (Ariz. 2003)(holding Ring is not retroactive);
Figarola . St at e, 841 So.2d 576 (Fla. 4t h  DCA
2003) (hol ding that Apprendi v. New Jersey, 530 U.S. 466
(2000), upon which Ring is based, is not retroactive);
Hughes v. State, 826 So.2d 1070 (Fla. 1st DCA 2002)
(hol di ng that Apprendi v. New Jersey, 530 U.S. 466 (2000),
upon which Ring is based, is not retroactive). Finally,
the statutory aggravators relied upon by the Court when
i nposing the Death Penalty in the case at hand include
that the nurder was conmtted "while the Defendant was
under a sentence of inprisonment or placed on conmunity
control or on probation."* This factor is significant
because even if Ring were retroactive this aggravator
al one need not be found by a jury pursuant to Ring and
Apprendi, supra. Accordingly, Defendant's challenge fails
based upon the Court's finding that statutory aggravator

24 See Sentencing Menoranduns and Sentencing Order, in

appellate file.
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Fla.Stat. 921.141(5)(a) existed. See Allen v. Crosby,
2003 Fla. LEXIS 1156 (Fla. July 10, 2003).

(PC 1V 580-581) (footnotes included but renunbered).

The retroactivity of Ring
Substantive changes in the law are retroactive. Bousley v.
United States, 523 U.S. 614 (1998).%° New rules of crimna

procedure, however, generally are not applied retroactively.

25 Florida wuses the old constitutional test for
retroactivity rather that the new Teague test. Teague v. Lane,
489 U. S. 288, 299-310 (1989); Wtt v. State, 387 So.2d 922 (Fl a.
1980) . Florida courts should also adopt the Teague test for
retroactivity. Wtt raises serious due process concerns. One of
the prongs of Wtt is that the new rule is constitutional in
nature, inplying that changes in the interpretation of a statute
are automatically not retroactive, but it is changes in the
meani ng of the statute that raise actual innocence problens.
Bousley v. United States, 523 U.S. 614 (1998) (noti ng that Teague
applies to procedural rules, not when courts decide the neaning
of a crimnal statute and explaining that decisions involving a
substantive federal crimnal statute which hold that the statute
does not reach certain conduct “necessarily carry a significant
risk that a defendant stands convicted of an act that the | aw
does not make crimnal” citing Davis v. United States, 417 U S.
333 (1974)). Any state with a retroactivity test which | acks a
substanti ve/ procedural distinction runs the risk of violating
due process, just as the Pennsyl vania Suprenme Court didin Fiore
v. White, 528 U. S. 23 (1999) (applying, in a habeas petition from
a state conviction, a due process insufficiency of the evidence
analysis when the elenment of the crime changed); see also
Bunkl ey v. Fl ori da, 538 U. S. 835 (2003)(remanding for
reconsideration of a retroactivity issue where this Court
enpl oyed the Wtt test). Despite the canard about states being
free to adopt any test of retroactivity, states w thout the
equi val ent of a substantive retroactivity test will encounter
due process problens. Fl ori da should adopt Teague to avoid
t hese concerns.
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Teague v. Lane, 489 U.S. 288, 299-310 (1989).%° Ring is a new
rule of crimnal procedure, not a new substantive rule and
t herefore, Teague applies. Ring, because it overrul ed Walton v.
Arizona, 497 U.S. 639 (1990), created a “new’ rule for Teague
pur poses. Saffle v. Parks, 494 U.S. 484, 488 (1990) (expl ai ni ng
that an explicit overruling of an earlier holding “no doubt”
creates a new rule for Teague purposes); Bulter v. MKellar, 494
U.S. 407, 412 (1990)(explaining that a new decision that
explicitly overrules an earlier holding “obviously” breaks new
ground or inposes a new obligation.) According to Teague, a new
procedural rule nmust seriously enhance accuracy to be applied
retroactively. Ring does not increase the accuracy of capita

sentencing. Accordingly, Ring is not retroactive.

Under Teague, there are two exceptions to the general rule of
non-retroactivity. The first exception, relating to substantive
rules, requires retroactive application if the new rule places
private conduct beyond the power of the State to proscribe or
addresses a substantive categorical guarantee accorded by the
Constitution, such as a rule prohibiting a certain category of
puni shnent for a class of defendants because of their status or
of fense. Saffle v. Parks, 494 U.S. 484, 494 (1990). The second
exception is “watershed” rules of crimnal procedure which (1)
greatly affect the accuracy and (2) alter understandi ng of the

bedrock procedural elements essential to the fairness of a

26 Teague was a plurality opinion, however, a majority of
the Court adopted the Teague test for retroactivity in Penry v.
Lynaugh, 492 U. S. 302 (1989)(adopting Teague and applying it in
a capital case).
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proceedi ng. Sawer v. Smth, 497 U S. 227, 242 (1990)). Bot h
Ri ng and Apprendi v. New Jersey, 530 U.S. 466 (2000), upon which
it was based, are rul es of procedure, not substantive |l aw. They
both concern who decides a fact, i.e., the jury or the judge,
which is procedural. Curtis v. United States, 294 F.3d 841, 843
(7th Cir. 2002) (hol ding Apprendi is not retroactive because it is
not a substantive change in the law, rather, it "is about
not hi ng but procedure"” - who decides a given question (judge
versus jury) and under what standard (preponderance versus
reasonabl e doubt) and explaining that Apprendi did not alter
whi ch facts have what |egal significance), cert. denied, 537
U.S. 976 (2002). Because both Ring and Apprendi are new
procedural rules, they involve only second Teague excepti on, not
the first.

Ring does not enhance the accuracy of the conviction or
involve a bedrock procedural el ement essenti al to the
fundanental fairness of a proceeding. Only those rules that
“seriously” enhance accuracy are applied retroactively. G aham
v. Collins, 506 US. 461, 478 (1993)(explaining that the
exception is limted to a small core of rules which seriously
enhance accuracy). Jury involvenent in capital sentencing does
not enhance accuracy. The Ring Court did not require jury
i nvol venent because juries were nmore rational or fair; rather,
it was required regardless of fairness. The Ring Court
expl ai ned that even if judicial factfinding were nore efficient
or fairer, the Sixth Amendnment requires juries. Ring, 536 US.

at 607 (observing that the Sixth Amendment jury trial right,
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however, does not turn on the relative rationality, fairness, or
efficiency of potential factfinders). Jury findings were
required by the Sixth Anmendnment, not any enpirical evidence
about jury accuracy. Jury sentencing does not increase
accuracy. A jury is conprised of people who have never nmde a
sent enci ng deci sion before. Furthernore, even if one views jury
sentencing as equally accurate to judicial sentencing, jury
i nvol venent does not “seriously” enhance accuracy. Judi ci al
sentencing is at | east as accurate.

While the Ring Court did not address the retroactivity of
their decision, Justice O Connor stated that Ring was not
retroactive. Ring . Ari zona, 122 S. Ct. 2428, 2449-
2450(2002) (O Connor, J., di ssenting)(noting that capita
def endants will be barred fromtaking advantage of the hol ding
on federal collateral review, citing 28 U.S.C. 8§ 2244(b)(2)(A),
2254(d) (1) and Teague). The Court has refused to apply right
to jury trial cases retroactively in a prior case. DeStefano v.
Wbods, 392 U. S. 631, 633 (1968) (holding that the right to jury
trial in state prosecutions was not retroactive and “should
receive only prospective application.”). The United States
Suprene Court recently held that an Apprendi claimis not plain
error. United States v. Cotton, 535 U.S. 625 (2002)(hol ding an
indictnent’s failure to include the quantity of drugs was an
Apprendi error but it did not seriously affect fairness,
integrity, or public reputation of judicial proceedings, and
thus did not rise to the level of plain error). |If an error is

not plain error, the error is not of sufficient magnitude to
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all ow retroactive application of such a claim in collateral
litigation. United States v. Sanders, 247 F.3d 139, 150-151 (4t"
Cir. 2001) (enphasi zing that finding sonething to be a structural
error would seemto be a necessary predicate for a newrule to
apply retroactively under Teague and because Apprendi clains
have been found to be subject to harm ess error, a necessary
corollary is that Apprendi is not retroactive), cert. denied,
535 U. S. 1032 (2001). The issue of the retroactivity of Ringis
currently pending in the United States Suprene Court. Summerlin
v. Stewart, 341 F.3d 1082 (9" Cir. 2003)(en banc), cert.
granted, sub. nom Schriro v. Sumrerlin, 124 S. C. 833 (Dec. 1,
2003) (No. 03-526). The Seventh Circuit, the Eleventh Circuit,
and four state supreme courts have held Ring is not retroactive.
Mor eover, nunmerous courts, including federal circuit courts,
state suprene courts and Florida district courts, have held t hat
Apprendi, which was the precursor to Ring, is not retroactive

ei t her.

Feder al Deci si ons
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The Eleventh Circuit has held that Ring is not retroactive.?
In Turner v. Crosby, 339 F.3d 1247, 1279-1286 (11tM Cir. 2003),
the Eleventh Circuit concluded that Ring was a new procedura
rule that did not nmet either of the two Teague exceptions. The
Turner Court determ ned that Ri ng was a new procedural rule, not
a new substantive rule, because “Ring altered only who deci des
" The Turner Court explained that Ring did not alter the
facts necessary to establish the aggravating factors or the
State’s burden to establish those factors beyond a reasonabl e
doubt . The Court reasoned that because Apprendi was a
procedural rule, it axiomatically follows that Ring is also a
procedural rule. The Turner Court concluded that Ri ng was “new’
because it expressly overruled, in part, Walton v. Arizona, 497
U.S. 639 (1990). Turner, 339 F.3d at 1284. The Eleventh Circuit
reasoned that the retroactivity analysis of Apprendi applies
equally to Ring. The Eleventh Circuit also concluded that Ring
does not warrant retroactive application under Teague because it

does not enhance accuracy or fairness. The Court noted that

pre- Ri ng sentenci ng procedure did not dimnish the |ikelihood of

27 The Eleventh Circuit also held that the Ring claimwas
procedural ly barred but specifically, “alternatively” held that
Ring was not retroactive. Turner, 339 F.3d at 1280, 1282. Both
were holdings. Alternative holdings are alternative hol dings,
not dicta. Whods v. Interstate Realty Co., 337 U S. 535, 537, 69
S.Ct. 1235, 93 L.Ed. 1524 (1949)(observing where a decision
rests on two or nore grounds, one ground can be relegated to the
category of obiter dictum. An appellate court may hold that
the i ssue procedurally barred, and alternatively, hold that the
issue is also Teague barred. Cf. Lanbrix v. Singletary, 520
U.S. 518, 525 (1997)(deciding the case on Teague grounds where
there was also a procedural bar).
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a fair sentencing hearing. Rather, Ring's new rule, at nost,
woul d shift the fact-finding duties during Turner's penalty
phase froman inpartial judge to an inpartial jury al one. The
El eventh Court explained that Ring was based on the Sixth
Amendnent right to a jury trial and not on a perceived, nuch
| ess docunented, need to enhance accuracy or fairness of the
fact-finding in a capital sentencing context. The Eleventh
Circuit relied on two state suprenme court deci sions hol di ng t hat
Ring was not retroactive as well as their own prior decision
hol di ng t hat Apprendi was not retroactive. Colwell v. State, 59
P.3d 463 (Nev. 2002); State v. Towery, 64 P.3d 828 (Ariz. 2003);
McCoy v. United States, 266 F.3d 1245, 1258 (11th Cir. 2001),
cert. denied, 536 U.S. 906 (2002). The Turner Court also relied
on United State Suprenme Court precedent finding that Apprend

was not plain error. United States v. Cotton, 535 U S. 625,
632-33 (2002) (holding the failure of an indictment to include
the quantity of drugs was an Apprendi error but it did not
seriously affect fairness, integrity, or public reputation of
judicial proceedings and thus did not rise to the I evel of plain
error).

In Lanbert v. MBride, No. 03-1015, 2004 W. 736876 (7" Cir.
Apr. 7, 2004), the Seventh Circuit held that Ring is not
retroactive. The Seventh Circuit explained that Ring
establi shed a new rul es of crimnal procedure, not a substantive
changes in the law. The Court explained that Ri ng does not fit
under either of the Teague exceptions. The Seventh Circuit

reasoned t hat because Apprendi was not retroactive, it followed
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that Ring, “an Apprendi child,” was not retroactive for the sane
reasons. Lanbert, - F.3d at -, citing Curtis v. United States,
294 F.3d 841 (7" Cir. 2002). The Seventh Circuit noted that it
was joi ning the Tenth and El eventh Circuits in holding that Ring
is not retroactive.?®

The Ninth Circuit, however, in Summerlin v. Stewart, 341 F. 3d
1082 (9" Cir. 2003)(en banc), cert. granted, sub. nom Schriro
v. Summerlin, 124 S. Ct. 833 (Dec. 1, 2003)(No. 03-526), held
that Ring was retroactive. The Ninth Circuit reasoned that Ring
is substantive and changes in substantive | aw are automatically
retroactive under Bousley v. United States, 523 U.S. 614 (1998).
Alternatively, the Ninth Circuit held that even if Ring is
procedural, it is still retroactive under Teague. The Ninth
Circuit reasoned that the second exception to Teague applied
because jury factfinding seriously enhances the accuracy of
capi tal sentencing proceedings and the right to a jury trial is

a bedrock procedural elenent.

28 The Tenth Circuit in Cannon v. Millin, 297 F.3d 989,
992-94 (10t" Cir. 2002) concluded that Ring does not apply
retroactively, but in the context of successive habeas
petitions. Successive petitions do not involve a Teague
anal ysis; rather, the statutory based test of retroactivity
di scussed in Tyler v. Cain, 533 US. 656, 669-670, (2001)
governs successive habeas petitions. Horn v. Banks, 536 U S.
266, 272 (2002)(noting that the AEDPA and Teague inquiries are
distinct). The Eleventh Circuit did not rely on Cannon for this
reason. Turner, 339 F.3d 1247, 1283, n. 30. The Tenth Circuit
has held that Ring is not retroactive in the context of an
initial petition as well al beit without doing a Teague anal ysi s.
Workman v. Mullin, 342 F.3d 1100, 1115 (10" Cir 2003)(stating
that Ring nmay not be applied retroactively to cases on
coll ateral reviewrelying on Cannon v. Miullin, 297 F.3d 989, 994
(10th Cir. 2002)).
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However, contrary to the Ninth Circuit’s reasoning, Ring is
not substantive. \Vhile Bousley did limt Teague to procedural
rules, it did so because of the danger present when courts
deci de the nmeaning of a crimnal statute. Decisions, involving
a substantive federal crimnal statute, which hold that the
statute does not reach certain conduct, “necessarily carry a
significant risk that a defendant stands convicted of an act

that the | aw does not make crimnal.” Bousley, 523 U S. at 621
citing Davis v. United States, 417 U. S. 333 (1974). Changes in
substantive | aw are applied retroactively because they raise the
possibility of Iegal innocence. When the definition of an
el ement of a crinme is changed, it raises the possibility that a
def endant has been convicted of conduct that is not crim nal
under the correct definition. Ring does not involve any
possibility of legal innocence or |egal innocence of the death
penalty. Ring did not decide the scope of a crim nal statute.
Statutory interpretation was not at issue in either Ring or
Sunmer | i n. Nor did Ring create the concept of narrowers.
Ari zona required narrowers, i.e., aggravators, by statute, prior
to Ring. The substantive |aw regardi ng aggravators in Arizona

did not change in the wake of Ring and was not at issue in

Summerlin.? The Ring Court did not substantively define any

22 The Ninth Circuit seens to inply that the neaning of a
crimnal statute was at issue because the prosecution was based
on acrimnal statute. This is true of all Arizona prosecutions
because Arizona, like many states, has abolished conmmon | aw
crinmes. State v. Cotton, 5 P.3d 918, 920-921 (Ariz. App. Ct.
2000) (expl aining that “[w]hen the Arizona Legislature revised
the crimnal code in 1978, the drafters abolished all common | aw
crimes and provided that “[n]o conduct or om ssion constitutes
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aggravator and did not exclude any capital defendant’s conduct
from the scope of any aggravator. Therefore, Ring is not
substantive and Bousl ey does not apply.

The Ninth Circuit concluded that Ring was retroactive under
a Teague analysis as well. The Summerlin mpjority gave five
reasons for its belief that juries seriously enhance the
accuracy of capital sentencing proceedi ngs conpared to judges:
(1) presentation of inadm ssible evidence to judges; (2)
truncated and informal presentation of evidence and argunent;
(3) judge’ s decision did not reflect the “the consci ence of the
community”; (4) judges’ view of the capital sentencing process
as being “routine”; and (5) the political pressure on judges
facing election. The first and second observations are non
sequi turs. They <concern alleged flaws in penalty phase
proceedi ngs, not the accuracy of judges versus juries. Juries,
i ke judges, are al so exposed to i nadm ssi bl e hearsay and victim

i npact statements during penalty phase.*® Unlike juries,

an offense unless it is an offense under this title or under
anot her statute or ordinance” citing AR S. 8§ 13-103 (1989)).
The great mpjority of prosecutions are bottoned on statutes. Cf.
United States v. Hudson & Goodwin, 11 US. (7 Cranch) 32
(1812) (prohibiting federal common |aw crimes). Under the Ninth
Circuit’s logic, nearly all prosecutions are substantive because
they are bottomed on a crimnal statute and therefore, nearly
all cases are automatically retroactive. However, it is not the
mere presence of a crimnal statute that gives rise to Bousley
concerns; rather, it is defining a crine in a manner that
excludes certain conduct from its reach that raises Bousley
concerns. Ring raises no such concerns.

30 21 U.S.C. 8§ 848(j)(providing “information relevant to
such mtigating or aggravating factors may be presented by
either the Governnment or the defendant, regardless of its
adm ssibility under the rul es governing adm ssi on of evidence at
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however, judges are trained to think about the accuracy of
hearsay. The third and fifth observations are contradictory.
Ei ther judges live in ivory towers far fromthe maddeni ng cr owd
or they respond to the community’'s desires due to the political
pressures of elections. Judges are either out of touch with the
community OR they are in touch with the community; they cannot
be both. The fourth observation is just plain silly. The Ninth
Circuit uses descriptions such as: “acclimtion” to the capital
sentenci ng process; “routine”; “habituation” brought about by
i nposi ng capital punishment under “near rote conditions” and

“just another crimnal sentence” to describe judges’ view of

capi tal sentencing. Transl ated, this nmeans that judges are
experienced in capital sentencing and juries are not.
Experience, if anything, increases accuracy. Judges have

extensive prior experience with factfinding and are legally
trained. The Ring Court, itself, explained that while judge
fact-finding may be nore efficient, the Sixth Amendnent requires
juries. The Ring Court also noted that the superiority of
judicial factfinding in capital cases was far from evident.

Ring, 536 U S. at 607. However, the Ring Court did not take the

crimnal trials, except that informati on nmay be excluded if its
probative value is substantially outweighed by the danger of
unfair prejudice, confusion of the issues, or msleading the
jury,"); 8§ 921.141(1), Fla. Stat. (2002)(providing any evidence
which the court deens to have probative value may be received,
regardl ess of its adm ssibility under the exclusionary rul es of
evi dence, provided the defendant is accorded a fair opportunity
to rebut any hearsay statenents); 8§ 921.141(7), Fla. Stat.
(2002) (providing that the prosecution may introduce, and
subsequently argue, victiminpact evidence, once it has provided
evi dence of one aggravating circunstance).
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position that jury factfinding was superior to judicial
factfinding as the Ninth Circuit did. Judges are actually nore
accurate than juries due to their experience and | egal training.
Even if judges and juries are viewed as equally accurate in
their fact-finding, jury factfinding does not seriously enhance
accuracy in capital sentencing and therefore, Ring does not neet
this prong of Teague.

The Ninth Circuit’s holding that Ring is retroactive 1is
contrary to its prior holding that Apprendi is not retroactive.
United States v. Sanchez-Cervantes, 282 F.3d 664, 667 (9" Cir.
2002) (hol ding Apprendi does not neet either prong of Teague
because it does not decrimnalize conduct and does not involve
t he accuracy of the conviction and therefore, Apprendi is not
retroactive), cert. denied, 537 U.S. 939 (2002). If juries
seriously enhance the accuracy of capital proceedings, then
juries also seriously enhance the accuracy of non-capital
proceedi ngs. Yet, the Ninth Circuit had previously held that
they do not. Most of the reasons given by the Summerlin Court
regarding the alleged increased accuracy of juries in the
capital context apply equally to juries in the non-capital
cont ext . Judges certainly view non-capital sent enci ng
proceedi ngs as routine. Furthernore, Ring was an extension of
Apprendi to capital cases. Logically, if Apprendi is not
retroactive, then neither is Ring. Inre Johnson, 334 F.3d 403,
405 n.1 (5" Cir. 2003)(declining to reach the issue of the

retroactivity of Ring but noting that “logical consistency”
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suggests that Ring is not retroactive since Ring is essentially
an application of Apprendi and Apprendi is not retroactive).

As to the Ninth Circuit’s conclusion that because the issue
i nvol ved the Sixth Amendnent right to a jury trial, the matter
i nvol ved a bedrock procedural elenment essential to fairness,
United States Suprenme Court precedent does not support the view
t hat cases involving the Sixth Amendnent right to a jury trial
are automatically bedrock. The Court has previously declined to
apply cases retroactively that involve the right to a jury
trial. DeStefano v. Whods, 392 U S. 631, 633 (1968) ( hol di ng t hat
the right to jury trial in state prosecutions was not
retroactive and “shoul d receive only prospective application.”).
Thus, the Summerlin Court’s conclusion that Ring was a bedrock
procedural elenment nmerely because it involved the Sixth

Amendnent is contrary to United States Suprene Court precedent.

St at e Deci si ons
Four state suprene courts have held that Ring is not
retroactive. In State v. Lotter, 664 N.W2d 892 (Neb. 2003),

t he Nebraska Suprene Court, using the Teague test, held that

Ring was not retroactive. In 1996, a three-judge panel
sentenced Lotter to death. Lotter contended Ring 1is
substantive, not procedural, and therefore, Teague did not

apply. The Lotter Court concluded that Ring was procedural
The Nebraska Suprene Court explained that a substantive rule is
one which determnes the neaning of a crimnal statute or

addresses the crimnal significance of certain facts; whereas,
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a procedural rule is one which determnes fact-finding
procedures to ensure a fair trial. They observed that Ring
al tered who deci des whet her any aggravati ng circunstances exi st,
thereby altering fact-finding procedures. They expl ained that
there are two exceptions to the general rule of nonretroactivity
announced in Teague. Ring did not fall within the first Teague
exception because Ring “clearly does not place any type of
primary, private individual conduct beyond the power of the
crimnal | awraking authority to proscribe.” Nor did Ring fal
within the second Teague exception because Ring could not be
vi ewed as enhancing the accuracy of the sentence. The Lotter
Court discussed the Arizona Supreme Court’s decision in State v.
Towery, 64 P.3d 828 (Ariz. 2003), and the Nevada Supreme Court’s
decision in Colwell v. State, 59 P.3d 463 (Nev. 2002), both of
whi ch had held that Ring was not retroactive. The Lotter court
found the nunerous decisions from state and federal courts
findi ng Apprendi not to be retroactive highly persuasive because
Ring was based on Apprendi. The Lotter Court also found
gui dance in the United States Suprene Court’s recent decisionin
United States v. Cotton, 535 U. S. 625 (2002), which held that an
Apprendi error is not plain error. The Nebraska Supreme Court
concluded that Ring announced a new constitutional rule of
crimnal procedure which does not fall within either of the
Teague exceptions and thus, does not apply retroactively.

In Colwell v. State, 59 P.3d 463 (Nev. 2002), cert. denied,
124 S.Ct. 462 (2003), the Nevada Suprene Court held that Ring

was not retroactive. In his state post-conviction petition
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Col well contended that his sentencing by a three-judge panel
violated his Sixth Amendnent right to a jury trial established
in Ring. The Colwell Court explained that in Ring, the United
States Supreme Court held that it was inpermssible for a
sentencing judge, sitting without a jury, to find an aggravating
circunstance necessary for inposition of the death penalty.
However, the Court declined to apply Ring retroactively on
collateral review Colwell, 59 P.3d at 469-472. The Nevada
Suprenme Court wused an expanded Teague test to determ ne
retroactivity. The Colwell Court reasoned that Ri ng does effect
t he accuracy of the sentence. The Colwell Court explained that
the United States Suprene Court, in Ring, did not determ ne that
factfinding by the jury was superior to factfinding by a judge;
rather, the United States Supreme Court stated that "the
superiority of judicial factfinding in capital cases is far from
evi dent ". The Colwell Court explained that Ring was based
sinply on the Sixth Anmendment right to a jury trial, not on
enhanced accuracy in capital sentencings, and does not throw
into doubt the accuracy of death sentences decided by
t hree-judge panels. They concluded that the |ikelihood of an
accurate sentence was not seriously dimnished sinmply because a
t hree-judge panel, rather than a jury, found the aggravating
circunstances. Colwell, 59 P.3d at 473.

In State v. Towery, 64 P.3d 828 (Ariz. 2003), the Arizona
Suprene Court also held that Ring is not retroactive. Follow ng
a Teague analysis, the Arizona Supreme Court first determ ned

that Ring was a new rule but that the new rule was procedural
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not substantive. The Towery Court reasoned that Ring did not
determ ne the meaning of a statute, nor address the crim nal
significance of certain facts, nor the underlying prohibited
conduct; rather, Ring set forth a fact-finding procedure
designed to ensure a fair trial. Ring altered who decided
whet her aggravating circunstances existed. The Towery Court
noted that the Apprendi Court itself described the issue as
procedural. Apprendi, 530 U. S. at 475, 120 S.Ct. 2348 (stating

that: “[t]he substantive basis for New Jersey's enhancenment is
thus not at issue; t he adequacy of New Jersey's procedure
is.”). Because Ring was nerely an extension of Apprendi, logic

dictates that if Apprendi announced a new procedural rule, then
so did Ring. Therefore, Ring was procedural. Nor did Ring
announce a watershed rule because it did not seriously enhance
accuracy nor alter bedrock principles necessary to fairness. It
did not seriously enhance accuracy because Ring nerely shifted
the duty froman inpartial judge to an inpartial jury. Nor is
al | owi ng an i nparti al jury to det erm ne aggravati ng
circunstances, rather than an inpartial judge, inplicit in the
concept of ordered liberty. The Towery Court found DeStefano v.
Whods, 392 U.S. 631, 88 S.Ct. 2093, 20 L.Ed.2d 1308 (1968),
which held that the right to a jury trial was not to be applied
retroactively, “particularly persuasive”.

The Georgia Supreme Court, wusing federal retroactivity
princi ples, has also held that Ri ng was not retroactive. Head v.
HIl, 587 S.E 2d 613 (Ga. 2003)(rejecting a claim that Ring

required a finding of nental retardation be made by the jury
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rather than a judge). The M ssissippi Suprenme Court has
declined to apply Ring retroactively. Stevens v. State, 867 So.
2d 219, 227 (M ss. 2003)(noting the retroactive application of
Ring is in doubt and declining to apply Ring retroactively
“until instructed otherw se by the Suprene Court.”).

One state suprenme court, however, has held that Ring is
retroactive. In State v. Whitfield, 107 S.W3d 253 (M. 2003),
the M ssouri Suprenme Court reopened a direct appeal by recalling
the mandate. The Whitfield Court held that all four steps in
the penalty phase including any factual findings related to
m tigation and any bal ancing of aggravation versus mtigation,
not just the finding of one aggravator, nust be made by the
jury. The Whitfield Court declined to adopt the federal test of
retroactivity announced in Teague. The Whitfield Court held
that Ring was retroactive under the old Linkletter/Stovall
test.3 The Whitfield Court determined that the renedy was the
inposition of a life sentence, not a remand for a new jury to
determ ne the penalty.

While state courts are free to do so, no appellate court
should recall a mandate six years after it was issued nerely
because of a subsequent devel opnment in the law. Cf. Cal deron v.
Thonpson, 523 U.S. 538 (1998) (di sapprovi ng the practice of using
nmotions to recall the mandate to reopen cases that are final
m nus “extraordi nary circunstances” such as a strong show ng of

actual innocence and finding a “grave” abuse of discretion in a

38 Linkletter v. Walker, 381 U S. 618 (1965); Stovall v.
Denno, 388 U.S. 293 (1967).
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federal appellate court granting a notion to recall the mandate
in a habeas case). However, having done so, the M ssouri
Suprene Court does not recogni ze the consequence of its actions.

Because the M ssouri Suprenme Court recalled the nmandate of the

direct appeal, the result was to render the case still pending
on direct appeal. The recalling of the mandate nmade the case
unfinal. Whitfield is now a direct appeal case. Retroactivity

in collateral reviewis not an issue in a case pendi ng on direct
revi ew. Any new rule applies to a case on direct review
regardl ess of whether the rule existed at the tinme of the trial.
Giffith v. Kentucky, 479 U S. 314, 328 (1987)(holding that a
new rule for the conduct of crimnal prosecutions is to be
applied to all cases, state or federal, pending on direct review
or not yet final). The Whitfield Court’s entire discussion of
Teague and the retroactivity of Ring is rendered dicta by the
recalling of the direct appeal mandate. There was no issue of
retroactivity in Whitfield once the mandate was recall ed.

The M ssouri Suprenme Court had previously held that Apprendi,
upon which Ring was based, was not retroactive. Wiitfield, 107
S.W3d at 267, n.13; State ex rel. Nixon v. Sprick, 59 S.W3d
515, 520 (Mo. 2001)(holding in Apprendi is not applied
retrospectively to cases on collateral review). So, according
to the M ssouri Supreme Court, Apprendi is not retroactive, but
Ring is. The Mssouri Suprenme Court provides no explanation for
t hese i ncongruous hol di ngs. Apprendi involved both the right to
a jury trial and the due process standard of proof. Ri ng

involves only the right to a jury trial, not the standard of
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proof, because nost, if not all states, including M ssouri,
determ ned the existence of aggravators at the higher, beyond a

reasonabl e doubt, standard of proof prior to Ring.*

Aggravators
were already decided at the higher standard of proof before
Apprendi or Ring. The standard of proof wing is probably the
nmore critical part of Apprendi in ternms of accuracy and that
wing is not at issue in a capital case. The “who” wi ng of
Apprendi is the only part at issue in a Ring claim So, Ring
actually is only half of Apprendi. If Apprendi 1is not
retroactive, then half of Apprendi cannot be.

The holding that all steps nust be nade by the jury is
tantamunt to a holding that the jury, not the judge, nust be
the ultimte sentencer in a capital case which is a concl usion
specifically rejected by Justice Scalia in his Ring concurrence.
Ring, 122 S.Ct. at 2445 (Scalia, J., concurring)(stating that
“today's judgment has nothing to do with jury sentencing” and
“[t]hose States that |eave the ultinmate |ife-or-death decision
to the judge may continue to do so . . .7). Contrary to the
reasoning of the Whitfield Court, there is nothing “hollow
about a defendant having his penalty determ ned by a jury in a
new penalty phase. The correct renmedy for a violation of the

Sixth Amendnment right to a jury trial is to provide the

3. In Florida, aggravators are found beyond a reasonable
doubt . Geralds v. St at e, 601 So.2d 1157, 1163 (Fl a.
1992) (stating it is axiomatic that the State is required to
establish the existence of an aggravating circunstance beyond a
reasonabl e doubt). Fl orida has always required the higher
standard of proof in the determ nation of aggravators. State v.
Di xon, 283 So.2d 1, 9 (Fla. 1973).
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defendant with a jury. A determ nation by appellate court fiat

is not the correct renedy.

Florida Courts

In Wndom v. State, 29 Fla.L.Wekly S191, 2004 WL 1057640
(Fla. May 6, 2004), three Justices of this Court decided that
Ring was not retroactive. Justice Cantero, joined by Justice
Well and Justice Bell, explained that retroactivity is a
threshold i ssue. The Wndom concurrence noted that the United
States Supreme Court has Ilong considered retroactivity a
threshol d i ssue, which nmust be considered first in determ ning
whet her a defendant seeking post-conviction relief is entitled
to the benefits of a new rule. Justice Cantero al so observed
that considering retroactivity first makes sense because, “if we
address the nerits of aclaimin a post-conviction case but then
decide that a prior case does not apply retroactively, our
di scussion of the nerits becones nmere dictum” The concurring
opi nion would adopt the federal standard for determ ning
retroactivity enunciated in Teague and reject the “now outnoded
test” announced in Wtt. Adopting Teague would result in a
uni form standard for determ ning the retroactivity which woul d
ensure consistency anong the states and between the state and
federal courts. The concurrence explained that Ring was
procedural, not substantive, because Apprendi, upon which Ring
was based, was procedural. Justice Cantero observed that the
Ring Court itself described the question before it in Ring as
"who deci des, judge or jury." Ring, 536 U S. at 605. According

-92-



to Justice Cantero, Ring did not fall within either of the two
Teague exceptions. Ring inplicated neither the accuracy nor the
fundamental fairness. The Ring Court did not even suggest that
its holding reflected concerns for the accuracy or fairness.
The Ring Court held that the Constitution granted the absol ute
right to jury factfinding regardless of its fairness or
accuracy. Relying on DeStefano v. Wods, 392 U S. 631 (1968),
in which the United States Supreme Court had held that Sixth
Amendnent right to a jury trial was not retroactive, Justice
Cantero, reasoned that “if the right to a jury trial itself does
not inplicate such fundamental rights as to apply retroactively,
| fail to see how a nere subset of that right--the right to have
a jury determne facts relevant to sentencing--can do so.”
Therefore, Ring does not apply retroactively. The concurring
opi nion al so concluded that Ring was not retroactive under the

old Wtt standard either.

Retroactivity of Apprendi
While only a few courts have addressed the retroactivity of
Ri ng, nunerous court have addressed the related issue of the
retroactivity of Apprendi. All eleven federal circuits that
have addressed the issue have held that Apprendi is not

retroactive. Several state supreme courts have held that

3% Sepulveda v. United States, 333 F.3d 55 (1t Cir.
2003) (hol ding that Apprendi is not retroactive because it does
not seriously enhance the accuracy of convictions and agreeing
with the Seventh Circuit’s observation that findings by federal
j udges, though nowrendered insufficient in certain instances by
Apprendi, are adequate to nmake reliable decisions about
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puni shnment because “[a]fter all, even in the post-Apprendi era,
findings of fact made by the sentencing judge, under a
preponderance standard, remain an inportant part of the
sentenci ng regi men” and determ ning that a decision by a judge
(on the preponderance standard) rather than a jury (on the
reasonabl e-doubt standard) is not the sort of error that
underm nes the fairness of judicial proceedings and rejecting
any reliance upon Justice O Connor’s characterization, in her
di ssent, of Apprendi as “a watershed change in constitutional

| aw’ because her concern was a practical one regarding the
“flood of petitions by convicted felons seeking to invalidate
their sentences” that the decision would cause); Coleman v.
United States, 329 F.3d 77 (2d Cir. 2003)(joining the “chorus”
and reasoning that while Apprendi was a “new’ rule of law, it
was a procedural rule, not a substantive rule and expl aining
t hat new substantive rules change the definition of a crine and
therefore create a risk that the defendant was convicted of an
act that is no longer crimnal and to mtigate such a risk, new
rul es of substantive |aw are applied retroactively but because
new procedural rules create no such risk, they are not applied
retroactively and noting that Apprendi itself said that the
substantive basis of New Jersey’s enhancenent was not at issue;
rather, it was the adequacy of its procedures and rejecting the
argunment that Apprendi was substantive because it turned a
sentencing factor into an elenent because the fact of drug
quantity was a fact in dispute before Apprendi and Apprend

merely changed who decided the fact and at what standard of
proof and observing that drug quantity was al ways an el enment in
t he sense that it was sonething that the governnent had to prove
to someone at sone standard and therefore, was not “new’ in this
sense and was not truly a new elenent), cert denied, 124 S. Ct.
840 (2003); United States v. Swinton, 333 F.3d 481 (3d Cir.
2003) (relying on the Suprenme Court’s own description of Apprendi
as procedural and hol ding Apprendi is not retroactive), cert.
denied, 124 S. Ct. 458 (2003); United States v. Sanders, 247
F.3d 139, 146-51 (4!" Cir. 2001) (expl ai ni ng that because Apprendi
is not retroactive in its effect, it may not be used as a basis
to collaterally challenge a conviction), cert. denied, 535 U S.
1032 (2001); United States v. Brown, 305 F. 3d 304 (5" Cir.
2002) (hol ding Apprendi is not retroactive because it is a new
rule of crimnal procedure, not a new substantive rule and is
not a "watershed" rule that inproved the accuracy of determ ning
the guilt or innocence of a defendant), cert. denied, 123 S. Ct.
1919 (2003); Goode v. United States, 305 F. 3d 378 (6" Cir.
2002) (hol ding Apprendi is not a watershed rule citing Neder v.
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4 Several Florida district

Apprendi is not retroactive either.?
court have held that Apprendi is not retroactive. Figarola v.
State, 841 So.2d 576 (Fla. 4t" DCA 2003) (concl udi ng t hat Apprendi
would not be retroactive under either Wtt or Teague but

certifying the question as one of great public inportance);

United States, 527 U S. 1, 15 (1999)), cert. denied, 537 U S.
1096 (2002); Curtis v. United States, 294 F.3d 841 (7t Cir.
2002) (hol di ng Apprendi is not retroactive because it is not a
substantive change in the law, rather, it “is about nothing but
procedure” and it is not fundanental because it is not even
applied on direct appeal unless preserved), cert. denied, 537
U S 976 (2002); United States v. Mss, 252 F.3d 993, 1000-1001
(8t Cir. 2001)(holding that Apprendi is not of watershed
magni t ude and t hat Teague bars petitioners fromraising Apprendi
claims on collateral review), cert. denied, 534 U S. 1097
(2002); United States v. Sanchez-Cervantes, 282 F.3d 664, 667
(9th Cir. 2002)(holding Apprendi does not neet either prong of
Teague because it does not crimnalize conduct and does not
i nvol ve the accuracy of the conviction and therefore, Apprendi
is not to be retroactively applied), cert. denied, 537 U S. 939
(2002); United States v. Mra, 293 F.3d 1213, 1219 (10tM Cir.
2002) (concl udi ng Apprendi is not a watershed decision and hence
is not retroactively applicable to initial habeas petitions),
cert. denied, 537 U S. 961 (2002); MCoy v. United States, 266
F.3d 1245, 1258 (11" Cir. 2001)(holding that the new
constitutional rule of procedure announced in Apprendi does not
apply retroactively on collateral review), cert. denied, 536
U.S. 906 (2002).

34 People v. De La Paz, 791 N.E.2d 489 (I111. 2003) (hol ding
Apprendi is not retroactive); State v. Tallard, 816 A 2d 977
(N.H. 2003)(reasoning that Apprendi is not retroactive because
it is not a watershed rule of crimnal procedure that increases
the reliability of the conviction); Wisler v. State, 36 P.3d
290 (Kan. 2001) (hol ding that Apprendi is not retroactive because
it is procedural rather than substantive and is not a watershed
rule of crimnal procedure that inplicates the fundanental
fairness of trial), cert. denied, 122 S.Ct. 1936 (2002); State
ex rel. Nixon v. Sprick, 59 S.W3d 515, 520 (Md. 2001) (hol di ng
in Apprendi is not applied retrospectively to cases on
col l ateral review.
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Hughes v. State, 826 So.2d 1070 (Fla. 1st DCA 2002) (hol di ng t hat
Apprendi did not apply retroactively to a claim being rai sed
under rule 3.800 based on a Wtt analysis), rev. granted, 837
So.2d 410 (Fla. 2003)%; Gsi v. State, 848 So.2d 1278, 1282
(Fla. 2d DCA 2003)(stating, in dicta, Apprendi does not apply
retroactively to sentences that were final prior to its
i ssuance). Ring involves only half of an Apprendi error. So, if

Apprendi does not warrant retroactive application, Ri ng cannot.

Merits

The Florida Supreme Court has repeatedly rejected Ring
challenges to Florida’s death penalty statute. Bottoson V.
Moore, 833 So. 2d 693 (Fla. 2002), cert. denied, 537 U S. 1070
(2002); Duest v. State, 855 So.2d 33 (Fla.2003), cert. deni ed,
No. 03-8841 (U.S. Apr. 19, 2004). The jury made a finding of
the felony nurder aggravator in the guilt phase by convicting
Zack of sexual battery and robbery. One of the aggravators was
found by jury in the guilt phase. Belcher v. State, 851 So.2d
678, 685 (Fla.)(concluding that aggravators of prior violent
fel ony conviction and nurder in the course a fel ony supported by
separate guilty verdict exenpt sentence from holding in Ring),
cert. denied, 124 S.Ct. 816 (2003)). Zack's death sentence does

not viol ate Ring.

% Briefing is conplete and the oral argument has been held
in Hughes. Hughes, SC02-2247. This Court issued an order to
stay the proceedi ngs pendi ng resolution of Hughes in Figarola,
SC03- 586.

-906 -



| SSUE VI

WHETHER COLLATERAL COUNSEL WAS | NEFFECTI VE?
(Rest at ed)

Appel | ate counsel argues that the case should be remanded for
a second evidentiary hearing based on ineffective assistance of
coll ateral counsel. This Court has repeatedly held that such a
claimis not cognizable. This case should not be remanded for

a second evidentiary hearing.

Merits

There is no constitutional right to effective assistance of
coll ateral counsel. King v. State, 808 So.2d 1237, 1245 (Fl a.
2002) (rejecting a claim that postconviction counsel was
i neffective because a defendant has no constitutional right to
effective collateral counsel citing Murray v. G arratano, 492
Uus 1, 109 s.Ct. 2765, 106 L.Ed.2d 1 (1989), Pennsylvania v.
Finley, 481 U. S. 551, 107 S.Ct. 1990, 95 L. Ed. 2d 539 (1987), and
Lanbrix v. State, 698 So.2d 247 (Fla.1996)); Carroll v. State,
815 So. 2d 601, 609 (Fla. 2002)(rejecting an ineffective
assi stance of post-conviction claimdue to |ack of funding for
collateral counsel as “without nerit” because clains of
i neffective assi stance of postconviction counsel do not present
a valid basis for relief citing Lanbrix v. State, 698 So. 2d
247, 248 (Fla. 1996)); Waterhouse v. State, 792 So. 2d 1176,
1193 (Fla. 2001)(holding that an ineffective assistance of
postconvi ction counsel is not a cogni zable claimciting State ex
rel. Butterworth v. Kenny, 714 So. 2d 404, 408 (Fla. 1998), and
Lanmbrix v. State, 698 So. 2d 247, 248 (Fla. 1996)). Wi | e

-97 -



Fl ori da does provide a statutory right to counsel in capital
post-conviction cases, the statute al so provides: “this chapter
does not create any right on behalf of any person, provided
counsel pursuant to any provision of this chapter, to challenge
in any form or manner the adequacy of the collateral
representation provided.” 8§ 27.7001, Fla. Stat. (2003).

Zack’s reliance on Arbelaez v. Butterworth, 738 So. 2d 326,
(Fla. 1999), and Peede v. State, 748 So. 2d 253, 256, n.5 (Fla.
1999), is m splaced. This Court’s comment in a footnote in
Peede regarding the poor quality of the initial brief in a
particul ar case does not create a constitutional right to
col |l ateral counsel. Furthernore, both cases predate King,
Carrol |, Waterhouse, supra, wherein this Court reaffirmed its
| ong- st andi ng position that there is no constitutional right to
col l ateral counsel.

Appel | ate counsel asserts that coll ateral counsel shoul d have
made supplenmental public records requests; retained an DNA
expert for collateral litigation and should not have abandoned
post-convi ction issues such as venue w thout Zack’s consent.
Appel | ate counsel fails to identify what the additional public
records woul d di scl ose. Nor does appell ate counsel provide this
Court with any explanati on of what an DNA expert woul d have been
able to establish at the evidentiary hearing. Both these clains
of ineffectiveness of collateral counsel seemto be nmere fishing
expeditions. Which issues to raise in postconviction litigation
are properly counsel’s decision, not the defendant’s. Zack’s

personal agreement to litigated certain issues and not other
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i ssues was not required. This case should not be remanded for

a second evidentiary hearing.
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CONCLUSI ON

The State respectfully requests that this Honorable Court

affirm appellant’s convictions and death sentences.
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