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OPINION
Factual Background

In 1992, aBlount County jury convicted the petitioner and co-defendant James Dellinger for
the premeditated first degree murder of Tommy Griffin. In the sentencing phase, the jury found the
aggravating circumstance that the petitioner had a previous conviction involving violence. See
T.C.A. 8 39-13-204(i)(2). Finding the aggravating circumstance outweighed any mitigating
circumstances beyond areasonabledoubt, thejury sentenced the petitioner to death. The Tennessee
Supreme Court affirmed the judgment. See State v. Dellinger, 79 SW.3d 458 (Tenn. 2002), cert.
denied, Dellinger v. Tennessee, 537 U.S. 1090, 123 S. Ct. 695 (2002).

Asset forth in our supreme court’ sopinion on direct apped , the proof at the petitioner’ strial
established the following facts surrounding the murder of Tommy Griffin:

Ontheafternoon of February 21, 1992, Dellinger, Sutton, and
Griffin spent several hours at Howie' s Hideaway Lounge (Howi€'s)
on Highway 321 in Maryville, Tennessee. The three men drank beer
and played pool until approximately 7:00 p.m., when they left the bar
inadark-blue Camaro. Witnessestestified that therewasno evidence
of hostility among the men while they were in the bar.

Around 7:00 p.m. Cynthiaand Kenneth Walker weretraveling
north on Alcoa Highway near the Hunt Road exit. They observed
three men who appeared to be fighting in a dark-colored Camaro on
the side of the road. Two of the men were standing outside of the car
attempting to forcibly remove the third man from the back seat.
Kenneth Walker used his portable radio to report the incident to the
dispatcher for Rural Metro Blount County Ambulance.

Sharon Davis, who was al so driving north on AlcoaHighway
around the same time, observed a shirtless and shoeless man
stumbling down the side of the road near the Hunt Road exit. When
Davis passed the same area about thirty or forty minutes later, she
saw two men standing outside of a dark-colored Camaro on the side
of the road. They appeared to be looking for something.

At 7:11 p.m. Sandra Hicks, a dispatcher for Blount County
911, received acomplaint about an altercation involving threemenin
adark Camaro at the intersection of AlcoaHighway and Hunt Road.
Officer Steve Brooks with the Alcoa Police Department was
dispatched to the scene. While making an unrelated traffic stop,
Officer Brooks noticed a vehicle with flashing headlights parked on
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the side of Hunt Road. The officer sent his backup, Officer Drew
Roberts, to investigate. Officer Robertsfound two men, not Dellinger
and Sutton, standing next to apickup truck. A shirtlessman sitting on
the bed of the truck identified himself as Griffin. Griffin told the
officer that his friends had put him out of a car. Griffin would not
identify his friends or tell the officer what had happened. Officer
Roberts arrested Griffin for public intoxication. Griffin was booked
at the Blount County jail a 7:40 p.m. Dellinger arrived about
forty-five minutes to an hour later to ask about Griffin's release.
Sergeant Ray Herron explained to Dellinger that department policy
required a minimum four-hour detention for public intoxication and
advised him to come back at 10:30 or 11:00 p.m.

Alvin Henry was a resident of Bluff Heights Road, where
Dellinger and Griffin both lived. At approximately 9:00 p.m., Henry
looked out of his trailer window and saw Dellinger’s white Dodge
pickup truck. Henry saw someone enter the passenger side of the
truck. The truck drove up the road and pulled into Dellinger’s
driveway. Henry then noticed fire shooting from Griffin’'s trailer
down the road. Henry’ s wife reported the fire to the 911 operator at
9:02 p.m. Arson investigator Gary Clabo concluded that the firewas
set intentionally with the use of aliquid-type accelerant and an open
flame such as a match, candle, or cigarette lighter.

Jennifer Branam, Griffin’s niece, ran to Dellinger’s trailer
when shelearned that Griffin’ strailer wasonfire. Just as Dellinger’s
wife wastelling Jennifer that Dellinger was not home, Dellinger and
Sutton walked down the hall fromtheliving room. Thetwo menwere
still wearing their jackets, and their pants were wet up to the knees.
Jennifer asked them if Griffin wasin his burning trailer, and Sutton
told her that Griffin wasin Blount County with agirl. When Jennifer
asked the men to accompany her to the trailer, Dellinger responded
that they were already in enough trouble.

After returning home, Jennifer looked out the window and
saw Dellinger removean object wrapped in asheet from histruck and
placeit into the back of hiswife' s Oldsmobile. Jennifer testified that
the object resembled ashotgun. Herman Lewis, arelative of Jennifer,
also observed Dellinger moving an object from histruck to hiswife's
car shortly after 10:00 p.m. Dellinger and Sutton then left in the
Oldsmobile.



At around 11:25 p.m. Déellinger and Sutton returned to the
Blount County jail. Dellinger paid a cash bond for Griffin. Officers
inthejail lobby overheard one of the defendantstell Griffin that they
needed to get him back to Sevier County. At 11:55 p.m. Jason
McDonad and his mother, Brenda McKeehan, heard two gunshots
fired from an area on the Little River in Blount County called the
BlueHole. The Blue Holeisapproximately five hundred yards down
the hill from McDonad' s residence.

The next morning, February 22, Jennifer Branam saw
Dellinger leave his trailer, remove the object he had placed in his
wife's car the night before, and place the object under histrailer.

Around noon on February 22, Connie Branam, Jennifer's
mother and Griffin’ ssister, informed her daughter Sandy of her intent
to go to Blount County to look for Griffin. At about 2:00 p.m.,
Connie Branam went to Jerry Sullivan’s grocery store in Townsend
asking if anyone had seen her brother. Sullivan then saw Branam
speaking with two men in awhite Dodge pickup truck in the grocery
store parking lot.

Later that afternoon, Connie Branam accompanied Dellinger
and Sutton to Howi€'s. Branam told Jamie Carr, who worked as the
afternoon bartender at Howi€'s, that she was|ooking for her brother.
Respondingto Dellinger’ squestioning, Carr repeatedly told them that
sheremembered Dellinger, Sutton, and Griffin from the night before.
When Déllinger asked if Carr remembered with whom Griffin left,
she responded that they were still at the bar when her shift ended.
Dellinger told Carr that they last saw Griffinwithashort, dark-haired,
ugly woman. When Carr’ s shift ended at 5:00 p.m. on February 22,
Branam, Dellinger, and Sutton were still drinking beer in the bar.

Terry Lilly Newman worked the shift following Carr’'s at
Howie' s. When she approached Branam, Dellinger, and Sutton to ask
if they needed anything, Dellinger asked Newman if sheremembered
them from the night before. Newman responded that she recalled
seeing Dellinger and Sutton with another man drinking beer and
playing pool. Branam explained that she was|ooking for her brother
and asked with whom he had | eft the bar. Newman became confused
because she knew that Griffin had left with Dellinger and Sutton.
Dellinger asked Newman if she remembered them returning to
Howie's after they bailed Griffin out of jail, but Newman knew that
the three had not returned to Howie' s because she had worked until
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closing. After unsuccessfully attempting to convince Newmantojoin
them in their search for Griffin, Sutton asked Newman if she was
married. When Newman responded that she was married, Sutton
stated, “Well, your husband is going to be surprised whenever you' re
missing one morning, when he wakes up and you're missing.”
Dellinger, Sutton, and Branam left Howie' s around 6:30 p.m.

About 8:00 p.m. that night, James and Barbara Gordon
observed a fire in the woods near the Clear Fork area of Sevier
County. The following morning, Barbara Gordon watched a white
truck occupied by two men leave the woods and head toward the
main road. She testified that the truck was traveling rapidly and that
it came from the general area where they had observed the fire the
night before.

On Monday, February 24, around 3:30 p.m. Griffin’s body
was discovered lying face-down on abank at the Blue Hole. He had
been shot in the back of the neck at the base of the skull with a
shotgun. Two 12-gauge shotgun shell casings and beer cans were
found near the body. The shotgun shellswerefired fromthe samegun
that fired shellslater found in Dellinger’ s yard. Forensic pathol ogist
Dr. CharlesHarlan opined that Griffin had died between 6:00 p.m. on
February 21 and 8:00 am. on February 22. Dr. Eric Ellington with the
Blount County Medical Examiner’s Office conducted the autopsy on
Griffin's body. He concluded that the cause of death was the
destruction of the brain stem from the shotgun wound. Ellington
retrieved two metal pellets and two pieces of shotgun wadding from
Griffin’sbrain. The pellets were consistent with pelletsloaded in the
12-gauge “ 00" buckshot casings found near Griffin's body.

On Friday, February 28, Connie Branam’'s body was
discovered in her burned vehicle in the wooded area where the
Gordons had observed the fire on February 22. Arson investigator
Gary Clabo determined that the fire had been set by human hands,
started by an outside ignition source with the use of an accelerant.
Branam'’ s body was so badly burned that forensic anthropologist Dr.
William Bass was unable to determine the cause or time of death.
Dental records were necessary to identify the body. Investigators
discovered arifle shell in the burned vehicle that had been fired from
the .303 rifle later found in Dellinger’ strailer.

Based upon the above evidence, the jury convicted Dellinger
and Sutton of the first degree premeditated murder of Griffin.
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Dellinger, 79 S\W.3d at 462-465.
Post-Conviction Proceedings

On March 3, 2003, the petitioner filed a pro se petition for post-conviction relief generally
alleging ineffective assistance of trial counsel. In an amended petition, counsel raised numerous
specific allegations of ineffective assistance of counsel, a Brady claim, and an Apprendi claim
chalenging the failure to include in the indictment the statutory aggravating circumstances
supporting his sentence of death.

Post-Conviction Hearing

Attorney John Goergen testified that he was licensed to practice law in 1992 and that he
primarily handled divorces and bankruptcies at the time of his appointment to represent the
petitioner. He stated that he had handled one prior criminal case, a misdemeanor, and that the
petitioner’ scasewashisfirstjurytrial. Hesaid that he represented the petitioner with the belief that
the defense would receive certain expert assistance. He later moved to withdraw after the jury
selection expert was denied, asserting in his motion that he was not qualified to pick ajury in a
capital murder trial. Mr. Goergen testified that he met with the defendant three or four times before
trial. Herecalled somediscussionsduringtrial preparation about the petitioner’ ssocial background
such as his alcohol abuse but did not recall any specific reports. He stated he focused on the guilt
phaseof thepetitioner’ strial and was not significantly involvedin preparationsfor the penalty phase.

Mr. Goergentestified that he did not receive areport from the state indicating that detectives
were investigating a man named Lester “Festus’ Johnson as a possible suspect in the victim’'s
murder, but herecalled that lead counsel, F.D. Gibson, had mentioned that Johnson was an associate
of Dellinger. Mr. Goergen stated that the defense could not locate Johnson and that, based on the
information he had, he did not believe it was “terribly important” to find Johnson. He stated that if
the defense had been provided with information about other possible suspects, they likely would
have investigated the information.

Mr. Goergen testified that he was awarethat Dellinger was ol der than the petitioner and was
the petitioner’s uncle. He said that he was aware the petitioner and Dellinger had aready been
convicted for the first degree murder of Connie Branham in Sevier County before their trial for the
victim’s murder and that this would be afactor relevant to sentencing. He stated that they did not
use a mitigation expert in the petitioner’s case and that he was not aware of ABA guidelines
recommending their usein capital cases. He agreed that the petitioner’ s attorneys and Dellinger’s
attorneys had an “open-file policy” with each other during the trial. He further testified that Mr.
Gibson told Dellinger’ s counsel that once they reached the penalty phase, “we'll al be on our own”
and saying “if | have to cut your guy’s throat, I'll do it,” meaning that any evidence helpful to the
petitioner would be used, even against Dellinger.



Mr. Goergentestified that Mr. Gibson sought aseverance becausethe physical evidenceonly
linked Dellinger to the victim’'s murder, but the motion was denied. He said the state focused
heavily on the fact that the petitioner, Dellinger, and the victim were together most of the weekend
of thevictim’smurder. Inresponseto the state’ sevidence, the defenseteams pursued a strategy that
both defendants were innocent. Mr. Goergen stated that he was familiar with the transcript of the
trial for Branham’s murder and that some witnesses had testified regarding other possible suspects,
but he did not recall any efforts to have those witnesses testify at the trial for the victim’s murder.
He stated that the defenseinitially had the assi stance of ajury sel ection expert but that after aninitial
mistrial, thetrial court denied the expert’s services in selecting a second jury.

Mr. Goergentestified that the defense sought to rai se doubt that the defendantsweretogether
with the victim just before he was killed by challenging the date of the victim’ sdeath. The defense
presented thetestimony of Dr. Larry Wolfe, afamily practitioner, in an effort to provethat thevictim
actualy died afew days after the date suggested by the state’ sproof. Inaddition, Dr. Wolfetestified
that Connie Branham may havefallen asleep asaresult of consuming a cohol and prescription drugs
and died accidently after her car caught onfire. Mr. Goergen said the defense was awarethat a shell
casing matching arifle linked to Dellinger was found in Branham’s car after her death. He stated
it was the defense’ s position that because no evidence showed that Branham was shot to death, the
shell casing wasirrelevant and a“moot point” that the petitioner’ s team did not attempt to counter
with its own ballistics expert. He noted that Dr. William Bass, aforensic anthropologist, testified
that he found no evidence of any foul play on Branham’s body and could only state that she was
consumed by fire. Hetestified that he and Mr. Gibson discussed the prejudicial effect of evidence
of Branham’s murder being used at the trial.

On cross-examination, Mr. Goergen testified that before becoming an attorney, he served as
a military counter-intelligence officer for twenty-one years. He said that in working on the
petitioner’s case, he became aware of aspects of the petitioner’ s background, such as his being a
heavy drinker and dropping out of school at an early age. He testified that his motion to withdraw
was prompted by hislack of experiencein selecting ajury and thetrial court’ sdecision not to allow
the defense the aid of ajury selection expert. Regarding the victim’s murder, Mr. Goergen stated
that the“bullets’ recovered from thevictim’ sbody were taken to aballisticsexpert for examination,
but the defendant did not call the expert to testify because his position was consistent with the state’ s
theory of the murder.

Dr. Pamela Auble, a forensic and clinical neuropsychologist, testified that the role of a
psychologist in the sentencing phase was primarily to help the jury understand the defendant’ slife
and thefactorsthat influenced him. Dr. Auble stated that in addition to apsychological evaluation,
it was necessary to obtain asocia history of the defendant, which was usually done by amitigation
specialist. Shebelievedthat thereport of Dr. Eric Engum, aclinical psychol ogist who had evaluated
the defendant, did not include an adequate social history and that, to be effective, his expert
testimony shoul d have been supported by thetestimony of |ay witnesses describing specificinstances
of abuseinflicted upon the petitioner. Accordingto Dr. Auble, studiesindicated that testimony from
an expert about adefendant’ s life, without supporting testimony from lay witnesses, was generally
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discounted by jurors. Dr. Aubletestified that Dr. Engum’ s notesindicated that he conducted group
interviewswith the petitioner’ sfamily but did not conduct morein-depthinterviews. She stated that
Dr. Engum’s notes did mention the petitioner’s acohol abuse and his exposure to alcohol by
Dellinger and other family members as achild and that the petitioner’ sfather was al so an alcoholic.
She noted that al coholism was arel evant mitigation theme becauseit is often used asaform of self-
medication and in the petitioner’ s case asamethod of escaping emotional abuse. Dr. Aubletestified
that the fact that Dellinger was a much older, parental figure in the petitioner’s life was relevant to
mitigation.

Dr. Aubletestified that sheinterviewed the petitioner, administered psychological tests, and
reviewed prior reports and records, interviews of his family members, and the transcript of the
sentencing phase of histrial. She said the petitioner essentially had no more than a sixth-grade
education, a fact she said was not described in detail at his trial, and was chronically absent from
school, indicating a lack of supervision or nurturing at home. She noted that Dellinger began
interacting with the petitioner improperly at an early age by taking the petitioner out of school and
giving him alcohol. She noted that the petitioner’ s personality tests supported that he waslikely to
beinfluenced and dominated by older persons, afact relevant in mitigation. Dr. Aubletestified that
inworking so closely with Dellinger’ sdefenseteam, it would have madeit difficult for the petitioner
to use evidence that he may have feared Dellinger. According to Dr. Auble, studies showed that
presenting only positive information about adefendant at acapital sentencing hearingisunlikely to
carry much weight with jurors. Questioned by the court, Dr. Auble stated that proof of innocence
carried the most weight, aswell as proof of mental retardation or a brain injury. She testified that
evidence of a negative childhood had some, but “not a great dea” of impact on jurors. Dr. Auble
saw no reason to avoid presenting evidence of the petitioner’ sabuseor neglect and stated her opinion
that it would have hel ped the jury understand “why hewas vulnerabl e to both addiction and to being
influenced by an older male relative” and “what made him tick” in general.

On cross-examination, Dr. Aubletestified that her opinion that the defense’ s investigation
of the petitioner’s social history was lacking was based on the information she had been provided
by post-conviction counsel. Her only personal interview waswith the petitioner. She stated that she
did not interview trial counsel or review their case files. She acknowledged that Dr. Engum had
interviewed various family members but stated that she would have wanted to obtain more
information from those people and others. She testified Dr. Engum’s notes indicated that he was
awarethat family members, including Dellinger, had exposed the petitioner to al cohol and prostitutes
and that the petitioner’ s father had once locked him out of the house and made him stay in a dog
house. Dr. Auble stated she had testified in about twenty capital casesfor the defense and never for
the state.

Jimmy Sutton, the petitioner’s older brother, testified that their parents divorced when the
petitioner was about three yearsold. At that time, the petitioner lived with his mother, and Sutton
lived with their father. When the petitioner was about six years old, he cameto live with Sutton at
their father’s home. Sutton stated that after their father remarried a year later, there was “a bunch
of hollering and screaming and arguing al thetime” and that their stepmother treated the petitioner
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badly. Suttonsaidthat if their stepmother became mad, shewould “beat on” the petitioner with coat
hangers, sticks, and beltsfor no reason. Their father tried to intervene when he could, but he often
was away at work. According to Sutton, the petitioner reported their stepmother’ s behavior to their
mother, but he did not recall anyone taking action.

Sutton stated that Dellinger wastheir mother’ sbrother. Herecalled that when the petitioner
was about twelve years old, Dellinger would frequently buy him and the petitioner alcohol and take
them riding around. Sutton testified that their father would get the police to take the petitioner out
of Dellinger’ s car and bring him home, but Dellinger would come right back and take the petitioner
out again. Sutton said he feared Dellinger because he had seen Dellinger fight. He said Dellinger
was not a good influence on the petitioner. Sutton said that when the petitioner was about sixteen
years old, the petitioner went with Dellinger to Georgia where Sutton and the petitioner were
working, and there was an atercation in which Dellinger threw a knife and hit Sutton in the arm.
Sutton stated that at the time, Dellinger had left Tennessee because he had as many as fifteen or
twenty warrants issued against him from Sevier County. Sutton testified that the petitioner |ooked
up to Dellinger when he was a child and that Dellinger paid alot of attention to him. On cross-
examination, Sutton testified that the length of time he and the petitioner lived in the same house
with their father and stepmother was one or two years, when the petitioner was about nine years of

age.

Diane Sutton, the petitioner’ sstep-sister, testified that her father, Darrell Morris, wasmarried
tothe petitioner’ smother. Sherecalled that her father and the petitioner’ smother, AnnaMorris, had
been married for three years before she became aware of the petitioner because the petitioner’s
mother apparently had no regular contact with the petitioner at the time. Shetestified that she and
her husband at one point shared ahouse with the petitioner, hisfather, and his stepmother. Shesaid
that the only running water wasin the kitchen and that the house was dirty. She said the petitioner
was not properly cared for and was abused by his stepmother, who would hit the petitioner with her
fist and kick him. According to Ms. Sutton, nothing in particular would prompt his stepmother to
fight with the petitioner; she was simply unstable. Ms. Sutton testified that when the petitioner’s
father went to work, he put the petitioner “out” and that the petitioner would go to his brother’s or
grandmother’ s house because “ he couldn’t leave him alone”’ with his stepmother. She stated that
his stepmother found reasonsto “ jump on” the petitioner. Shesaid that the petitioner wasnormally
unsupervised by hisfather and that his mother did not make any rea effort to remove him from the
situation with his stepmother. Shetestified that no one bought the petitioner clothes until he began
working asateenager and clothed himself. Shesaid hedid not receiveregular medical or dental care
and recalled him crying with toothaches. She said the petitioner was not forced to attend school

regularly.

Ms. Sutton testified that Dellinger had areputation as“ somebody not to messwith” in Sevier
County. Sherecalled that the sheriff once described Dellinger as “the type that would crawl on his
belly for ten miles to get even with you if he had to.” She testified that the petitioner was about
thirteen years old when Dellinger began to take him out drinking on aregular basis. She said the
petitioner’s father was afraid of Dellinger and did little to keep the petitioner away from him. She
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said Dellinger threatened the petitioner at times, shooting out hiswindshield and shooting up hiscar
on different occasions. She described Dellinger asa*“timebomb.” Shesaid Dellinger paid alot of
attention to the petitioner and was a big influence on him. Ms. Sutton noted that for atime, her
husband, Jimmy, also went out with Delllinger and gave the petitioner alcohol. Ms. Sutton testified
that she witnessed the petitioner’s stepmother verbaly abusing or physicaly mistreating the
petitioner “several times,” including once pulling his hair. She said she never saw his stepmother
hit him with any objects.

AnnaMorris, the petitioner’ smother, testified that at age three, the petitioner lived with her
and her second husband in Kentucky. She said they returned to Tennessee when the petitioner was
about six yearsold. Shesaid that at that time, the petitioner began living in the home hisfather and
grandmother shared. She said that when the petitioner was about nineyearsold, hisfather remarried
and that she became concerned about the treatment the petitioner reported receiving from his
stepmother. Ms. Morris said the petitioner’s stepmother once admitted responsibility for a bite
mark on the petitioner’ sarm. Shetestified that when she went to confront the stepmother, they got
into aphysical fight and that a warrant was issued against Ms. Morris. She said she did not try to
havethe petitioner’ s stepmother prosecuted becausethe petitioner still wantedto livewith hisfather
and brother. She said that she begged the petitioner to live with her again, but he declined, saying
that his father had promised him a motorcycle if he would stay with him instead. Ms. Morris
testified that she was unaware that Dellinger had taken the petitioner out drinking and riding around
until the case was being prepared for trial. On questioning by the court, Ms. Morris testified that
when the petitioner went with Dellinger to live in Georgia at age fifteen or sixteen, “there wasn't
really nothing” she could do about it because he was “working like a grown man down there at the
time.” She said that she was not a good mother and that if she had it to do over, she would have
watched the petitioner “alittle closer” and “[t]hings would be alot different.”

Darrell Morris, the petitioner’ s stepfather, testified that thefirst time they met, the petitioner
was nineyearsold and smoking acigarette. He stated that the house the petitioner lived in with his
father and stepmother was cluttered, messy, and in such disarray that an opossum and rats had come
inside. He said the petitioner was about ten years old when he began “hanging around” with
Dellinger. Morris said he believed that everyone around the petitioner felt unable to stop this or
feared how Dellinger would react if they tried to interfere. He said that the petitioner waswelcome
to live with him and the petitioner’s mother but that he probably declined because spending time
with Dellinger was “exciting to ayoung kid at that time.” On questioning from the court, Morris
testified that after the petitioner returned from Georgiaat about age sixteen, helived the next several
years with his father, his grandparents, and his brother and sister-in-law, and eventually resumed
spending time with Dellinger again. Morris said the petitioner had always been a hard worker.

Pat Sutton testified that the petitioner was her husband’ s nephew and that they lived near the
house he shared with hisfather and stepmother. Shestated that the petitioner’ sstepmother wasmean
to him, yelling and cursing at him, pulling his hair, biting him, and scratching him, “anything she
coulddoto. . . torment him.” She testified that at age ten, the petitioner lived in a camper in his
father's yard because his stepmother kept him out of the house. She said she witnessed the
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petitioner’ s stepmother slap him when he asked for afood item in a grocery store and continue the
altercation in the car on the way home as she and the petitioner’s father tried to intervene. She
testified to seeing bite marks and scratches on the petitioner’s arms and face after hearing his
stepmother yell at him. She said his stepmother was not disciplining the petitioner but “just doing
it because she just didn’t like him and didn’t want him around.” She recalled that a DHS worker
once cameto the house and made areport but never returned. Ms. Sutton stated that even when the
petitioner had fluid in his ear and cried about an earache, he did not see a doctor unless someone
other than his parents took him. She said the petitioner’ s father’ s house was “just a nasty house.”
She said the petitioner went to school very little and began going out with Dellinger from about age
nineinstead. Shefelt that if the petitioner “had been loved and taken care of, hewouldn’t be where
he' sat today.” On questioning by the court, Ms. Sutton testified that at age seventeen, the petitioner
returned to Tennessee, married, and had achild. She said the petitioner had been back for about six
years at the time of the victim’s murder.

The petitioner testified that he moved to Georgia at age fourteen and lived in a trailer for
about two yearswith Dellinger and Dellinger’ swifeand stepdaughter. The petitioner said heworked
steadily doing construction and drank alcohol regularly. He said that he met his future wife there
and that upon returning to Tennessee, they lived together and later married at the age of twenty-five.
Hesaid heand hiswife bought property and anew trailer and settled in Kodak. The petitioner stated
that before hisincarceration, he had worked with hisfather at alumber company for four years and
for Goodin Homes for three years. He stated that at the time of the murder, his daughter was about
two years old and that he and his wife had been separated for about six months. His said that his
wife moved back to Georgiaand that he traveled there nearly every weekend to see his daughter.
The petitioner testified that in the five to seven years before the murder, his biggest problems were
his separation from his wife and daughter and his drinking.

The petitioner testified that he was sixteen years old when Dellinger stabbed the petitioner’s
brother in the arm. He said that before that altercation, he was spending nearly every day drinking
after work with Dellinger and thevictim. The petitioner said hedid not fear Dellinger until after that
incident. The petitioner said that during the next four years, Dellinger went back and forth between
Tennessee and Georgiaand that the petitioner did not have contact with him other than “two or three
times that he tried to kill me.” The petitioner said that when Dellinger later moved back to
Tennessee, the petitioner began to go drinking with him again on afrequent basis.

F.D. Gibson testified that he was appointed by the trial court as the petitioner’s lead trial
counsel. He said hehad been alicensed attorney since 1967 and had practiced for twenty-nineyears.
He stated that at the time of his appointment to the petitioner’s case, he had handled many criminal
casesincluding “ several homicide cases and awide range of felony and misdemeanor” cases, but he
had not worked on a capital case. He said he shared office space with Mr. Goergen who was
appointed co-counsel after two other attorneys were allowed to withdraw. He said he and Mr.
Goergen met with thetria court to discuss Mr. Goergen’ s appointment because he “didn’t want to
have another onebail out and haveto bring another one up to standards, so to speak. . ..” Heviewed
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Mr. Goergen as the “detail man” who would organize information and cross-examine certain
witnesses.

Mr. Gibson testified that he discussed with the petitioner and his brother the defense’s
strategy of establishing the petitioner as a“good guy” if the penalty phase was reached. He said it
was hisdecision to use Dr. Engum in adual capacity as both a psychologist and amitigation expert.
He stated that he had worked successfully with Dr. Engum in previous cases and had “very good
confidence” in him. He said he also secured the “free” services of a college senior who worked
under the supervision of himand Dr. Engum and interviewed character witnessesto develop afamily
profile. He stated that the defense interviewed forty to fifty persons before selecting actual
witnesses. He said that interviewswere held with groups of family members and that he conducted
someindividual interviews. He said thetwo defenseteamsheld joint meetingsto discuss mitigation
evidence. Hesaid they relied heavily on Dr. Engum for the mitigation case. He said theinvestigator
who assisted them at thetrial a sointerviewed somewitnessesfor possibleuseat both theguilt phase
and on mitigation matters.

Mr. Gibson testified that in preparing mitigation evidence, the defense team gathered
information on negative aspects of the petitioner. He said counsel “have to know the good and the
bad of a client so we can be prepared for it.” He stated that during the investigation, he became
aware the petitioner was an alcoholic, came from a broken family, and depended heavily on other
relatives. He said the petitioner was socialy withdrawn, was afollower, did not finish high school,
had alow IQ, and was easily persuaded by others. He said that before he and Dellinger’ s defense
team worked together, he contacted the Board of Professional Responsibility to ensurethat therewas
no conflict of interest in counsel researching and sharing information on issues that affected both
defendants. He said that when there was information that they did not want Dellinger’ s attorneys
to know about, they ssmply did not discuss it at the joint meetings. He said the teams also shared
one case investigator which did not result in a conflict of interest because if any matter needed
separate investigation, he or co-counsd took care of it.

Mr. Gibson testified that he considered filing an interlocutory appeal after his motion for
severancewasdenied. Hesaid that hedid not do so because, in hisexperience, interlocutory appeal s
were rarely successful, the defendants wanted to proceed with the trial, and he felt it was better
presented as an issue on direct appeal. He said the defense sought to establish that the victim died
later than the date suggested by the state's proof. He said that to that end, the defense called Dr.
Larry Wolfe, a county coroner, to testify to the time of death based on the degree of rigor mortis at
thetimethe body wasdiscovered. Mr. Gibson described Dr. Wolfe asafriend and a® conscientious
man” whose testimony he felt the jury would view positively because he was a country doctor who
gave up alucrative practice to work at aclinic for poor people. He said that he initially wanted a
ballisticsexpert but that after thetrial court held that the petitioner did not have standing to challenge
the search of Dellinger’ shome and the ballistics evidence seized there, theinvestigation of ballistics
evidencewas|eft to Dellinger’ steam. Astojury selection, Mr. Gibson testified that he thought Mr.
Goergen was doing a good job with the assistance of the jury selection expert and that he never
intended to let Mr. Goergen select the jury by himself. He said he told Mr. Goergen to file his
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motion to withdraw if hefelt it ethically necessary to do so because of hislack of experienceinjury
selection. He said the defense' s efforts to keep the petitioner’ s juvenile aggravated assault record
from Georgia out of evidence was overruled. Asto expert assistance, Mr. Gibson testified that in
preparing the petitioner’ s case, he also consulted with other criminal defense attorneys, two other
doctors, a sound speciaist, and a “bug expert.”

On cross-examination, Mr. Gibson testified that hisexperiencewith homicidetrialsincluded
criminally negligent homicide, vehicular homicide, and second-degree murder cases. He stated he
never attended any seminars or received certification in capital case work. He acknowledged that
Mr. Goergen may not have been the best choice for co-counsel in acapital case considering hislack
of litigation experience, stating, “Well, sure, theoretically he was not the best.”

Mr. Gibson testified that he focused on trying to have the petitioner acquitted but aso
prepared for asentencing hearing. Hetestified that in gathering mitigation evidence, somewitnesses
wereinterviewed for both phases of thetrial. He said he made some notes but did not make written
reports of witnessinterviewsin order that they would not haveto beturned over to the state. Hesaid
hisfocus in mitigation was to portray the petitioner in apositive light as a human being whose life
had value and should be spared despite his conviction. He said the “main thrust” of the petitioner’s
negative history was covered by Dr. Engum, including the petitioner’ s drinking problem and broken
home. He said he made the decision not to dwell on the petitioner’s “digointed childhood” noted
by Dr. Engum before the same jury that had just convicted him. He said he wanted to present the
petitioner as putting forward a positive foot in prison and not as a “misspent youth” offering his
background as an excuse for his crime. He said he investigated the role of Dellinger during the
petitioner’ sformative yearsand additionally attempted to persuadethejury that it was not likely that
the petitioner was the “lead perpetrator” who actually shot the victim. Mr. Gibson stated that the
worst aspect of the sentencing phase was the fact of the petitioner’s prior first degree murder
conviction. He said that although the petitioner never signed written waivers as to the two defense
teams working together or sharing an investigator, the petitioner was kept apprised of such details
and their work.

Mr. Gibson testified that it was his theory that the victim died later than the state alleged
based on the testimony of the medical examiner who performed the victim’'s autopsy and the
ambulance attendant who transported the victim’s body. He agreed that Dr. Wolfe's theory that
Connie Branham may have died accidentally would beinconsi stent with atheory that someone other
than the defendants killed her, but he stated that in afirst degree murder case a defendant could
present any number of theories inconsistent with his guilt.

Trial Court’sFindings of Fact and Conclusions of L aw
The trial court addressed the petitioner’s allegations of constitutional error as presented in
the petitioner’ samended post-conviction petition. Thetrial court considered the evidence presented

at the post-conviction hearing and at trial and set forth its findings of fact and conclusions of law as
follows:
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The petitioner claimed that counsel were ineffective in their investigation and presentation
of evidence and did not properly rebut the state' s case at either phase of the trial. He claimed that
counsel failed to develop reasonable trial or mitigation strategies and failed to investigate and use
evidenceof the petitioner’ s“intellectual impairmentsand organicbrain damage.” Thepetitioner aso
claimed that counsel failed to investigate thoroughly and present evidence of his background and
personal history inmitigation, includingtheir failureto explore Dellinger’ sdomination and influence
over the petitioner. The petitioner claimed that counsel were deficient in failing to obtain the
assistance of a“mitigation investigation expert” to assist them in developing a coherent defense at
sentencing. The tria court found that these claims were unsupported. The trial court found that
counsel sought to show during the guilt phase that the petitioner was wrongfully accused of the
victim’s murder and, after his conviction, to show that the petitioner’ s life should be spared based
on his background and social history. Thetrial court determined that “these strategies were both
reasonable and coherent considering the circumstantial nature of the case and the petitioner’s
background.” Specifically regarding the penalty phase, the trial court accredited Mr. Gibson’'s
testimony that the defense thoroughly investigated the petitioner’ s background and interviewed the
petitioner’s family members, some of whom testified at trial, in order to obtain and present the
petitioner’s detailed social history. In addition, the trial court found that counsel were assisted by
Dr. Eric Engum, a psychologist obtained by counsel to evaluate the petitioner and present
information on the petitioner’s psychological and intellectual capabilities as well as his social
history. The trial court determined that most of the mitigating evidence including testimony
regarding the petitioner’ sbackground and social history presented at the post-conviction hearing was
cumulative to the evidence presented at trial. Lastly, the trial court noted testimony by the
petitioner’ s expert psychol ogist indicating that evidence of mental illness, menta defect, or organic
brain injury was persuasive with jurors with respect to their sentencing decision. The court found,
however, that the “petitioner did not suffer from any brain disfunction.”

The petitioner alleged that counsel failed to obtain appropriate experts to assist them
throughout thetrial, including an investigator dedicated to the petitioner’s case, a ballistics expert,
aforensic pathologist, and ajury selection expert. Thetrial court accredited counsel’ stestimony that
they sought all the expert assistance that they believed they needed. Specifically, counsel testified
that they did not believe aballistics expert could have refuted the testimony of the state’ sexpert and
that they decided to shareacaseinvestigator with the co-defendant only after determining no conflict
of interest would arise. Thetria court declined to consider any issues related to the use of ajury
selection expert, concluding that they had been addressed on direct appeal. Thetria court did not
address separately the lack of aforensic pathologist but concluded that the record did not establish
either deficient conduct or prgudice to the petitioner asto thisclaim.

The petitioner generally claimed that counsel failed to file “necessary motions’ for
“appropriate support services’ and to appeal the denial of requested services. Thetria court found
that the petitioner failed to support this*broad allegation” with any evidence at the post-conviction
hearing and was therefore entitled to no relief.
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The petitioner claimed that both of hisattorneyslacked the necessary experienceto undertake
representation of a capital case. He aso claimed that his attorneys failed to consult with him at
crucia stages of the trial. The trial court found that both attorneys “demonstrated extensive
knowledge of the law and facts’” and * presented themselves effectively to the Court and jury.” The
trial court rejected the petitioner’ s argument that his counsel failed to consult adequately with him
as “disingenuous’ in view of the petitioner’s refusal to attend the second day of the penalty phase
of histrial.

The petitioner claimed that counsel were ineffective in failing to obtain a severance of his
trial from that of his co-defendant and for failing to appeal the denial of the requested severance.
Thetrial court found that counsdl’ sactionswith respect to the severanceissue were not deficient and
did not prejudice the petitioner and that the “issue of severance was decided on direct appeal.”

The petitioner alleged that counsel were ineffective in their failure to present the testimony
of witnesses who had testified at his Sevier County tria for the murder of Connie Branham in
support of hisclaimsof innocenceat histrial for the victim’smurder. Thetria court found that the
testimony offered at the post-conviction hearing was an “extension” of the proof offered at trial and
that therewasno new evidence presented that woul d have outwei ghed the aggravating circumstance
shown.

The petitioner claimed that counsel were ineffective for failing to object to thetrial court’s
instruction directing the sentencing jury not to consider residual doubt asamitigating circumstance
and for failing to raise the issue on apped. Thetria court rejected this claim, concluding that the
petitioner failed to prove resulting prejudice.

The petitioner claimed that counsel failed to have transcribed the hearing on the admission
of evidence under Tennessee Rule of Evidence 404(b), failed to object to thetrial court’ sprocedural
non-compliance with Rule 404(b), and failed to raise the trial court’s non-compliance with Rule
404(b) as an issue on appeal. The petitioner also claimed that counsel failed to object to the
admission at thetrial of hearsay evidenceintheform of statements made by the victim and Branham
and “missing person” reports allegedly filed by their mother. The trial court found that issues
regarding the admission of evidence under Rule 404(b) were raised and previously determined on
direct appeal and that the petitioner had failed to establish deficient conduct or resulting prejudice
with respect to these claims.

The petitioner claimed that counsel failed toinvestigate or challengethoroughly hisjuvenile
conviction for aggravated assault in Georgia that was used as an aggravating circumstance at
sentencing. The trial court found that the prior violent felony aggravating circumstance was not
based on the petitioner’ s aggravated assault conviction.

The petitioner alleged that counsel failed to obtain atranscript of the hearing on the motion

for change of venue that was denied. Thetrial court found that the petitioner had failed to establish
deficient performance by counsel or prejudice as to this allegation.
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The petitioner claimed that counsel failed to object to the prosecutor’s statements during
closing argument and to the identification of Branham’s corpse by forensic anthropologist Dr.
William Bass. Thetria court rejected these claims based on the petitioner’ s failure to present any
supporting proof at the post-conviction hearing.

The petitioner claimed that the state failed to disclose to defense counsel exculpatory
information regarding another suspect identified by law enforcement authoritiesbeforethetrial. The
trial court found that the information was “not particularly exculpatory” because it linked the
petitioner to the suspect and provided the petitioner with an actual motivefor killing thevictim and
because the evidence reflected that the other suspect was “otherwise occupied with his own trial”
in another state on the day that the victim waskilled. Thetria court found that the petitioner had
failed to prove any resulting prejudice from the state's failure to disclose the information to the
petitioner.

The petitioner alleged that the indictment in his case was defective and void for its failure
to include the aggravating circumstance used to support adeath sentence. Thetria court found that
thisissue had been previously determined and was without merit.

The petitioner alleged that the trial court committed reversible error as follows: The tria
court denied the petitioner’ srequestsfor adequate fundsto obtain expert and investigative services;
failed to appoint experienced and qualified counsel to the petitioner at the trial; failed to grant a
severance of the petitioner’s trial from that of his co-defendant; refused to instruct the jury on
residual doubt as a mitigating factor; denied the petitioner the opportunity to obtain the testimony
of Joyce Tipton, awitness in the petitioner’ strial for Branham’s murder; failed to remove a juror
who expressed predetermination as to the petitioner’s guilt; failed to comply procedurally and
substantively with Tennessee Rule of Evidence 404(b); refused to explain the effect of a life-
sentence in response to a question from the jury; and allowed the use of conduct not charged in the
indictment to enhance the petitioner’ s punishment to death in violation of the law as construed in
Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), and its progeny. Addressing these
allegations of error together, thetrial court concluded that they were without merit in that many of
the allegations had been waived or previously determined. In the same manner, the trial court
rejected the petitioner’ s numerous challenges to the constitutionality of the death penalty statutein
this state as being waived or previously determined and without merit.

Burden of Proof and Standard of Review

The petitioner’ s post-conviction petition isgoverned by the Post-Conviction Procedure Act.
SeeT.C.A. 88 40-30-101 to-122. To obtain post-conviction relief, apetitioner must show that his
or her conviction or sentenceisvoid or voidable because of the abridgment of a constitutional right.
See T.C.A. 8 40-30-103. The petitioner must establish the factua allegations contained in his
petition by clear and convincing evidence. See T.C.A. 8§ 40-30-110(2)(f). Evidenceis clear and
convincing whenthereisno seriousor substantial doubt about the accuracy of the conclusionsdrawn
from the evidence. Hicksv. State, 983 S.\W.2d 240, 245 (Tenn. Crim. App. 1998).
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Findings of fact made by the trial court are conclusive on appea unless the evidence
preponderates against them. State v. Nichols, 90 SW.3d 576, 586 (Tenn. 2002) (citing State v.
Burns, 6 S.W.3d 453, 461 (Tenn. 1999)); Cooper v. State, 849 SW.2d 744, 746 (Tenn. 1993).
Accordingly, on appeal we are bound to affirm the judgment unless the evidence in the record
preponderates against the findings of the trial court. Black v. State, 794 SW.2d 752, 755 (Tenn.
Crim. App. 1990). The burden of establishing that the evidence preponderates against the trial
court’s findings is on the petitioner. Henley v. State, 960 S.W.2d 572, 579 (Tenn. 1997). The
credibility of the witnesses and the weight and value to be afforded their testimony are questions to
beresolved by thetrial court. Batesv. State, 973 SW.2d 615, 631 (Tenn. Crim. App. 1997). Claims
of ineffective assistance of counsel are regarded as mixed questions of law and fact. State v.
Honeycutt, 54 SW.3d 762, 766-67 (Tenn. 2001); Burns, 6 S.W.3d at 461. When reviewing issues
of law, or amixed question of law and fact, this court’ sreview is de novo with no presumption of
correctness. Nichols, 90 SW.3d at 586 (citing Burns, 6 SW.3d at 461)).

|. INEFFECTIVE ASSISTANCE OF COUNSEL -TRIAL

The Sixth Amendment providesthat “[i]n all criminal prosecutions the accused shall enjoy
theright . . . to have the Assistance of Counsel for hisdefence.” U.S. Const. amend. V1. Inherent
intheright to counsel istheright to the effective assistance of counsel. Cuyler v. Sullivan, 446 U.S.
335, 344, 100 S. Ct. 1708, 1716 (1980).

In Strickland v. Washington, 466 U.S. 668, 686, 104 S. Ct. 2052, 2064 (1984), the United
States Supreme Court observed that the “benchmark for judging any claim of ineffectiveness must
be whether counsel’ s conduct so undermined the proper functioning of the adversaria process that
the trial cannot be relied on as having produced ajust result.” In addressing claims of ineffective
assistance of counsdl, the Tennessee Supreme Court has stated:

To prevail on a claim of ineffective counsel in this proceeding, the
appellant must prove by a preponderance of the evidence that the
advice given or servicesrendered by hiscounsdl fell below therange
of competence demanded of attorneysin criminal cases. Baxter v.
Rose, 523 S.W.2d 930, 936 (Tenn. 1975). He must also demonstrate
prejudice by showing a reasonable probability that but for counsels
error, the result of the trial proceeding would have been different.
Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064,
80 L. Ed. 2d 674 (1984); Goad v. State, 938 S.W.2d 363, 369 (Tenn.
1996).

King v. State, 989 S.W.2d 319, 330 (Tenn. 1999).
Our supreme court has emphasized that the failure of a petitioner to sustain his burden of

proof under either prong of the Strickland test will result in the denial of relief. In Goad, the court
stated: -
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Because a petitioner must establish both prongs of thetest, a
failure to prove either deficiency or prejudice provides a sufficient
basis to deny relief on the ineffective assistance claim. Indeed, a
court need not address the componentsin any particul ar order or even
address both if the defendant makes an insufficient showing of one
component.

938 SW.2d at 370.

A. Lack of Experience

The petitioner challengesthe qualifications of histrial counsel based on the fact that neither
attorney had any prior capital case experience. He asserts that neither attorney satisfied the
recommended qualifications for attorneys undertaking capital case representation set forth in the
American Bar Association Guidelines for the Appointment and Performance of Counsel in Death

Penalty Cases (1989).

Other than baldly asserting that counsel failed to undertake an adequate investigation of the
petitioner’s persona history, the petitioner does not point to any specific errors or omissions in
counsel’s performance. Instead, the petitioner essentially argues that counsel’ s inexperience and
failure to meet the American Bar Association’s recommended qualifications for capital case
attorneys, alone, demonstrates that counsel were incompetent to represent him at trial. This court
has held, however, that inexperience al one does not equate to the ineffective assistance of counsel.
See Anthony J. Robinson v. State, No. 02C01-9707-CR-00275, Shelby County, slip op. at 4 (Tenn.
Crim. App. Aug. 26, 1998). In view of the petitioner’s failure to identify any specific, deficient
conduct by his attorneys, we need not reach the actua prejudice prong of the Strickland test and
conclude that the petitioner’s claim fails asto this allegation.

B. Joint Defense

The petitioner contends that trial counsel were ineffective for undertaking a“joint defense
approach” with that of co-defendant Dellinger. In particular, the petitioner asserts that hisright to
effective assistance of counsel was violated by his counsel’ s choice of adefense theory that sought
to proveboth defendantsinnocent and by counsel’ s* openfileapproach” of sharinginformationwith
Dellinger’s counsel.

At trid, the state’ s theory was that the defendants shared a common purpose and actively
participated in the events leading to the victim’s murder beginning with their altercation with him
on Alcoa Highway and ending when both defendants were present while one of them shot him to
death. Trial counsdl initially moved for a severance, but arequest for separate juries and separate
trials was denied. Mr. Gibson testified that after a severance was denied, he first contacted
disciplinary counsel for the Board of Professional Responsibility to discussthe propriety of the two
defense teams working together on some aspects of trial preparation. He stated that theideawasto
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have the two defense teams meeting and sharing responsibility for work on the many issues that
affected both defendants but that he wanted to ensure that no conflict of interest would arisein this
approach. Hetestified asfollows:

And we wanted to meet together to kind of assign things. Because
there were issues that affected both, there were issues that affected
one and issues that affected the other. So, we would periodically
meet and assign tasks that, you know, research tasks, witness tasks,
things of that nature, to get together and meet together and decide
how best to use it to benefit both . . . .

Mr. Gibson stated that sharing responsibilities in this manner made sense because it helped to
conserve the attorneys time and resources to benefit both defendants. He said no ethical conflict
of interest arose during the trial proceedings as a result. He explained that when certain issues
directly pertaining only to the petitioner did arise, rel evant information was not discussed at thejoint
defense meetings but was discussed by him and co-counsel separately. He said heand Mr. Goergen
interviewed personsnot divulged to Dellinger’ sattorneysand investigated possible defense theories
for the petitioner on their own. He said that the two defense teams shared one case investigator but
that he and Mr. Goergen investigated independently any matters they did not want the shared
investigator to handle.

In challenging this arrangement as demonstrating counsel’ s ineffectiveness, the petitioner
cites Griffin v. McVicar, 84 F.3d 880, 887 (7th Cir. 1996), in which the court held that an actual
conflict of interest existed in counsal’s multiple representation of two defendants that led counsel
to makedecisionsadvantageousto one defendant but detrimental to theother, resulting inineffective
assistance to the latter client. The petitioner states that ineffective assistance is demonstrated by
“[i]nstancesin which choices of strategy would have been made differently had there been separate
representation” of each defendant. Griffin, 84 F.3d at 887. Significant, however, isthefact that the
petitioner’s case did not involve multiple representation and atrue “joint defense” of co-defendants
by one attorney. Rather, the petitioner’s counsel chose to share certain responsibilities and
information relevant to both defendants in amanner and in furtherance of a defense strategy which
sought to exonerate both of them. The petitioner suggests that this arrangement prevented his
counsel from pointing the finger at Dellinger as the likely shooter of the victim because they could
not emphasize the fact that the physical evidence wasindirectly linked only to Dellinger or takethe
position that Dellinger was a “corrupting and domineering force” on the petitioner.

As summarized in this court’ s opinion appended to our supreme court’s opinion on direct
appeal, voluminous evidence linked both defendants with the victim shortly before the time that the
victim was last seen dive:

The State’s theory of the case, which was supported by extensive

proof, wasthat Dellinger and Sutton acted in unison with acommon
purposeand designtokill Griffin. Indeed, the State’ stheory wasthat
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both Appellants fought with Griffin, attempted to bail Griffin out of
jail, set fireto Griffin’ strailer, transferred the murder weapon from
atruck to acar, successfully bailed Griffin out of jail, and then were
present while one of them fired the fatal shot. The defensetheory for
both Appellants was that neither one of them committed the murder.
Indeed, much of the defense proof went to establishing that they were
friends with Griffin and had no reason to kill him, that Griffin died
long after he was last seen with Appellants, and that there were
several other possible culpritsin this case. Thus, the evidencein the
record created an “all or nothing” situation in which Sutton and
Dellinger both actively participated and promoted the murder of
Griffin or neither one of them did.

Dellinger, 79 S.\W.3d at 496-97 (Appendix).

Given the amount of evidence connecting the petitioner and Dellinger with each other and
with the victim a short time before the victim’s murder, we cannot agree that it was unreasonable
for counsel to try to establish that neither defendant wasresponsiblefor hismurder rather than trying
to persuade the jury that Dellinger aone was guilty and the petitioner neither shot the victim nor
played any rolein his death. We conclude that the petitioner has failed to establish any deficiency
in the performance of trial counsel.

C. Falureto Present a Coherent Defense

Thepetitioner arguesthat given the admission of agreat dea of evidence concerning Connie
Branham’'s murder, counsel were prejudicially ineffective in failing to present a coherent defense
theory to that crime at histrial for Griffin’smurder. More specificaly, the petitioner contends that
defense counsel should have attempted to rebut the relevance of Branham’s murder by presenting
testimony suggesting an alternate suspect to that crime.

Part of the defense's strategy was to disprove the state’ s theory that Branham was killed
because she was looking into her brother’s disappearance and would eventually connect the
petitioner and Dellinger to hisdeath. The defense caled Dr. Wolfein an effort to establish that the
victim actually died severa days later than suggested by the state’' s proof and after Branham died.
The defense attempted to buttress Dr. Wolfe's testimony with that of the medical examiner, who
testified that the cause of Branham’s death could not be determined because her body was virtually
consumed when her car burned. In addition, witnesses detailed Branham’'s history of mental
instability and treatment and episodes of depression and attempted suicide. The defense thus
suggested the possibility that Branham may have died accidentally after consuming alcohol and
prescription drugs which may have rendered her unconscious when her car caught on fire.

The petitioner insists that this theory was transparently weak and that trial counsel were
deficientintheir failureto pursueBill Cogdill, another Sevier county resident, asan alternate suspect
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in Branham’shomicide. The petitioner contends that at the Branham murder trial, testimony from
other witnesses, including Janice Reed and Joyce Tipton, was “exculpatory” in nature. The
petitioner contendsthat the defense shoul d have presented testimony from Reed, Tipton, and Cogdill
in order to blame someone else for Branham’s murder.

We believe the record reflects that counsel’s decision not to pursue Cogdill was not
uninformed. At the evidentiary hearing, Mr. Gibson testified that he attended the Branham murder
trial in Sevier County and reviewed the transcript to determine which witnessesto call at trial. He
stated that he personally interviewed Cogdill, whom he characterized asa” mountain man” type, and
that he found Cogdill hard to understand and to be someone who would “just about agree with
anything you tell him.” Mr. Gibson concluded Cogdill would not be a favorable witness for the
defense, but he hoped he could cross-examine him as a state’ switnessinstead. Hetestified that he
was aware that Joyce Tipton had testified in the Sevier County trial and attributed “some weird
statements” to Cogdill, to the effect that Branham’ s body would be found * burned up somewhere,”
which may have been made before Branham’s body was found. He said that the defense initialy
sought to have Tipton testify at the Blount County trial, but he recalled that he did not pursue her
after she made efforts to avoid testifying because of her mental problems.

Therecord also reflects that when trial counsel did make some attempt to establish Cogdill
as a possible suspect in Branham’s murder, he was unsuccessful. On questioning regarding
Branham’s murder, Jack Sutton testified that Cogdill told him that “ Connie would either be found
inwater or burnedinacar.” However, Sutton could not recall whether Cogdill made this statement
before or after Sutton had learned that Branham’s body had been found. On cross-examination,
Sutton testified that he did not believe Cogdill’ s statement because he knew Cogdill to be abragger
or aliar and not one to be believed. In our view, such testimony supported counsel’ s decision not
to call Cogdill as a defense witness.

The petitioner strenuously assertsthat potential witnesses such as Cogdill, Tipton, and Reed
could have established that someone other than the petitioner may have killed Branham and thereby
lessened the impact of this prior conviction at the petitioner’s sentencing for the victim’s murder.
However, the record does not include any evidence suggesting Cogdill or anyone else as aviable,
alternate suspect in Branham’s murder, and the petitioner did not present any witnesses having
potentially exculpatory testimony at the post-conviction hearing. A petitioner should have such
witnessestestify at the evidentiary hearing. See Black v. State, 794 SW.2d 752, 757 (Tenn. Crim.
App. 1990). “Typically, that isthe only method of establishing prejudice” because absent testimony
from awitness at the evidentiary hearing, “this court could only specul ate as to what prejudice may
have resulted by trial counsel’ sfailureto subpoena. . . awitness’ at trial. JamesLeath v. State, No.
E2004-02708-CCA-R3-PC, Knox County, slip op. at 7, (Tenn. Crim. App. Dec. 28, 2005).

The record of the underlying trial for Griffin’s murder reflects that counsel focused their
efforts on creating doubt regarding the times of death of both Griffin and Branham in order to erase
the petitioner’ s motive for killing Branham and to help to establish hisinnocence for the victim’s
murder. The petitioner has failed to present any evidence that counsel were deficient in failing to
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pursue Cogdill or anyone el se as aviable suspect in Branham’ sdeath. Without such evidence, trial
counsel cannot be found deficient for failing to use their limited time and resourcesin pursuit of a
theory that someone el sekilled Branham while defending the petitioner for thevictim’ smurder. As
aresult, the petitioner has not established either prong of the test for effectiveness of counsel under
Strickland and this claim must fail.

D. Falureto Obtain Qudlified Experts

The petitioner asserts that trial counsel failed to obtain and use qualified experts to assist
them at trial. They fault defense counsel for relying on Dr. Larry Wolfe, afamily practitioner, to
establish the victim’' s time of death. In addition, the petitioner contends that trial counsel should
have sought their own ballistics expert. Lastly, the petitioner asserts that counsel were ineffective
for failing to seek interlocutory review of the tria court’s denia of continued funding for a jury
selection expert.

1. Dr. Larry Wolfe

Mr. Gibson testified that he had “very good confidence” in Dr. Wolfe, had worked
successfully with him in past cases, and felt he would be well received by the jury despite hisbeing
a county coroner, not a board-certified pathologist. Through Dr. Wolfe' s testimony the defense
calledinto question thetime of thevictim’ sdeath and sought to rai se doubt that the victim waskilled
on February 21, less than an hour after witnesses testified to last seeing him in the company of the
petitioner and Dellinger. Based on the presence of rigor mortis and blood evidence, Dr. Wolfe
estimated that the victim died at |east two dayslater, closer to the time that hisbody was discovered
on February 24. Mr. Gibson conceded at the post-conviction hearing that it may have been better
to obtain a certified forensic pathologist for this purpose. He stated, however, that this conclusion
was based on hindsight after the defense was met with the unexpected testimony of Dr. Charles
Harlan, a certified medical examiner and forensic pathologist, on rebuttal. He testified that it was
atrial tactic to call Dr. Wolfe as the defense’ s last witness and to hit the prosecution at the end of
trial withthe“most devastating” testimony they had by raising the possibility that the victim was not
killed until much later than the state had suggested. At the post-conviction hearing, Mr. Gibson
testified that “ hindsight is 20/20,” and had counsel been awarethat aboard-certified pathol ogist was
among the potential prosecution witnesses, the defense would have obtained itsown board-certified
pathologist to testify inrebuttal. Inevaluating counsel’ sconduct, the Strickland Court observed that
a “fair assessment . . . requires that every effort be made to eliminate the distorting effects of
hindsight, to reconstruct the circumstances of counsel’s challenged conduct, and to evaluate the
conduct from counsel’ sperspective at thetime.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065; see
aso Hellard v. State, 629 S.W.2d 4, 9 (Tenn. 1982) (stating counsel’ s conduct will not be measured
by “20-20 hindsight”).

In any event, the petitioner has failed to establish that as a medical doctor and coroner, Dr.
Wolfewas not qualified to testify regarding the time of death based on the condition of thevictim’s
body at thetimeof itsdiscovery. The petitioner has presented nothing to show that aboard-certified
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forensic pathologist would have refuted Dr. Harlan’ s assessment of the time of death and thereby
supported Dr. Wolfe's testimony and credentials. Under these circumstances, the petitioner has
failed to establish that hewas prejudiced by Dr. Wolfe' slimited testimony estimating thetime of the
victim’s death.

2. Ballistics Expert

The petitioner assertsthat trial counsel were deficientinfailing to obtain their own ballistics
expert at trial. Mr. Gibson testified that ballistics evidence, consisting of shotgun hulls found near
thevictim’ sbody and ashell casing found inside Connie Branham'’ sburned car, was linked only to
other shotgun hulls and arifle belonging to Dellinger. He said the trial court had ruled that the
petitioner had no standing to raise objectionsto the search of Dellinger’ s property and seizure of this
evidence. He said that after this ruling, the responsibility for investigating the ballistics evidence
was primarily left to Dellinger’ s team.

Inview of thefact that theballisticsevidenceindirectly implicated only Dellinger, givinghim
astrong motiveto establishitslack of relevanceto the murders, it was not necessarily unreasonable
for petitioner’ scounsel to rely on Dellinger’ steam to thisend rather than obtaining funding for their
own ballistics expert. In any event, we note that the petitioner offered no testimony of a ballistics
expert to challenge the ballistics evidence offered by the state at trial. We conclude that the
petitioner has not demonstrated prejudice with respect to this claim.

3. Jury Selection Expert

Counsdl testified that in selecting the first jury for petitioner’ strial, they were assisted by a
court-approved, state-funded jury selection expert, Margie Fargo. After theinitia mistrial and in
preparing to select the second jury, counsel were informed that further services of thejury selection
expert were no longer authorized. The petitioner assertsthat in view of counsel’ slack of experience
in selecting a capital case jury, their failure to seek interlocutory review of the denial of the jury
selection expert constitutes ineffective assistance. The state correctly notes that the petitioner
provides no citation to any authority in support of this claim.

In any event, we conclude that the petitioner has failed to establish prejudice. On direct
appedl, trial counsal did challenge the trial court’s ruling, and the issue was decided adversely to
them. Our supreme court upheld the trial court’ sruling, noting that the record failed to satisfy the
required showing of a particul arized need for the expert’ s continued services. The court stated:

There having been no entitlement to the jury selection expert
inthefirst jury selection process, we find no error in thetrial court’s
decision to deny funding for the continued use of the expert in the
second jury selection process. We agree with the Court of Criminal
Appea sthat defense counsel had amplejury trial experienceand had
thefurther benefit of information gained from the use of Fargo during

-23-



thefirstjury selection process. Dellinger and Sutton citeno authority,

and we find none, in support of their position that revoking funds for

the jury selection expert violated their constitutional rights.
Dellinger, 79 S.W.3d at 469.

We conclude that the petitioner has failed to show that he was prejudiced as a result of counsel’s
failure to seek interlocutory review of thisissue.

E. Failureto Prepare for Penalty Phase

The petitioner next assertsthat hiscounsel were deficient infailing to prepare adequately for
the penalty phase of the trial. In particular, the petitioner faults counsel for failing to obtain a
specialist to assist them in developing mitigating evidence. The petitioner contends that counsel
otherwisefailedto obtain and present the petitioner’ scompl ete social and developmental history and
unreasonably chose to present the petitioner in apositive light instead. Asaresult of these alleged
deficiencies, the petitioner asserts that counsel failed to present any effective mitigation proof at
sentencing.

To prevail onaclaim that counsel wereineffective in the penalty phase of acapital trial, the
petitioner must show “areasonable probability that, absent the errors, the sentencer . . . would have
concluded that the balance of aggravating and mitigating circumstances did not warrant death.”
Strickland, 466 U.S. at 695, 104 S. Ct. at 2069. When the alleged prgudice involves counsel’s
failureto present sufficient mitigating evidence, we consider thefollowing factors: (1) the natureand
extent of the mitigating evidence that was available but not presented; (2) whether substantially
similar mitigating evidence was presented to the jury in either the guilt or penalty phase of the
proceedings, and (3) whether there was such strong evidence of aggravating factors that the
mitigating evidencewould not have affected thejury’ sdetermination. See Goad, 938 SW.2d at 371.

Mr. Gibson testified that although he devoted the majority of his time to the guilt phase of
the petitioner’ strial, he also prepared for the penalty phase. Asto expert assistance, he explained
that he made the decision to use Dr. Engum, a psychologist who also had alaw degree, in a dual
capacity as an expert psychologist and a mitigation expert because he had worked with himin other
felony cases and had “very good confidence in him.” Mr. Gibson stated that his strategy at
sentencing was to present the petitioner essentialy as a good person and avoid dwelling on the
negative aspects of hislifeto avoid therisk that the jury would view such information as an attempt
to excuse hiscrime. He said the defense conducted interviews with some forty to fifty prospective
witnesses before deciding whom to use as mitigation witnesses. Inadditionto relying on Dr Engum,
he said he used information obtained from interviews that the case investigator had conducted and
also secured the services of acollege senior who interviewed and gathered information from family
witnesses and othersto createafamily profile. He said he took into account that the petitioner’ sfate
would be decided by the samejury that had just convicted him. He said hewanted to avoid focusing
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on the negative aspects of his life and his “misspent youth” to avoid the impression that he was
trying to make excuses for his crime.

At sentencing, the defense presented the majority of its evidence through the testimony of
Dr. Engum. Dr. Engum testified that he evaluated and conducted tests of the petitioner over the
course of three days. He said the petitioner had alow 1Q, was “borderline mentally retarded,” and
had “limited intellectual functioning,” scoring in the bottom 15% of that category. He said the
petitioner was also limited in the areas of social judgment and knowledge, abstract reasoning, and
vocabulary and had undiagnosed learning disabilities. Dr. Engum concluded that the petitioner was
very limited in the “general knowledge that people need in order to navigate through life.”
Concerningthe petitioner’ sbackground, Dr. Engum testified that hisinterviewsof the petitioner and
his family members revealed that the petitioner’ s father was an alcoholic, which “set the stage” for
the petitioner to become an alcohol abuser by age twelve. He noted that the petitioner came from
abroken home and that both parents subjected the petitioner to “mind games” and tried to bribe him
to livewith one parent over the other. He said the petitioner had endured physical and mental abuse
and characterized him as “one of the least favored of al the children” in the family. He said the
petitioner’ s* extremely poor” academic record, culminating in the petitioner’ squitting school inthe
eighth grade, was not unexpected given his life in a “highly dysfunctional” and “chaotic family
background.” In summary, Dr. Engum described the petitioner’s family background as “fairly
deplorable.”

Asked to describe the petitioner as an individual, Dr. Engum testified that the petitioner
learned to distrust others from ayoung age and that his“ self-protective mechanism” led to feelings
of socia isolation, aloneness, and depression. He said the petitioner used alcohol as well as
marijuana as a form of self-anesthesia to lessen his pain. He said the petitioner was easily
mani pulated and became afollower, especialy of persons older and more experienced than he was.
Dr. Engum said the petitioner could be successful, as evidenced for atime by his marriage and his
work history, aslong as he could avoid a cohol because hewas an acoholic. Among hisdiagnoses,
Dr. Engum noted the petitioner’ s anti-social featuresand referred to hisattemptsto adapt to aworld
that “shunned and rejected him.” He said that the petitioner had done quite well in the structured
prison environment and that the prison environment was “as good an environment as he has been
in for many years.”

At the sentencing hearing, the petitioner’ s family members, including his mother, sister-in-
law, brother, niece, and other lay witnesses testified on his behaf. These witnesses generally
testified to the petitioner’ s positive character traitsto the effect that the petitioner was agood, kind-
hearted, and generous person who aways got along well with children and had potentia for
rehabilitation in prison. The jury heard, for example, that the petitioner was aloving father to his
own daughter and that he continued to visit and care for her even after he and hiswife had separated
and his daughter moved to Georgia. The jury heard that the petitioner once saved his niece from
certain death in an explosion of her home and that he had cared for aclosefriend and her child when
she had surgery. The petitioner’s brother testified regarding the petitioner’s aggravated assault
conviction, that he, not the petitioner, had fired the gun and that despite being convicted, the
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petitioner was simply an innocent bystander to the incident. The petitioner’s mother testified that
he made her cards in prison and continued his practice of sending money to family and friendsin
need whenever he could. She said the petitioner had demonstrated a potential for rehabilitation in
prison. Other witnesses, including along-time neighbor who served as a county constable, testified
that the petitioner had never caused any trouble in his community, always demonstrated a positive
work ethic, and was well-behaved in prison.

In assertingthat trial counsel failed to present aproper casein mitigation, the petitioner faults
counsel for failing to uncover and present more specific detailsof hisbackground. AccordingtoDr.
Auble, obtaining a more comprehensive mitigation history would have led counsel to emphasizeto
the jury the petitioner’ s abuse and neglect as a child, his alcoholism, his poor performance and lack
of attendance at school, and his personality traits that would help explain “why he was vulnerable
to both addiction and to being influenced by an older male relative’ and “what made him tick” in
general. Inlinewith Dr. Auble’ s testimony, the petitioner’s family memberstestified at the post-
conviction hearing that as a young boy, the petitioner lived in afilthy house where he was verbally
and physically mistreated by an unstable stepmother for one to two years. Witnesses testified that
neither of the petitioner’s parents made any rea efforts to remove him from the situation. The
petitioner’ s father, brother, and sister-in-law all testified to the inappropriate attention paid to the
petitioner by hismuch older uncle, Dellinger, noting that Dellinger frequently took the petitioner out
driving and supplied him with alcohoal.

The petitioner submits that counsel were deficient in failing to present such evidence of the
petitioner’ ssocia and developmental history in mitigation. In support of hisargument, herelieson
casesinwhich trial counsel were adjudged i neffective based on their completefailureto investigate
their clients' backgrounds and their family and social historiesin particular. In Williamsv. Taylor,
the Court held that counseal’ sfailureto introduce the“voluminous amount of evidencethat did speak
in Williams' favor” demonstrated counsel’ s ineffectiveness by their failure to conduct a thorough
investigation of the defendant’ s background. 529 U.S. 362, 396, 120 S. Ct. 1495, 1514 (2002).
Similarly, in Wigginsv. Smith, 539 U.S. 510, 123 S. Ct. 2527 (2003), the Court found trial counsel’s
conduct substandard based on their failure to obtain and introduce reasonably available mitigating
evidence of the petitioner’s abuse and neglect as achild. We conclude, however, that these cases
arereadily distinguishablefrom the caseat bar. Contrary to thefactsof both Williamsand Wiggins,
the record before us does not support the petitioner’s assertion that counsel wholly failed to
investigate his background and were thereby prevented by alack of awareness from presenting any
mitigating proof of his social and family history. The record indicates that counsel relied on
information provided by their expert psychol ogist together with theinformation counsel gained from
personally interviewing dozens of witnesses in deciding which information to present to the jury.
Although counsal might have chosen to place greater emphasis on certain negative aspects of his
background, the jury was certainly made aware of the petitioner’s abuse and neglect, a coholism,
drug abuse, lack of education, limited intelligence, and tendency to beinfluenced by others. Inshort,
the record supportsthetrial court’ sfinding that much of the evidence the petitioner presented at the
post-conviction hearing was cumulative and only “expanded” the evidence presented at trial.
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At sentencing, the state relied on the petitioner’ s prior violent felony convictionsin support
of a sentence of death. Our supreme court has stated that the prior violent felony aggravating
circumstance is “more qualitatively persuasive and objectively reliable than others.” State v.
McKinney, 74 S.W.3d 291, 313 (Tenn. 2002); Statev. Howell, 868 S.W.2d 238, 261 (Tenn. 1993).
In our view, this aggravating factor was all the more persuasive and difficult to overcome in the
petitioner’ s case considering thefact that one of the petitioner’ sprior violent felony convictionswas
for the murder of thevictim’ssister. We are unpersuaded that being presented with more details or
specificinstances of the petitioner’ sabuse and neglect or hisrelationship with Dellinger would have
led the jury to reach a different sentencing decision. Counsel’s efforts to convince the jury not to
return a sentence of death by emphasizing the petitioner’s more positive attributes and by arguing
that the petitioner’s life had some value and should be spared despite his convictions were not
unreasonable or uninformed. Thefact the strategy was not successful doesnot, alone, establish that
counsel were ineffective in preparing or presenting his case in mitigation. “The petitioner is not
entitled to the benefit of hindsight, may not second-guess a reasonably based trial strategy by his
counsel, and cannot criticize a sound, but unsuccessful, tactical decision made during the course of
the proceedings.” Adkinsv. State, 911 SW.2d 334, 347 (Tenn. Crim. App. 1994). We conclude
that the petitioner has failed to establish that counsel failed to investigate and present a proper
mitigation case and that but for the cited deficiencies, the jury would have reached a different
sentencing decision.

[I. INEFFECTIVE ASSISTANCE OF COUNSEL - APPEAL

The Fourteenth Amendment to the United States Constitution guaranteesan indigent criminal
defendant the right to counsel for hisfirst appeal. Douglasv. Cdlifornia, 372 U.S. 353, 357, 83 S.
Ct. 814, 816 (1963). The right to counsel on appeal necessarily encompasses the right to the
effective assistance of counsel. Evittsv. Lucey, 469 U.S. 387, 397, 105 S. Ct. 830, 837 (1985). “To
determine whether appellate counsel was constitutionally effective, we use the two-prong test set
forthin Strickland v. Washington, 466 U.S. 668, 104 S. Ct. 2052 (1984)—the sametest that isapplied
to claimsof ineffective assistance of trial counsel asserted under the Sixth Amendment to the United
States Constitution.” Carpenter v. State, 126 S.W.3d 879, 886 (Tenn. 2004); see also Smith v.
Murray, 477 U.S. 527, 535-36, 106 S. Ct. 2661, 2667 (1986) (applying Strickland to a claim of
attorney error on appeal).

A. Falureto Raise Denial of Residual Doubt Instruction on Appea

The petitioner asserts that counsel were ineffective in failing to raise on direct appeal the
issue of the denial of aresidual doubt jury instruction at sentencing. The petitioner summarily
assertsthat residual doubt was amitigating circumstance fairly raised by the evidence and contends
that the failure to chalenge the denia of a requested jury instruction on appeal in and of itself
establishes trial counsel’ s ineffectiveness.

In order to prevail on this claim, the petitioner must establish both that his appellate
counsel’ sperformancewas deficient and that the petitioner was prejudiced asaresult of the deficient
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conduct. Porterfieldv. State, 897 SW.2d 672, 678 (Tenn. 1995); Cooper v. State, 849 SW.2d 744,
746-47 (Tenn. 1993). The petitioner’ sfailureto establish either prong of the Strickland test results
inthedenia of relief. Cooper, 849 SW.2d at 747. “To prove adeficiency, a petitioner must show
that counsel’s acts or omissions were so serious as to fall below an objective standard of
‘reasonableness under prevailing professional norms.”” Dean v. State, 59 SW.3d 663, 667 (Tenn.
2001) (quoting Strickland, 466 U.S. at 688, 104 S. Ct. at 2065). “To prove prejudice, a petitioner
must establish a reasonable probability that but for counsel’s errors the result of the proceeding
would have been different.” Id. “A reasonable probability is a probability sufficient to undermine
confidence in the outcome.” Id. (citing Strickland, 466 U.S. at 694, 104 S. Ct. at 2068).

The Tennessee Supreme Court has stated that residual doubt is a nonstatutory mitigating
circumstance. Statev. Thomas, 158 S.W.3d 361, 403 (Tenn. 2005) (citing McKinney, 74 SW.3d
at 307 (Tenn. 2002); State v. Hartman, 42 SW.3d 44, 55-56 (Tenn. 2001)); see T.C.A.. §
39-13-204(e)(1). “Thus, where the issue of residual doubt is raised by the evidence, a jury
instruction is appropriate.” 1d. (citing State v. Odom, 928 S.W.2d 18, 30 (Tenn.1996)). Such
evidence “may consist of proof . . . that indicates the defendant did not commit the offense,
notwithstanding the jury’s verdict following the guilt phase.” McKinney, 74 SW.3d at 307. In
Thomas, the defendant testified that he did not commit the charged murder, and our supreme court
determined that based on the defendant’ s testimony thetrial court should have provided the jury an
instruction on residual doubt. Thomas, 158 S.W.3d at 403. In the present case, the petitioner did
not testify in hisown defense at trial. Hefailsto note any particular evidence supporting aresidual
doubt instruction.

Our supreme court has also concluded that a convicted defendant’s right to have the jury
instructed on nonstatutory mitigating circumstancesis not constitutiona in nature and thefailureto
instruct the jury on nonstatutory mitigating circumstances when raised by the evidence is therefore
subject to harmlesserror analysis. See Statev. Hodges, 944 S\W.2d 346, 351-52 (Tenn. 1997), cert.
denied, 522 U.S. 999, 118 S. Ct. 567 (1997); seealso Tenn. R. Crim. P. 52(a); T.R.A.P. 36(b). A
charge should be considered prejudicially erroneousiif it failsto submit the legal issuesfairly or if
it misleads the jury asto the applicable law. Hodges, 944 SW.2d at 352. “However, if ‘by ther
breadth, the instructions on nonstatutory mitigating circumstances encompassed all the evidence
presented by the defense,” the omission of an instruction on a specific mitigating circumstance is
harmless.” Thomas, 158 S.W.3d at 403 (quoting Hodges, 944 SW.2d at 356). In the petitioner’s
case, as in Thomas, the trial court instructed the jury to consider in mitigation “any aspect of the
circumstances of the offense favorabl e to the defendant which is supported by the evidence.” This
“catch-all” mitigating evidence instruction “served to give the jury the opportunity and duty to
consider any residual doubts about his culpability.” Id. at 403-04.

Based on the foregoing, we conclude that the trial court did not err in denying the requested
residual doubt instruction and that, even if the evidence supported such an instruction, itsomission
washarmlessinview of thetrial court’ sgeneral instruction encompassing any lingering doubt of the
petitioner’s guilt. Accordingly, the petitioner cannot establish prejudice as to this allegation that
counsel provided ineffective assistance.
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B. Failureto Preserve Rule 404(b) Issue For Review

The petitioner contends that trial counsel were ineffective in failing to require procedural
compliance with Tennessee Rule of Evidence 404(b) regarding the trial court’s admission of
evidence of other crimesat trial. In particular, the petitioner challenges counsel’ sfailureto ensure
that atranscript of the hearing admitting evidence of the Branham murder wasincludedintherecord
to permit an appellate determination of whether the trial court complied with the procedural
requirements of Rule 404(b) in admitting such evidence. See Tenn. R. Evid. 404(b).

On direct appeal, counsel unsuccessfully challenged the ruling of the trial court admitting
evidence of the Branham murder asrelevant for apurpose other than to establish that the defendants
acted in conformity with acharacter trait and itsfinding that the probative val ue of the evidence was
not outweighed by the danger of unfair prejudice. See Tenn. R. Evid. 404(b)(2),(3). In addressing
the issue on direct appeal, this court stated in its opinion appended to the supreme court’ s opinion:

Although it is not clear, Appellants apparently do not
challenge thetria court’s compliance with the procedural aspects of
Rule 404(b) and instead, they only challenge the tria court’s
conclusion that the evidence was relevant to issues other than
Appellants’ characters and that the probative value of the evidence
was not outweighed by danger of unfair prgudice. Thus, we do not
address the trial court’s compliance with Rule 404(b)’ s procedural
requirements. Indeed, although the record indicates that the tria
court conducted a hearing on this issue, the record only contains a
brief excerpt of the hearing. Therefore, wewould be precluded from
reviewing the trial court's compliance with the procedural
requirements even if Appellants had challenged it. It isthe duty of
the party seeking appellate review to prepare arecord which conveys
afair, accurate and complete account of what transpired with respect
to the issues raised by the party. State v. Ballard, 855 S.\W.2d 557,
560-61 (Tenn. 1993); State v. Roberts, 755 S.W.2d 833, 836 (Tenn.
Crim. App. 1988). When the record is incomplete, and does not
contain atranscript of the proceedings relevant to an issue presented
for review, this Court is precluded from considering theissue. State
v. Matthews, 805 S.W.2d 776, 784 (Tenn. Crim. App. 1990).

Dellinger,79 SW.3d at 484, n.8 (Appendix).

At the post-conviction hearing, neither trial attorney could recall why a complete transcript
of the hearing was not included in the record on appea. Despite his contention that trial counsel
weredeficientinthisregard, the petitioner hasfailed to present the transcript for this court’ sreview.
Without the transcript, the petitioner cannot establish prejudice regarding this issue.
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1. EXCULPATORY EVIDENCE

The petitioner contends that the state withheld exculpatory evidence in violation of due
process by failing to disclose a 1992 Blount County Sheriff’s Office memorandum discussing the
investigation of aLester “Festus’ Johnson as a possible suspect in the homicides of the victim and
Branham. The memorandum, prepared by Blount County Detective Dale Gourley based on
information obtained from authoritiesin North Carolina, reported that Lester Johnson was tried in
1992 in North Carolinafor an assault against TinaHartman, aresident of Sevier County. According
to the memorandum, Johnson was* supposedly aclose associate of James Dellinger and Gary Sutton
of Sevier [County].” Thememorandum stated that both the victim and Branham were acquai ntances
of Hartman that she sought to have testify at Johnson’ strial as“character witnesses’ on her behalf.
The memorandum stated that the victim did not appear at Johnson’s trial and that Johnson was
acquitted of the charges against him on February 21, 1992, the same day the victim disappeared.
Detective Gourley ended the memorandum by targeting Johnson as apossi bl e suspect inthe murders
of the victim and Branham, suggesting that their deaths “ may have been contract/revenge killings
in retaliation for the arrest of Lester Johnson.”

At the post-conviction hearing, both of petitioner’s attorneys denied being provided with a
copy of the memorandum, athough Mr. Goergen did recall something about someone named
“Festus.” Counsel stated that if they had received information regarding another possible suspect
in thevictim's murder, they would have thoroughly investigated the matter.

In Brady v. Maryland, 373 U.S. 83, 87, 83 S. Ct. 1194, 1196-97 (1963), the Supreme Court
held that the “suppression by the prosecution of evidence favorable to an accused upon request
violates due process where the evidence is materia either to guilt or to punishment, irrespective of
the good faith or bad faith of the prosecution.” See dso State v. Marshall, 845 S.W. 2d 228, 232
(Tenn. Crim. App. 1992). Beforean accused isentitled torelief under thistheory, he must establish
severa prerequisites: (@) the prosecution must have suppressed the evidence; (b) the evidence
suppressed must have been favorabl e to the accused; and (c) the evidence must have been material.
See United States v. Bagley, 473 U.S. 667, 674-75, 105 S. Ct. 3375, 3379-80 (1985); Brady, 373
U.S. at 87,83 S. Ct. at 1196-97; State v. Edgin, 902 SW.2d 387, 389 (Tenn. 1995).

In the present case, the state does not really dispute that the memorandum was not provided
in requested discovery to the defense at trid or that it contained information somewhat favorableto
the petitioner. Thus, the question becomeswhether the undisclosed information was material to the
petitioner’ scase. Evidenceisconsidered materia only “*if thereisareasonable probability that, had
the evidence been disclosed to the defense, the result of the proceeding would have been different.’”
Edgin, 902 SW.2d at 390 (quoting Kyles v. Whitley, 514 U.S. 419, 433, 115 S. Ct. 1555, 1565
(1995)).

The petitioner summarily concludes that the memorandum was material in that it created
reasonabl e doubt regarding the petitioner’ s prosecution for the victim’s murder. At the sametime,
the petitioner submitsthat he cannot effectively prove or even investigate Johnson’srole, if any, in
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the murder these many years later. Although the memorandum suggested Johnson as a possible
suspect in the victim’s murder, it noted that the victim did not testify against Johnson at Johnson’s
trial and that Johnson wasacquitted. Inaddition, thememorandum characterized Johnson asa*“ close
associate” of both the petitioner and Dellinger and noted that Johnson was occupied with his own
trial in North Carolina on the date of the victim’s murder, thereby linking the petitioner to Johnson
and providing the petitioner with a possible motive for killing on Johnson’s behalf. Otherwise, in
order for the jury to have considered Johnson as the likely killer, it was necessary for jurors to
believe that immediately after being acquitted at his trial in North Carolina, Johnson traveled to
Sevier County, located thevictim, and killed him shortly after the petitioner and Dellinger bailed the
victim out of jail. To the limited extent that the memorandum contained information favorable to
him, we conclude the petitioner has not shown that “the favorable evidence could reasonably be
taken to put the whole case in such a different light as to undermine confidence in the verdict.”
Kyles, 514 U.S. at 435, 115 S. Ct. at 1566. The petitioner is not entitled to relief on thisissue.

IV. AGGRAVATING CIRCUMSTANCE NOT IN INDICTMENT

The petitioner challenges the failure to include in the indictment the statutory aggravating
circumstance used to support his death sentence. The petitioner acknowledges Tennessee case law
to the contrary, but he submits that the decisions are erroneous. On direct appeal, the petitioner
argued that the indictment failed to comply with the law as set forth in Apprendi v. New Jersey, 530
U. S. 466, 120 S. Ct. 2348 (2000). In Apprendi, the Court held that “[o]ther than the fact of aprior
conviction, any fact that increasesthe penalty for acrime beyond the prescribed statutory maximum
must be submitted to ajury, and proved beyond areasonable doubt.” 1d. 530 U.S. at 490, 120 S. Ct.
at 2363. In direct apped in the present case, the petitioner argued that the indictment failed to
comply with the requirements of Apprendi because it contained no facts concerning the Branham
murder, the conviction offense used as an aggravating factor in sentencing the petitioner to death for
the victim’smurder. See Dellinger, 79 SW.3d at 466. Our supreme court rejected the challenge,
holding that the principles of Apprendi did not invalidate Tennessee's capital sentencing structure.
As the supreme court observed, “Neither the United States Constitution nor the Tennessee
Constitution requiresthat the State chargein theindictment the aggravating factorsto berelied upon
by the State during sentencing in a first degree murder prosecution.” 1d. at 467. Moreover, upon
consideration of the decision in Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531(2004), our
supreme court has determined that the Blakely holding does not changeitsanalysisor prior holdings
regarding whether aggravating factorsmust be pledinanindictment. See Statev. Berry, 141 S\W.3d
549, 560 (Tenn. 2004).

In Statev. Reid, 164 S.W.3d 286, 312 (Tenn. 2005), our supreme court reaffirmed its prior
holdings on this issue as follows:

[T]his Court has consistently held that Apprendi does not affect
capital sentencing in Tennessee and does not require aggravating
circumstances to be pled in an indictment. See State v. Leach, 148
S.W.3d 42, 59 (Tenn. 2004); State v. Berry, 141 S.\W.3d 549, 562
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(Tenn. 2004); State v. Holton, 126 S.W.3d 845, 863 (Tenn. 2004);
Statev. Dellinger, 79 SW.3d 458, 467 (Tenn. 2002). Inaddition, we
have clarified that Ring, as well as the more recent decision in
Blakely v. Washington, 542 U.S. 296, 124 S. Ct. 2531, 159 L. Ed. 2d
403, (2004), “do not change our analysis . . . regarding whether
aggravating circumstances must be pled in the indictment.” Berry,
141 SW.3d at 560; State v. Davis, 141 S.\W.3d 600, 616 (Tenn.
2004). Asweexplainedin Berry, “thefocusin Apprendi, Ring, and
Blakely was on the Sixth Amendment right to trial by jury,” and “the
Court expressly declined to impose the Fifth Amendment right to
presentment or grand jury indictment upon the States.” Berry, 141
S.W.3d at 560. Moreover, we emphasized that defendantsin capital
cases receive written notice of the State's intent to seek the death
penalty prior to trial, as well as written notice of the aggravating
circumstances, under Rule 12.3 of the Tennessee Rules of Criminal
Procedure. 1d. at 562.

In short, we have held repeatedly that Tennessee's capital
sentencing scheme does not require that aggravating circumstances
be included in an indictment.

(Footnote omitted). We are bound to apply the law, and we will not reverse the petitioner’s
conviction on the ground that the failure to set forth the aggravating circumstance in the indictment
violated hisrightsto grand jury indictment and due process under the Fifth and Sixth Amendments
to the United States Constitution and Articlel, sections 8 and 14 of the Tennessee Constitution. The
petitioner is not entitled to relief on thisissue.

V. CUMULATIVE EFFECT OF ERRORS

Based on our review of the record, pleadings, and applicable law, we have found no errors
to accumulate for our consideration. Accordingly, thisissue is without merit.

CONCLUSION

In consideration of the foregoing and the record as awhole, we affirm the judgment of the
trial court.

JOSEPH M. TIPTON, JUDGE
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