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MARTONE, Justice.
11 A jury convicted Todd Lee Smith of two counts of first-
degree nurder (both preneditated and fel ony nurder for each count),
arnmed robbery, and first-degree burglary. The trial court
sentenced him to death for the nurder convictions, and to
consecutive eighteen-year prison terns for the noncapital crines.
Appeal to this court is automatic under Rules 26.15 and 31.2(b),
Ariz. R Cim P., and direct under A RS. § 13-4031. W affirm
| . BACKGROUND
12 During the summer of 1995, C arence “Joe” Tannehill, 72,
and El aine, his 73-year-old wife, were canping near Ashurst Lake,
approximately twenty mles from Flagstaff. They arrived at the
canpsite in their truck and travel trailer on July 26, 1995.
13 Todd Lee Smith arrived at the Ashurst canpground on July
21, 1995 with his nother, Judy Smth, and four-year-old son in a
not or honme and car. The three were living in the notor hone.
Smth had been unenployed for sone time and Judy supported al
three with her Social Security incone.
14 On July 31, 1995, after a quarrel, the Smths left
Ashurst separately. Later that sanme day, Todd Smth and his son
returned to Ashurst in the notor home. He had no noney. Wen he
arrived, he checked in and gave the canpground hosts the nane “Tom

Steel” and an incorrect |license plate nunber.



15 The next eveni ng, August 1, Smth went to the Tannehills’
trailer armed with a gun and knife. H's hand was wapped in his
son’s T-shirt to feign aninjury as aruse to get intothe trailer.
Once Smth was inside, M. Tannehill grabbed for the gun and it
went off. Smth then struck the Tannehills repeatedly with the
gun. Al though both had already died from blunt-force head
injuries, he also cut their throats. Ms. Tannehill also had
brui ses and |acerations on her arms and upper body, which the
medi cal exam ner characterized as defensive wounds.

16 Smth took M. Tannehill’s wallet from his back pocket
and enptied Ms. Tannehill’s purse on the bed. He took cash, but
left credit cards. He also took a white television set, seven
neckl aces, and approximately $130. Smth said he struck them
first, took the itens, and when he thought they were getting up,
struck themagain and slit their throats.

M7 The Tannehills’ bodies were not discovered until August
3, 1995, when nei ghboring canpers grew concerned over not having
seen the Tannehills for a couple of days. By this tine, Smth and
his son had gone to Phoenix and were staying with friends.

18 VWhen Smth arrived i n Phoeni x on the norni ng of August 2,
he told his friends he had just conme from Louisiana. Smth asked
one of his friends to sell a pearl necklace for him which he said
had bel onged to his grandnother. Smth stayed with these friends

and parked his notor hone behind a gas station. After Smth saw



his picture on the news in connection with the Tannehill murders,
he renoved the license plate fromthe notor hone. He was al so seen
| eaving the notor hone with a green trash bag, which police |ater
recovered in a nearby dunpster. The bag contai ned a bl oodstai ned
handgun and kni fe, and bl oody cl othing. Both Tannehills’ bl ood was
on the gun and clothing, M. Tannehill’s blood was on the knife,
and Smth's blood was also on the clothing. After obtaining a
search warrant for the notor hone, the police discovered the
Tannehill s’ television set and six neckl aces.

E After a friend reported himto the police, Smth was
arrested at a Denny’s restaurant during the early norning hours of
August 6. Phoeni x police held Smth until the investigating
detective, Mchael Rice, arrived from Flagstaff. The Phoeni x
police did not interrogate himand did not give himwarnings under

M randa. They only held himuntil the Coconino authorities cane to

pi ck hi m up.
7110 While waiting for Detective Riceto arrive, Smth engaged
in small talk with the Phoenix officers. During one of these

conversations with Oficer Maish, Smth nmade sone incrimnating
statenents regarding his notor honme, neeting the Tannehills, and
his drug use. When Detective Rice arrived, he gave Smth the
war ni ngs requi red by M randa and conduct ed and vi deot aped the first
interrogation. Smth waived his Mranda rights and agreed to tal k.

When the detective told Smith that they had found the bl oody



weapons and clothes, Smth invoked his right to a | awer and the
i nterrogation stopped.
111 At the end of the first interrogation, Detective Rice
prepared to take Smth to Flagstaff. Just before |eaving the
police station, Smth said to Detective Rice, “I don't see why I
shouldn’t just tell you.” Tr. Apr. 15, 1997 at 149. Thi s
statenment was not recorded. However, once in the car, Detective
Ri ce hooked up a tape recorder and clarified that Smth’ s statenent
meant that he wanted to speak to the police after all. VWile en
route to Flagstaff, Smth admtted robbing the Tannehills and
hitting themwith the gun. Smth’s final interrogation occurred as
soon as they arrived in Flagstaff, during which Smth provided a
summary of the events that took place in the Tannehills’ trailer.
1. | SSUES
Smth raises the follow ng issues:
A Trial |ssues
1. Did the trial court commt clear and manifest error in
determning that Smth's statenents were adm ssible at trial?
2. Didthe preneditationinstructioninthis case constitute
reversible error?
B. Sent enci ng | ssues
1. | s the Arizona death penalty unconstitutional onits face

and/or as applied in this case?



[11. ANALYSI S
A TRI AL | SSUES
1. ADM SSI BI LITY OF SM TH S STATEMENTS
112 Smth argues that the court erred in not suppressing his
statenents to the police in violation of the Fifth and Sixth
Amendnents to the United States Constitution and Article 2,
Sections 10 and 24 of the Arizona Constitution. Wthin that
general argunent, Smth appears to nmake several sub-argunents: his
statenents were not voluntary, the police violated Mranda, he did
not reinitiate contact after requesting counsel, and his right to
counsel was vi ol at ed.
a. Vol unt ari ness
113 Smth argues that the court erred in admtting his
statenents because they were nade either while he was under the
i nfluence of nethanphetam nes or while experiencing wthdrawal
synptons. This argunent appears to chall enge the vol untariness of
hi s statenents.
114 Because confessions are presuned involuntary, the state
must show by a preponderance of the evidence that a confession was

voluntary. State v. Scott, 177 Ariz. 131, 136, 865 P.2d 792, 797

(1993). The trial court’s ruling will not be reversed absent cl ear
and manifest error. 1d. The court will look at the totality of

the circunstances to determ ne “‘ whet her police conduct constituted

overreaching.”” 1d. (quoting State v. Stanley, 167 Ariz. 519, 524,



809 P.2d 944, 949 (1991)). “Coercive police activity is a
necessary predicate to the finding that a confession is not

‘voluntary’ . . . .” Colorado v. Connelly, 479 U S. 157, 167, 107

S. &. 515, 522 (1986). Wen eval uating coercion, the defendant’s
physi cal and nental states are rel evant to determ ne susceptibility
to coercion, but alone are not enough to render a statenent

involuntary. State v. Tucker, 157 Ariz. 433, 445, 759 P.2d 579,

591 (1988).

115 The trial court conducted a four-day suppression hearing
on the voluntariness of Smth's statenents and found all statenents
made after he arrived at the Phoenix police station were
adm ssi bl e. Wiile there is sone evidence that Smth may have
consuned net hanphet am ne shortly before his arrest, the police did
not perceive Smth to be under the influence of or withdraw ng from
drugs. In addition, Smth hinself told Oficer Mish that he had
not consunmed drugs for a couple of days before his arrest. Smth
did not behave in a bizarre or unusual way. H's speech was clear.
He was not unkenpt. He was not hysterical, hallucinating, or
di sori ent ed. On the contrary, he was friendly and cooperative

Sm th appeared to understand his di scussions with police, was aware
of his rights, and coul d comruni cate. The police did not threaten,
intimdate, or nmake prom ses to induce himto speak. No evidence

exi sts that police conduct coerced himto speak.



116 In addition, Smth wunderstood the neaning of his
statenents. Tucker, 157 Ariz. at 446, 759 P.2d at 592. For
exanple, Smth invoked his right to a lawer during his first
interrogation when the detective presented himw th incrimnating
evi dence. Thus, he was able to understand the incul patory nature
of the evidence and the need to protect hinself by invoking his
rights. We affirmthe trial court’s ruling that Smth' s statenents
were vol untary.
b. M r anda

117 Smth argues that the first statenents he nmade while in
custody were in violation of Mranda because they were nade after
he was in custody but before he was advised of his rights. It is
not clear from Smth's Opening Brief to which statenents he is
referring. However, the only incul patory statenents were those
made to O ficer Miish, so we address them

118 M randa’ s procedural safeguards apply only to custodia

interrogation. Mranda v. Arizona, 384 U S. 436, 444, 86 S. C

1602, 1612 (1966). Interrogation “refers not only to express
gquestioning, but also to any words or actions on the part of the
police (other than those normally attendant to arrest and custody)
that the police should know are reasonably likely to elicit an

incrimnating response fromthe suspect.” Rhode Island v. lnnis,

446 U.S. 291, 292, 100 S. Ct. 1682, 1685 (1980).



119 O ficer Maish did not give Smth Mranda war ni ngs because
he had no intention of conducting an interrogation. H s
responsibility was sinply to watch Smith while waiting in an
unsecur ed hol ding roomuntil Detective Rice arrived fromFl agstaff.
VWhile sittingwith Smth, they engaged in small tal k about Col orado
and el k hunting. Smth told Oficer Maish he renoved the |icense
plate fromhis notor home and admtted neeting the Tannehills. He
al so tal ked about his ex-wi fe and her drug problens, as well as his
own “casual” use of nethanphetam ne, stating that he had used the
drug two days earlier. During the course of the conversation,
Oficer Maish told Smth he did not |ook well for his age and that
such an appearance is usually caused by sickness or drug use.
Smth said, “Just because he had sonme nethanphetam ne, doesn’t
make himan addict.” Oficer Mish responded, “Wat nmeth?” Tr.
May 29, 1996 at 134. Smith then produced a snmall anpunt of the
drug from his pants pocket.
120 The evidence supports the trial court’s finding that
Oficer Maish did not interrogate Smth. H's statenents and
guestions were in response to Smth' s questions and conversati on.
None of Officer Maish's statenents rise to the I evel of Innis-type
guestions--those designed to elicit incrimnating responses. As
the trial court stated, O ficer Maish's statenents “were not nade
with the expectation that they would lead to incrimnating

statenments by the defendant.” Mnute Entry, Mar. 20, 1997. W



affirmthe trial court’s ruling.

C. Statenents Made After Smth Requested Counse
121 Smth argues that his statenents to Detective Ri ce shoul d
have been suppressed because they were nade after Smth had
requested a | awyer, and Smth had not reinitiated contact with the
pol i ce.
122 When a suspect invokes his right to a |awer, all

gquestioning must cease. Edwards v. Arizona, 451 U S. 477, 481, 101

S. C. 1880, 1883 (1981). However, if the suspect reinitiates
contact with the police, he waives his rights and questioning can

conti nue. O egon v. Bradshaw, 462 U.S. 1039, 1043-44, 103 S. C

2830, 2833-34 (1983); State v. Burns, 142 Ariz. 531, 535, 691 P.2d

297, 301 (1984) (holding that defendant reinitiated contact when he
said, “Well, | want to tell you what happened.”). |n Bradshaw, the
Court held that the defendant’s question, “Well, what is going to
happen to nme now?” evidenced “a desire for a generalized di scussion
about the investigation.” Bradshaw, 462 U S. at 1045, 101 S. C
at 2835. Thus, the defendant in that case reinitiated contact
after invoking his right to a | awyer.

123 Likewse, in this case, Smth said, “I don't see why |
shouldn’t just tell you.” Tr. Apr. 15, 1997 at 149. This, too,
showed a desire for a discussion about the investigation.
Detective Rice renmoved any doubt as to Smth’s intent by clarifying

that Smth's statenent was an indication that he now wanted to

10



speak.

124 Smth asserts that his confessions to the police were
made after he requested counsel and that he did not reinitiate
contact. However, it is not clear if he is arguing 1) that he did
not reinitiate contact because he never said, “l don't see why I
shouldn’t just tell you,” or 2) even if he said it, the police
initiated contact first, or 3) that even if he said it, the
statenment did not rise to the level of one intended to reinitiate
contact.! At all events, we cannot agree that Smith did not

reinitiate contact.

125 First, during the suppression hearing, Smth neither
adm tted nor denied saying, “lI don’t see why | shouldn’t just tel
you.” Rat her, he stated that he did not recall making the

statenent. Tr. May 31, 1996 at 157. Although this statenent was
not recorded, Detective Rice immedi ately wote it in his notebook.
In addition, after setting up a recorder, Detective R ce asked
Smthif his earlier statement neant that he wanted to talk to them
after all--he did not sinply resune questioning. Smth did not
ask, “What earlier statenent?” or express confusion over the
detective' s question. It is reasonable to infer that Smth did

make the statenent and thus reinitiated contact with the police.

! These three argunments were made in Smith's Mtion to
Suppress at trial.

11



126 Second, no evi dence exists, except Smth s own assertion,
that Detective Rice was the one who reinitiated the contact.
Third, Detective Rice stopped questioning and ended the first
interrogation after Smth invoked his right to counsel. After
being transferred downstairs to the car, Smth said to Rice, *“I
don’t see why | shouldn’t just tell you.” Tr. Apr. 15, 1997 at
149. As we have already stated, this statenent indicated a desire
to discuss the investigation. Therefore, Smth did intend to
reinitiate contact and waive his rights. H s statenents are
adm ssi bl e.
d. Ri ght to Counsel

127 Smth appears to assert that his right to counsel was
vi ol ated when the police questioned himw thout a | awer because
judicial proceedings had been initiated against him He does not
argue this point, but nerely states, “It should al so be noted that
a conplaint had been filed against Appellant prior to his arrest.
The filing of the conplaint entitled Appellant to the appoi ntnent
of counsel.” Appellant’s Opening Br. at 8.

128 We need not decide whether the filing of a conplaint
initiates adversary judicial proceedings. See Ariz. R Crim P.
2.2. Even if Smth was entitled to counsel, he waived the right
after receiving Mranda warnings and, thus, his statenments to

Detective Rice are adm ssi bl e.

12



129 After the Sixth Anendnent right to counsel attaches, the

accused can waive this right and speak to police w thout counsel

present. Patterson v. lIllinois, 487 U S. 285, 108 S. C. 2389

(1988) (hol ding statenents frompost-indi ctnent questioni ng wi t hout
counsel adm ssible, and rejecting the argunment that the Sixth
Amendnent right to counsel prohibits the police frominitiating
guestioning even if the accused did not request counsel). |If the
accused has been given his Mranda warni ngs and nmakes a vol untary,
knowi ng, and intelligent waiver of those rights, the statenents are
adm ssible. 1d. at 292-94, 108 S. C. at 2394-96. However, when
the police initiate questioning, a waiver of the right to counsel
isonly valid if the accused has not yet asked for a lawer. 1d.
at 291, 108 S. . at 2394. The analysis, therefore, mrrors the
M randa anal ysis we have al ready done.

130 When a suspect invokes his right to a lawer, all

guestioni ng nust cease. Edwards v. Arizona, 451 U. S. 477, 481, 101
S. C. 1880, 1883 (1981). However, if the suspect reinitiates
contact with the police, he waives his rights and questioning can

conti nue. O egon v. Bradshaw, 462 U.S. 1039, 1043-44, 103 S. C

2830, 2833-34 (1983); see also Edwards, 451 U S. at 484-85, 101 S.

. at 1884-85. In the Sixth Amendnent context, the Edwards
anal ysis applies--after the accused requests counsel, a subsequent
wai ver nmust not be based on police-initiated questioning, but nust

be defendant-initiated. M chigan v. Jackson, 475 U. S. 625, 635- 36,

13



106 S. C. 1404, 1410-11 (1986) (holding postarraignnment
questioning of an accused who requested counsel at the arrai gnnent
invalid). Furthernore, once the suspect has waived his rights, he
is always free to re-invoke them

131 In this case, Smth was given the Mranda warnings by
Detective R ce before he was questioned. Smth said, “l’ve--1've
got no problemtalking to you.” State Ex. 171, Det. Rice Interview
at Phoenix Police Station at 2. Thus, Smth initially waived his
rights. After Smth was confronted with incrimnating evidence
during questioning, he stated, “I want a |l awer--1--1 need a | awer
| guess--if you guys think I did this, | need a |lawer.” 1d. at
20. Smith was aware of his rights, as evidenced by his invoking
them during the interrogation. Questioning ceased when Smth
stated unequivocally his desire for a lawer. Smth then waived
his right to a lawer when he reinitiated contact with the
statenment, “I don't see why | shouldn’t just tell you.” Tr. Apr.
15, 1997 at 149. There was no Sixth Amendnent violation. Smth's
statenents to Detective Rice are adm ssible.

132 In addition, Smth's statenents to O ficer M sh, nade
bef ore he received his M randa warnings, are adm ssible evenif his
Si xth Amendnment right to counsel had attached. ““[T]he Sixth
Amendnent is not violated whenever--by |uck or happenstance--the
State obtains incrimnating statenents fromthe accused after the

right to counsel has attached.’” Kuhlmann v. WIlson, 477 U S. 436,

14



459, 106 S. Ct. 2616, 2630 (1986) (quoting Miine v. Multon, 474

U S 159, 176, 106 S. C. 477, 487 (1985)). Kuhlnmann held that the
Si xt h Amrendnent did not forbid admtting postarrai gnnment statenents
made to a jailhouse informant who did not question or otherw se
deli berately elicit information from the defendant. Id. The
def endant’ s statenents were “spontaneous” and “unsolicited.” I|d.
at 460, 106 S. C. at 2630.

133 For the sane reason that the adm ssion of Smth's
statenments to O ficer Maish did not violate Mranda, it did not
violate the Sixth Anmendnent. O ficer Maish did not interrogate
Smth, nor did he use any tactics designed to elicit information.
Smth s statenents to Oficer Maish were unsolicited. He engaged
in casual conversation with O ficer Miish and incrimnated hinself
in the process. Hs statenments to Oficer Mish are also
adm ssi bl e.

2. PREMEDI TATI ON | NSTRUCTI ON

134 Smth argues that the preneditation instruction and
closing argunent given in this case constitute reversible error
because they allowed the jury to find preneditation without finding

actual reflection. Smthrelies on State v. Ramrez, 190 Ariz. 65,

945 P.2d 376 (App. 1997), which held that ARS. 8§ 13-1101(1),
defining “preneditation,” requires actual reflection. The state
argues that Ram rez was incorrectly decided, or inthe alternative,

that it is distinguishable onits facts fromthis case.

15



135 There is a conflict in the Arizona Court of Appeals over
whet her preneditation requires actual reflection or a length of

time topermt reflection. See State v. Haley, 287 Ariz. Adv. Rep.

3 (App. 1998) (holding the plain | anguage of the statute does not
require actual reflection and noting that after Ram rez, the
| egislature nodified the statute, which nowstates that “[p]roof of
actual reflectionis not required,” 1998 Ariz. Sess. Laws Ch. 289,
8§ 6 (effective Aug. 21, 1998)).

136 W need not resolve the conflict in this case because
Smth was al so convicted of felony nurder, which does not require

a finding of preneditation. See State v. Thornton, 187 Ariz. 325,

334, 929 P.2d 676, 685 (1996); State v. Lujan, 124 Ariz. 365, 370,

604 P.2d 629, 634 (1979); see also State v. Styers, 177 Ariz. 104,

110, 865 P.2d 765, 771 (1993). Smth does not chall enge the fel ony
mur der convi ctions on appeal .
B. SENTENCI NG | SSUES
1. CONSTI TUTI ONALI TY OF THE DEATH SENTENCE
137 As a prelimnary matter, it is undisputed that Smth

killed the Tannehills and, therefore, Enmund v. Florida, 458 U.S.

782, 102 S. C. 3368 (1982), and Tison v. Arizona, 481 U S. 137,

107 S. C. 1676 (1987), are satisfied.
138 In capital cases, we independently review the trial
court’s findings of aggravating and mtigating circunstances to

determine if the death penalty is appropriate. A RS § 13-

16



703.01(A) (Supp. 1997). The trial court found four aggravating
factors in this case: 1) two people were killed, A RS § 13-
703(F)(8) (Supp. 1997); 2) the crine was conmtted in expectation
of pecuniary gain, A RS 8 13-703(F)(5); 3) the crinme was
especially cruel as to Ms. Tannehill, A RS. 8§ 13-703(F)(6); and
4) the victins were nore than 70 years old, AR S. 8 13-703(F)(9).
Smth does not challenge the (F)(8) finding, and it is clearly
supported by the evidence.
a. Pecuniary Gain

139 This aggravating factor is present when, “the defendant
coomitted the offense as consideration for the receipt, or in
expectation of the receipt, of anything of pecuniary value.”
A RS 8 13-703(F)(5). This factor exists when pecuniary gain is
“a motive, cause or inpetus for the nmurder and not nerely the

result of the nmurder.” State v. Spears, 184 Ariz. 277, 292, 908

P.2d 1062, 1077, cert. denied, 117 S. C. 393 (1996). Al so,
“Iw hen the def endant cones to rob, the defendant expects pecuniary
gain and this desire infects all other conduct of the defendant.”

State v. LaGrand, 153 Ariz. 21, 35, 734 P.2d 563, 577 (1987). Any

claimthat the defendant did not intend to kill before the robbery

is irrel evant. See State v. Fierro, 166 Ariz. 539, 551, 804 P.2d

72, 84 (1990).
140 The trial court found that Smth went to the victins’

trailer armed with a gun and large knife with the intent to rob

17



them He had no job and no noney. Smth attacked the Tannehills,
stole their property, then beat themagain and slit their throats
when he thought they were getting up fromthe first attack. The
victinmse did not pose a threat to Smth after he had stolen their
property and he coul d easily have robbed themw thout killing them
Smth's claimthat he acted in an i npul sive rage when he killed the
Tannehil | s was not supported by the evidence. He had denonstrated
the ability to control his anger in the past.

141 It is undisputed that Smth cane to rob the Tannehills.
He admts this in his OQpening Brief, Appellant’s OQpening Br. at 13,
and in closing argunent he admtted that he preneditated the
r obbery. Tr. of Apr. 23, 1997, at 66. Smth did not kill the
Tannehills and then decide to rob themas an afterthought. He canme
to rob, and his desire for pecuniary gain infected his conduct.

See LaGrand, 153 Ariz. at 35, 734 P.2d at 577. Smth attacked

them and, by his own account, killed them when he believed they
were resisting his attenpts to rob them M. Tannehill was
di sabl ed and used a cane. Smth was considerably |arger than both
victinms, was arned with two weapons, and had al ready beaten them
142 Smth argues that his only notive was to rob and the
murders occurred only after the victins resisted. He does not
offer any authority to support his argunent that when victins
resist a robbery and are killed for it, pecuniary gain does not

exist. Smth wanted the Tannehills’ property and he killed themto

18



get it. The evidence supports the finding of pecuniary gain for
both nurders beyond a reasonabl e doubt.

b. Especi ally Hei nous, Cruel or Depraved
143 Thi s aggravating factor is phrased i n the di sjunctive, so
if any one of the three factors is found, the factor is satisfied.

State v. Stokley, 182 Ariz. 505, 517, 898 P.2d 454, 466 (1995).

Cruelty contenplates the nental anguish and physical pain of the

victim before her death. State v. Miurray, 184 Ariz. 9, 37, 906

P.2d 542, 570 (1995) (quoting State v. Walton, 159 Ariz. 571, 586,

769 P.2d 1017, 1032 (1989)). “Cruelty is found when the ‘victim
[is] conscious at the tine of the offense in order to suffer pain

and distress.’” State v. Spreitz, 190 Ariz. 129, 147, 945 P.2d

1260, 1278 (1997) (alteration in original) (quoting State v. Amaya-

Ruiz, 166 Ariz. 152, 177, 800 P.2d 1260, 1285 (1990)). Mental
anguish is found when the victim “experiences significant
uncertainty as to [her] ultimte fate.” Mirray, 184 Ariz. at 37,
906 P.2d at 570. It also exists where a victim wtnesses the
killing of a fam |y nenber before she herself is killed. State v.

Kiles, 175 Ariz. 358, 371, 857 P.2d 1212, 1225 (1993).

144 The trial court found that the state had proved cruelty
beyond a reasonable doubt for Ms. Tannehill, but not for M.
Tannehill. Sufficient proof did not exist that M. Tannehill was

conscious after the initial blows to his head. The surgically

inplanted plastic plate in his head was shattered in the attack.
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The nedical exam ner could not determ ne the point at which the
pl ate shattered. It could have happened with the first blow,
killing himor at |east rendering hi munconscious. M. Tannehil
did not have any defensive wounds. W agree that the state did not
prove cruelty for M. Tannehill.
145 As to Ms. Tannehill, the trial court based its finding
of cruelty on: 1) defendant’s own evidence that he only knocked
her down initially and, therefore, she was conscious, and 2) the
presence of defensive wounds on her forearns, which showed she was
alive during the attack and had the opportunity to fear for her
life and her disabled husband s life.
146 Smth characterizes the trial court’s finding of cruelty
as specul ative. W disagree. As the trial court stated, “[t]here
had to have been sheer terror in her mnd as she experienced the
Def endant’ s attacks on her and her husband.” Sp. Verdict at 5.
Ms. Tannehill watched her elderly, disabled husband try to defend
them by grabbing at Smth’s gun, which then fired. She saw Smth
beat her husband with the gun before she herself was beaten. Using
Smth's own version of the facts, he struck her again when he saw
she was getting up fromthe first beating. This evidence, conbined
w th defensive wounds, supports a finding of cruelty as to Ms.
Tannehi | | .

C. Age of Victins

147 Smith asserts that the age of the victinse is an

20



unconstitutional aggravating factor because it takes into account
whom the defendant killed rather than the propensities of the
def endant. However, Smth points to no constitutional provisionto
support this assertion.
148 W find that the age of a victim is an appropriate
aggravating factor because a rational basis exists for it. By
adopting the (F)(9) factor, the legislature determ ned that the
young and old are especially vul nerable and shoul d be protected.
It is not irrational for the legislature to conclude that nurders
of children and the elderly are nore abhorrent than other first-
degree nurders. Thus, in the absence of sufficient mtigating
factors, nmurders of this sort should be puni shed nore severely. In
addition, the age of the victimis relevant to an inquiry into the
defendant’s characteristics and propensities. Those who prey on
the very young or the very old are nore dangerous to society.
149 Smth does not dispute that the state proved beyond a
reasonabl e doubt that both victins were nore than 70 years old. W
uphol d both (F)(9) aggravators.

d. Statutory Mtigation
150 The trial court did not find statutory mtigation and
Smth does not challenge this on appeal. The only statutory
mtigating factor alleged by Smth was AR S. § 13-703(Q (1) ("“The
def endant’ s capacity to appreci ate the wongful ness of his conduct

or to conform his conduct to the requirenents of |aw was
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significantly inpaired, but not so inpaired as to constitute a
defense to prosecution.”). Smth alleged that drugs, al cohol, and
mental and enotional disorders caused significant inpairnent.

151 W agree with the trial court that the evidence is
insufficient to establish the existence of the (G (1) mtigating
factor. First, we do not believe that Smth was inpaired by drugs
or alcohol at the tine of the nurders. H's own statenents to
Detective Rice were that he was not intoxicated before the nurders,
but he had been taking nethanphetam ne after the nurders. The
evi dence does not support a finding that Smth was under the
i nfl uence of drugs or al cohol during the nurders.

152 Second, we agree with the trial court that Smth likely
has a personality disorder, but this did not cause significant
i npai rment . “Character or personality disorders alone are

generally not sufficient to find that defendant was significantly

inpaired.” State v. Apelt, 176 Ariz. 349, 377, 861 P.2d 634, 662
(1993). Smith was both able to appreciate the wongful ness of his
actions and had the ability to conform his conduct to the
requi renents of the | aw

153 Smith did not prove he suffered any physical brain
damage. Although he presented testinony of head injuries, tests
showed he had nornmal neurol ogical function and a normal |Q

154 Smth planned the nurders and robbery. Evidence shows

that he then covered up his actions in these crines. For exanple,
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he renoved the |icense plate fromhis notor honme and t hrew away t he
bl oody weapons and cl othing. The evidence shows that Smth
appreci ated the wongful ness of his conduct.
155 That Sm th can conformhis conduct to the requirenents of
the law is evidenced by his lack of prior serious convictions. He
has one m sdeneanor conviction for DU . In addition, wtnesses
testified that Smith could control his tenper and wal k away from an
altercation. Smth has not proved this mtigator.

e. Non-statutory Mtigation
156 The trial court next considered all non-statutory
mtigating factors offered by Smth and found eight of them In
addition, the trial court found non-statutory inpaired nental
capacity from the evidence offered for the (G (1) statutory
mtigator, and stated Smith was inpaired, “but not significantly
so.” Sp. Verdict at 9. W agree with these findings.
157 Smth alleged the followng fifteen non-statutory
mtigating factors: 1) lack of prior felony or serious crimna
history; 2) love of and for his famly; 3) long-termaddiction to
drugs and al cohol; 4) renorse; 5) substantial use of and i npairnent
by drugs and al cohol prior to the homcide; 6) cooperation wth | aw
enforcenent; 7) unusual stress prior to the hom cide; 8) behavi oral
and personality disorders and |long-termeffects of head injuries;
9) good father and famly man; 10) victins’ actions precipitated

vi ol ent response and hom cide; 11) newfound religious beliefs; 12)

23



| ack of future dangerousness and ability to be rehabilitated; 13)
artistic talent; 14) dysfunctional famly background; and 15)
pretrial incarceration conduct.
158 The trial court found that Smith proved the follow ng
ei ght non-statutory factors by a preponderance of the evidence: 1)
| ack of prior felony or serious crimnal history; 2) love of his
son (but not his famly); 3) long-term addiction to drugs and
al cohol; 4) cooperation wth |aw enforcenent; 5) behavioral and
personality disorders and |long-term effects of head injuries; 6)
newf ound religious beliefs; 7) dysfunctional fam |y background; and
8) controlled conduct 1in court hearings (but not pretrial
i ncarceration conduct). The trial court concluded these mtigating
factors were not sufficiently substantial to call for Ieniency “in
I ight of the overwhel m ng aggravating factors.” Sp. Verdict at 13.
Smth does not challenge the trial court’s findings of non-
statutory mtigating factors, but challenges instead the wei ghing
process.
159 W have i ndependently reviewed the trial court’s findings
of aggravation and mtigation and agree with those findings. Upon
i ndependent wei ghi ng, we conclude that the mtigation, considered
i ndi vidually and collectively, is not sufficiently substantial to
warrant | eniency.

f. Constitutionality of the Death Penalty

160 Sm th makes a nunber of constitutional challenges to the
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death penalty that have previously been rejected by this court: 1)
cruel and unusual punishnent; 2) death sentences are arbitrary; 3)
proportionality review, 4) the jury, not the judge, should decide
deat h sentences; and 5) prosecutorial discretion for seeking death
penalty. W continue to reject these argunents.

61 In addition, Smth argues that because |ife inprisonnent
W thout parole, as an alternative to the death penalty, did not

exi st when State v. Gllies, 135 Ariz. 500, 662 P.2d 1007 (1983),

was decided, this “should further limt the class of defendants for
whom Death is appropriate.” Assum ng he asks this court, and not
the legislature, to define death penalty eligibility, his argunent
is without nerit.

162 Finally, Smth argues that Arizona's death penalty is
unconstitutional because it fails to provide a vehicle at the tine
of execution to accompdat e changed behavi or while incarcerated.

He notes that under State v. Watson, 129 Ariz. 60, 628 P.2d 943

(1981), if the defendant has an i ndependent basis for resentencing,

i nt erveni ng conduct nmay be considered. See also State v. Ri chnond,

180 Ariz. 573, 580, 886 P.2d 1329, 1336 (1994). Snith argues that
w t hout such an independent basis for resentencing, such clains
cannot be made under either state or federal post-conviction
procedures. This, he says, is contrary to the statenent in Gllies
that “[i]f there is validity to appellant’s claim the avenues for

post-conviction relief, both state and federal, are not closed to
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him” dllies, 135 Ariz. at 509, 662 P.2d at 1016.

163 But Gllies did not acknow edge the validity of such an
i ndependent claimand Smth fails to make an argunent in support of
it even if the avenues of post-conviction relief are closed. W
thus reject it.?

V. DI SPOSI TI ON

164 W affirm Smth' s convictions and sentences for both
counts of first-degree murder, arned robbery, and first-degree

burgl ary, including both sentences of death.

Frederick J. Martone, Justice

CONCURRI NG

Thomas A. ZIl aket, Chief Justice

Charles E. Jones, Vice Chief Justice

Stanley G Fel dman, Justice

Ruth V. MG egor, Justice

2 Such a claim even if valid, presents ripeness problens.
A court cannot know whether a defendant will in the future have
anot her basis for resentencing. Nor can a court know whether in
the years ahead the evidence would support a finding of good
behavi or.

26



	I. BACKGROUND
	II. ISSUES
	A. Trial Issues
	B. Sentencing Issues

	ANALYSIS
	A. TRIAL ISSUES
	1. ADMISSIBILITY OF SMITH’S STATEMENTS
	a. Voluntariness
	b. Miranda
	c. Statements Made After Smith Requested Counsel
	d. Right to Counsel

	2. PREMEDITATION INSTRUCTION

	B. SENTENCING ISSUES
	1. CONSTITUTIONALITY OF THE DEATH SENTENCE
	a. Pecuniary Gain
	b. Especially Heinous, Cruel or Depraved
	c. Age of Victims
	d. Statutory Mitigation
	e. Non-statutory Mitigation
	f. Constitutionality of the Death Penalty


	IV. DISPOSITION
	CONCURRING:


