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Pursuant to the Antiterrorism and Effective Death Penalty Act
(AEDPA) (effective 24 April 1996), the district court denied: (1)
relief on Jack Harry Smth's 28 U S.C. § 2254 habeas application,
chal I engi ng his now al nost 30-year-old state-court capital-nurder
conviction; and (2) a Certificate of Appealability (COA.
Therefore, Smth, a death-sentenced prisoner, seeks the required

COA fromthis court. He requests a COA for two issues: whether

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



the district court erred by applying an AEDPA-deferential, rather
t han a non- AEDPA-de novo, standard of review, to the state-habeas
court’s findings of fact and conclusions of |aw, and whether he
“suffered prejudicial representation at [his 1978 capital - murder]
trial respecting his ‘right to testify'”. Because, under AEDPA,
Smth fails to showeither that reasonable jurists coul d debate the
district court’s assessnent of his constitutional claimor that the
i ssue presented by the claimis adequate to proceed further, a COA
i s DEN ED.
| .

Smth's «capital-nmurder trial was held in July 1978,
approxi mately seven nonths after the 7 January 1978 killing of Roy
A. Deputter, during the aggravated robbery of a conveni ence store.
On direct appeal, Smth conceded the evidence is sufficient to
support his conviction. Smth v. State of Texas, 676 S.W2d 379,
382 (Tex. Crim App. 1984) (en banc). For exanple, Smth's co-
defendant in the robbery, Jerone Ham lton, testified as foll ows.

After obtaining a sawed-off shotgun and .38 caliber pisto
from acquai ntances, Hamlton and Smth drove to a conveni ence
store, about noon, and waited outside for custoners to |eave.
After about 15 mnutes, Smth, wearing a ski mask, and Ham | ton,
wearing a stocking over his face, entered the store. Smth went

behind the counter, put his pistol to the cashier’s abdonen, and



demanded noney. As the cashier filled a bag with noney, Ham |ton
stood | ookout, arned with the sawed-off shot gun.

About this tinme, Roy Deputter entered through the store’ s back
door. He did so just as a custoner was wal king through the front
door, nonentarily diverting Hamlton's attention. Wen Ham | ton
turned back, Roy Deputter was aimng a pistol at him Ham | t on
ducked just as Roy Deputter fired at him Ham | ton heard two
addi tional shots, then saw Roy Deputter stagger toward the front of
the store, fire an errant shot, and slunp to the fl oor. The
cashier tossed the bag of noney on the floor. After funbling the
bag, spilling and then picking up the noney, Smth and Ham | ton

fled, taking Roy Deputter’s pistol with them

QG her w tnesses, including the cashier, corrobor at ed
Ham | ton’s account of the events. Several wi tnesses identified
Smith, while others said he |ooked like one of the robbers.

Medi cal evidence showed Roy Deputter died fromtwo gunshot wounds
consistent with a .38 caliber pistol. On direct appeal, Smth
conceded the evidence is undisputed he fired the fatal shots. Id.

At the trial’ s punishnment phase, the State entered i n evi dence
docunents showng Smth’s: four 13 May 1955 qguilty-plea
convictions (three for robbery by assault and one for theft); 7
April 1959 jury conviction of robbery by assault and sentence to
life in prison; and 1963 prison-escape attenpt. Smth objected to

the evidence detailing his 1963 escape attenpt and his 1955



convi ctions because, he clained, no attorney represented him
Smth s counsel did not call any punishnent-phase w tnesses. The
jury inposed a sentence of death.

On direct appeal, the Texas Court of Crimnal Appeals (TCCA)
affirmed Smth's conviction and sentence. Smth v. State of Texas,
676 S.W2d 379 (Tex. Crim App. 1984). The Suprene Court of the
United States denied review. Smth v. Texas, 471 U. S. 1061 (1985).

Smth filed a state-habeas application in May and Cctober
1985. As described below, it was not decided until al nost 18 years
| ater.

Followng an evidentiary hearing on 2 June 1986, his
application lay dormant until 22 April 1997, when Smth filed an
anended application through new counsel, incorporating the 1985
clains and adding, inter alia, clainms for ineffective assi stance of
counsel (1AC). During this over-a-decade dormant period, as
di scussed infra, in 1987, Smth was granted an out-of-tinme appeal
for his 1959 conviction; it was affirmed in 1988.

On 16 May 2001, represented by the sane counsel as in 1997,
Smth filed a “supersedi ng” habeas application, reasserting all
prior clainms and adding the Sixth Amendnent claimfor which Smth
seeks a COA here: trial counsel’s deficient performance concerning
his prior convictions (1955 and 1959) being i ntroduced i n evidence
prejudiced his right to testify at his capital-nmurder trial

(prejudice-to-testifying claim. A claimraised in a 23 August



2002 anmendnent to the 2001 supersedi ng application was voluntarily
di sm ssed that fall.

A hearing was held on 25 Novenber 2002 by the state-habeas
trial court on the 2001 superseding application. On 18 June 2003,
wth extrenely detailed findings of fact and concl usions of | aw,
the state-habeas trial court recomended the TCCA deny relief.
This recommendati on concluded the prejudice-to-testifying claim
presented for the first tinme in Smth's 2001 superseding
application “constitute[d] a subsequent application for wit of
habeas corpus”; and, therefore, the state-habeas trial court was
“required to send such claimto the [TCCA] to determ ne whet her
such claimneets the ... exception requirenents” of Texas Code of

Crimnal Procedure article 11.071 § 5. (Article 11.071 § 5(f)

provides: “If an amended or supplenental applicationis not filed
wthinthe tine specified ... the court shall treat the application
as a subsequent application....”) In the alternative, the state-

habeas trial court addressed the nerits of this prejudice-to-
testifying claim It concluded that claim as well as the
remai ning clains, |acked nerit.

On 10 Septenber 2003, approximately 18 years after Smth's
origi nal state-habeas application, the TCCA denied relief, but on
a different basis for one claim(raised in 1997) than recommended
by the state-habeas trial court. Drawing on its suggestion that

article 11.071 8 5 m ght procedurally bar Smth's 2001 prejudice-



to-testifying claim the TCCA dism ssed that claim“for failing to
satisfy the requirenents of Art. 11.071, Sec. 5”. Ex parte Smth,
No. 8.315-06 (Tex. Crim App. 10 Sept. 2003) (unpublished). In the
sane manner, it dismssed an | AC clainm presented for the first tine
in the 1997 anended application, concerning the adm ssion at
sentencing of evidence of Smth's five prior convictions. The
remai ni ng seven clainms were summarily denied as neritless, “based
on the [state-habeas] trial court’s findings and conclusions”. |d.

Smth filed a federal habeas application under 28 U S . C 8§
2254 on 13 Septenber 2004, raising, inter alia, the ACat-tria
cl ai s concerni ng counsel’s asserted: (1) inadequate objections to
evi dence concerning Smth’s prior convictions; and (2) prejudiceto
his right to testify. Through a 28 March 2006 summary | udgnent,
the district court: denied relief on the nerits for Smth’'s
clains; and, sua sponte, denied a COA on all clains. In its
det ai |l ed, conprehensive, and extrenely well-reasoned opinion, the
district court, inter alia, refused to apply the procedural bar
relied on by the TCCA for two clains, including the prejudice-to-
testifying claimfor which Smth now seeks a COA. Smth v. Dretke,
No. H 04-Cv-3562, 2006 W. 801114 (S.D. Tex. 28 March 2006).

1.

Smth requests this court to grant a COA on two issues: (1)

whet her the district court erred by enpl oyi ng an AEDPA- deferenti al

rat her than a non- AEDPA-de novo, standard of review to the state-



habeas court’s findings and conclusions; and (2) whether Smth’'s
counsel s cl ai ned deficient performance at the puni shnment phase of
his capital-nurder trial prejudiced his Sixth Arendnent right to
testify.

An appeal fromthe denial of § 2254 habeas relief may not be
taken unless a COAis granted, pursuant to the requirenents i nposed
by AEDPA. See 28 U.S.C. 8§ 2253(c). “Under AEDPA, a COA may not
i ssue unless ‘the applicant has made a substantial show ng of the
denial of a constitutional right’'”. Slack v. MDaniel, 529 U S.
473, 483 (2000) (quoting 28 U.S.C. § 2253(c)) (enphasis added). To
satisfy this threshold requi renent to appeal a habeas clains being
rejected, as here, on its nerits, a petitioner nust show “that
reasonable jurists could debate whether ... the petition should
have been resolved in a different manner or that the issues
presented were ‘adequate to deserve encouragenent to proceed
further’”. 1d. at 484 (quoting Barefoot v. Estelle, 463 U S. 880,
893 n.4 (1983)). “The petitioner nust denonstrate that reasonable
jurists would find the district court’s assessnent of the
constitutional clainf] debatable or wong.” 1d. (enphasis added).

A

Concerning the requested COA for Smth's claim that the
district court erred in applying AEDPA s deferential standard of
review, “[a] federal court’s collateral review of a state-court

deci sion nust be consistent with the respect due state courts in



our federal systent. MIler-El v. Cockrell, 537 U S 322, 340
(2003). Therefore, when a petitioner seeks federal habeas relief
from a state-court decision, the federal court reviews that
deci sion under AEDPA's deferential reasonableness inquiry, not
under a de novo standard of review. See 28 U S.C. 8§ 2254(d); see
also Wllians v. Taylor, 529 U S. 362, 404-405 (2000).

Needl ess to say, our COAinquiry is not aruling onthe nerits
of the issue for which a COA is requested. But, in deciding
whether to grant a COA, we nust obviously make a threshold
exam nation of the district court’s decision nmade pursuant to
AEDPA. E.g., Henderson v. Quarterman, 460 F.3d 654, 659 (5th Gr
2006). In that regard, AEDPA permts relief only on two bases.

First, relief is permtted if the state-court decision was
contrary to, or an unreasonable application of, federal law 1Id.;
see al so Wodford v. Visciotti, 537 U S. 19, 24 (2002) (“[ Secti on]
2254(d)’s highly deferential standard [of review] for evaluating
state-court rulings ... demands that state-court decisions be given
the benefit of the doubt”. (Internal quotation marks omtted.)).
A legal conclusionis “contrary to” federal lawif it is “opposite
to that reached by [the Suprene] Court on a question of |aw or
“decides a case differently than [the Suprene] Court has on a set
of materially indistinguishable facts”. WIllianms, 529 U. S. at 412-
13. A decision wunreasonably applies federal |aw when it

“Identifies the correct governing legal rule from|[ Suprene Court]

8



cases but unreasonably applies it to the facts of the particular
state prisoner’s case”. 1|d. at 407; see al so Wodford, 537 U. S. at
25 (“An ‘unreasonabl e application of federal lawis different from
an incorrect application of federal law”, the forner being a nore
deferential standard. (quoting WIllians, 529 U S. at 410) (enphasis
in original)).

The other basis for relief under AEDPA concerns state-court
fact finding. Under AEDPA, “[f]actual determ nations by state

courts are presuned correct absent cl ear and convincing evidence to

the contrary”. MIler-El, 537 US. at 340 (citing 28 US.C 8§
2254(e)(1)). “[A] decision adjudicated on the nerits in a state
court and based on a factual determnation will not be overturned

on factual grounds unless objectively unreasonable in [the] |ight
of the evidence presented in the state court proceeding”. 1d.; 28
U.S.C. § 2254(d)(2).

As noted, the district court denied relief on the nerits, not
on the mxture of procedural and nerits grounds utilized by the
TCCA. For the prejudice-to-testifying claimfor which Smth now
seeks a COA, the district court refused to defer to the TCCA' s
Article-11.071-procedural dism ssal of that claim first raised in
2001, because, inter alia, Article 11.071 (effective 1 Septenber
1995) did not retroactively apply to Smth’s original 1985 state-
habeas application, which his 1997 and 2001 applications anended,

but did not repl ace.



In his brief in support of his COA requests, Smth devotes two
very summary paragraphs to his COA request for his claimthat the
district court should have reviewed his prejudice-to-testifying
cl ai m under a de novo, rather than AEDPA' s deferential, standard
of review. Hi s underlying standard-of-reviewclaimis based on the
TCCA's not adopting the state-habeas trial court’s findings and
conclusions for its alternative nerits decision on the prejudice-
to-testifying claim As discussed, the TCCA did not do so because
it dismssed that, and another, claimon a procedural basis. It
di d adopt the findings and conclusions for the other seven cl ains.

Arguably, Smth has not adequately briefed this COA request.
Mor eover, although Smth requests a COA on this standard-of-review
claim he failed first to do so in district court. As noted, in
denyi ng habeas relief, the district court sua sponte denied a COA
for the clains in Smth' s federal application. Smth did not
subsequently file a COAwth the district court on his standard- of -
review claim which arose out of the court’s denial of his
prejudice-to-testifying claim W wll not consider a COA request
presented here for the first time. Miniz v. Johnson, 114 F. 3d 43,
45 (5th CGir. 1997).

I n any event, we question whether a COA woul d be required for
a challenge to the standard of review enployed by the district
court. |t does not appear to be a constitutional issue for which

we can grant a COA, as enphasized supra. Likew se, it was not one

10



of the clains raised in Smth's federal application. No authority
need be cited for the rule that habeas cl ains cannot be raised for
the first tinme on appeal.

I nstead, the standard-of-review issue seens nore properly
considered as a sub-issue for whether to grant a COA on the
prejudi ce-to-testifying claim W need not deci de these questi ons,
however, because, as discussed infra, the primary basis on which
the district court denied the prejudice-to-testifying clai mwas not
based on its review of the state-habeas trial court’s findings and
conclusions, but was instead based on the district court’s
i ndependent anal ysis. Accordingly, assum ng arguendo t he st andar d-
of -review issue requires a COA, Smth's COA request is denied for
t hat i ssue.

B

The constitutional clainm for which Smth seeks a COA is for
| AC prejudice-to-testifying. In the state-habeas court, under the
wel | -established two-prong test for AC, Smth was required to show
deficient performance by his counsel that prejudiced Smth’'s
defense at trial or sentencing. Strickland v. Washi ngton, 466 U. S.
668, 687 (1984). In state-habeas court, denonstrating deficient
performance at the capital-nurder trial “require[d] show ng that
counsel nmade errors [at trial] so serious that counsel was not
functioning as the ‘counsel’ guaranteed the defendant by the Sixth

Amendnent”. |d. To neet the second requirenent, show ng prejudice

11



at the capital-nurder trial, Smth was required in state-habeas
court to show “that counsel’s errors [at trial] were so serious as
to deprive [Smth] of a fair trial, a trial whose result is

reliable”. | d.

As di scussed supra, under AEDPA, the district court reviewed
the state-habeas court’s IAC decision only for whether it is
reasonabl e. And, our above-discussed COA standard is whether
reasonabl e jurists would disagree with the district court’s AEDPA-
driven deci sion.

Smth contends he received |IAC because his trial attorney
caused himto waive his right to testify by failing to investigate
Smth's prior convictions in 1955 and 1959. See, e.g., United
States v. Teague, 953 F. 2d 1525, 1534 (11th Gr. 1992) (“Because it
is primarily the responsibility of defense counsel to advise the
defendant of his right to testify ... the appropriate vehicle for
clains that the defendant’s right to testify was violated by
defense counsel is a clainm of ineffective assistance of counse
under Strickland”.). According to Smth, had his capital-nurder
trial counsel investigated his 1959 conviction, he would have
di scovered Smth was deni ed representation on appeal in that case.
Armed with this information, according to Smth, his trial counsel
should then have made “[a]n appropriate objection [which] would
have caused excl usion [of the 1959 conviction], allowing [Smith] to

testify without fear of inpeachnent by way of prior conviction”,

12



his four 1955 convictions being “well beyond the 10-year rule of
thunb for inpeachnent in his [capital-nurder] 1978 trial”. By
excl udi ng the adm ssion of these prior convictions, thus allow ng
himto testify, Smth contends a different result would have been
reached.

Smth, however, fails in his brief here to support these
contenti ons. I nstead, he repeats the assertions nmade to the
district court — i.e., had his capital-nurder trial attorney
di scovered the invalidity in his prior convictions, he could have
testified and altered the result of his trial and/or sentencing.
Smth does not point to any evidence or nake any |egal argunent
showi ng the district court’s decision on this claimis debatable
anong reasonable jurists.

For Smith's I AC prejudice-to-testifying claim the district
court held, pursuant to AEDPA: Smith neither presented clear and
convincing evidence to rebut the presunption of correctness
accorded a state-habeas court’s factual determ nations nor showed
t he state-habeas court’s | egal conclusions were contrary to, or an
unreasonabl e application of, federal |aw Reviewi ng the state
trial and habeas records, the district court found that the form
judgnents for Smth's 1955 convictions stated Smth “appeared in
person and by Counsel”. Smth admtted an attorney hel ped hi msign
the waiver form but maintained the attorney “never discussed the

facts or lawwith him and never advised him of the rights he would

13



surrender by pleading guilty”. Thus, Smth insisted this
“constructive denial of counsel” should have precluded the
adm ssion of his 1955 convictions.

The district court acknow edged that, if Smth showed he had
to “navigate a critical stage of the [ 1955] proceedi ngs agai nst him
without the aid of an attorney dedicated to the protection of his

rights”, Childress v. Johnson, 103 F.3d 1221, 1229 (5th Gr.
1997) (internal quotation marks omtted), that would fall short of
t he Si xth Anmendnent standard nade retroactively applicable to state
courts through G deon v. Wainwight, 372 U S. 335 (1963). Smth,
2006 W. 801114, at *11. See also Beard v. Banks, 542 U. S. 406, 417
(2004) (stating the Suprenme Court has “repeatedly referred” to
G deon as an exception to non-retroactivity requirenents).

Contrary to Smith’s contentions, however, the district court
found Smth's capital-nurder trial attorney did object to the
adm ssi on of his 1955 convictions on the grounds Smth was deprived
of counsel in those matters. The capital-nmurder trial court
overruled this objection. The district court reasoned: “Even had
trial counsel objected nore strenuously, Smth has not shown that
he was actually or constructively wthout counsel at his 1955
guilty-plea hearing”. Smth, 2006 W. 801114, at *12.

Al ong that |ine, and not deci ding for present purposes whet her
the district court applied the correct standard of review to the

state-habeas trial court’s findings, that state court found the
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1955 judgnents showed Smith was represented by counsel in his
guilty pleas and rejected Smth's “constructive denial of counsel”
contentions. Mreover, notwthstanding any invalidity in Smth’s
1955 convictions, that court concluded the State could have
elicited testinony describing those crinmes. Thus, the state-habeas
trial court concluded Smth failed to neet both Strickland prongs:
deficient performance and prejudice. Because, contrary to AEDPA
Smth did not present clear and convincing evidence to rebut the
presunption of correctness accorded the state-habeas trial court’s
factual determnations, Mller-E, 537 US at 340 (citing 28
US C § 2254(e)(1)), the district court did not hold unreasonabl e
the state-habeas trial court’s determnation that Smth was not
unrepresented at his 1955 guilty-plea hearing.

Li kewi se, regarding the adm ssion of Smth’s 1959 conviction
at his capital-nurder sentencing, the state-habeas trial court
found that Smth was indi sputably w thout assistance of counsel on
direct appeal (in clear violation of the Sixth Arendnent; in that
regard, he was granted an out-of-tinme appeal in 1987, with his
conviction’s being affirnmed in 1988, ten years after his 1978
murder-trial and 15 years before the denial of state-habeas
relief). Nevert hel ess, the state-habeas trial court found the
State “coul d have presented wtnesses to testify at the puni shnent

phase of the [capital-nurder] trial regarding the details of the
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[ 1959] offense”. Therefore, the state-habeas trial court concl uded

Smth failed to show Strickland prejudice
Al t hough the district court did not agree that the State

necessarily could have produced wtnesses to testify to the
underlying facts of the 1959 offense, it did not hold unreasonabl e
t he state-habeas court’s conclusion that Smth failed to show | AC
prej udi ce:

Even excluding the 1959 conviction, the jury

still had before it his [four] 1955

convictions and his [1963] escape attenpt.

The jury could al so consider the brutal nature

of Smth's [ capi tal - nur der] case in

determning the punishnent verdict.... The

def ense presented no mtigating evidence, and

Smth points to no such evidence that counse

should have, but did not, present. Wi | e

certainly a factor deserving consideration,

the 1959 conviction was not the Ilynchpin

hol di ng the prosecution’s case together.

Smth, 2006 W 801114, at *15 (internal <citation omtted).
Appl yi ng AEDPA' s deferential standard, Wodford, 537 U S at 24
(citing 28 U. S.C. § 2254(d)), the district court held Smth failed
to show the state-habeas court’s conclusion was contrary to, or an
unr easonabl e application of, Strickland s prejudice prong.

As di scussed supra, we need not decide whether the district
court applied the wong standard of review for the state-habeas
trial court’s findings and concl usions. This is because of the
followng holding by the district court: that Smth failed to
provi de support in district court for his claim that counsel’s
deficient performance prejudiced his right to testify.

16



Smth does not provide this Court with any
conpetent support for his contention that he
wanted to testify at [his capital-nmurder]
trial. Smth provides no affidavit or
simlarly verified docunent attesting to his
desire to testify on his own behalf

| nportantly, Smth fails to provide any
indication of what his testinony would have
been had he testified. Smth asks this Court
to grant habeas relief on the sinple,
unsupported allegation that he would have
testified, without regard to the substance of
t hat t esti nony. Smth's argunentation
deprives this Court of the ability to consider
the inpact of his putative testinony on his
trial. Smth's specul ative assertions fail to
denonstrate the existence of a constitutional
vi ol ati on. The state court’s rejection of
this claim was not contrary to, or an
unr easonabl e application of, federal |aw. See
28 U.S.C. 8§ 2254(d)(1).

Smth, 2006 W. 801114, at *15 (enphasis added).

On this basis alone, reasonable jurists would not disagree
wth the district court’s denial of relief for Smth's prejudice-
to-testifying claim Nor does the issue presented by that claim
justify proceeding further.

L1l
For the foregoing reasons, a COAis

DENI ED.
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