[J-170-2003]
IN THE SUPREME COURT OF PENNSYLVANIA
EASTERN DISTRICT

COMMONWEALTH OF PENNSYLVANIA, : No. 402 CAP

Appellee . Appeal from the Judgment of Sentence
. entered on January 27, 2003 in the Court
: of Common Pleas of Monroe County.
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Appellant
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In this capital case, Appellant Manuel Sepulveda appeals from the sentences of
death imposed by the Court of Common Pleas of Monroe County. A jury found Appellant
guilty of two counts of murder in the first degree, two counts of aggravated assault, criminal
conspiracy, unlawful restraint, and tampering with or fabricating evidence. Following a
penalty hearing, the jury determined that the one aggravating circumstance it found with

i

respect to each murder' outweighed the two mitigating circumstances it also found with

[

respect to each murder.© Accordingly, the jury returned a sentence of death for each of the

! Specifically, the aggravating circumstance found by the jury was that Appellant had

been convicted of another murder committed either before or at the time of the offense at
issue, 42 Pa.C.S. § 9711(d)(11).

2 The two mitigating circumstances found by the jury were that Appellant had no
significant history of prior criminal convictions, 42 Pa.C.S. § 9711(e)(1), and that he was
only twenty-two years-old when he committed the murders, 42 Pa.C.S. § 9711(e)(4).
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sentences against Appellant. After the trial court denied Appellant’s post-sentence motion,

A

murder convictions,” and on January 27, 2003, the trial court formally imposed two death

Appellant filed this direct appeal.” For the reasons that follow, we affirm the judgments of
sentence.

Appellant first contends that the jury’s verdict convicting him of two counts of murder
in the first degree was not supported by the evidence. As in all cases in which the death
penalty has been imposed, this Court is required to determine whether the evidence is

sufficient to sustain the verdict for first-degree murder. See Commonwealth v. Spotz, 716

A.2d 580, 583 (Pa. 1998); Commonwealth v. Zettlemoyer, 454 A.2d 937, 942 n.3 (Pa.

1982), cert. denied, 461 U.S. 970 (1983). In conducting such a review, we must view the
evidence admitted at trial, and all reasonable inferences drawn therefrom, in the light most
favorable to the Commonwealth as verdict winner, and determine whether the jury could
find every element of the crime beyond a reasonable doubt. See Spotz, 716 A.2d at 583;

Commonwealth v. Keaton, 729 A.2d 529, 536 (Pa. 1999). Circumstantial evidence alone is

sufficient to convict a defendant of a crime. See Commonwealth v. Rios, 684 A.2d 1025,

1028 (Pa. 1996), cert. denied, 520 U.S. 1231 (1997).
Evidence is sufficient to sustain a conviction for first-degree murder where the

Commonwealth establishes that the defendant unlawfully killed another human being with

g

a deadly weapon on a vital part of the body is sufficient to establish the specific intent to kill.

the specific intent to do so.” See 18 Pa.C.S. § 2502(d); Rios, 684 A.2d at 1030. The use of

3 42 Pa.C.S. § 9711(c)(4).
4 Pursuantto 42 Pa.C.S. § 9711(h), this Court has automatic jurisdiction to review the
trial court’s judgment of a sentence of death.

° A defendant intentionally kills another human being if the killing was willful,
deliberate, and premeditated. See 18 Pa.C.S. § 2502(d).



See Commonwealth v. Rivera, 773 A.2d 131, 135 (Pa. 2001); Commonwealth v. Jones,

668 A.2d 491, 500 (Pa. 1995).

Here, the evidence adduced at trial establishes that on November 26, 2001,
Appellant was at the home of Daniel Heleva and Robyn Otto in Polk Township, Monroe
County, where he resided with the couple and their two children. At approximately 6:30
p.m., John Mendez and Ricardo Lopez arrived at the house to recover two guns that
Mendez claimed belonged to him. Appellant retrieved the guns from an upstairs bedroom
and gave them to Mendez. Mendez and Lopez then left.

Later that night, Heleva returned to the house with Richard Boyko and discovered
that the guns were missing. After Appellant explained to Heleva that Mendez had taken the
guns, Heleva instructed Boyko to call Mendez and have him come back to the house. At
this time, another man, Jimmy Frey, was in the living room watching television.

Mendez and Lopez returned to the house, but Heleva did not permit Lopez to enter.
Mendez, however, came inside, where Heleva immediately accused him of stealing his
guns and the two men began fighting in the kitchen. When this fight was resolved,
Appellant and Lopez joined Heleva and Mendez in the kitchen, where the four men then sat
around the table talking. Boyko left the house. While the men were in the kitchen, another
argument erupted. This time, Appellant grabbed a .12 gauge shotgun and shot Mendez in
the stomach. He then turned the gun towards Lopez and shot him in the side. After Lopez
collapsed on the floor, Appellant placed the barrel of the shotgun on Lopez’s back and
again fired the weapon, killing him. Appellant then chased Mendez up the stairs to the
second floor of the house, where he shot Mendez a second time. Although wounded,
Mendez escaped from Appellant and Heleva and fled to a neighbor’s house with Appellant
and Heleva in pursuit. Mendez knocked on the neighbor’s front door, but before anyone
answered, Appellant and Heleva grabbed Mendez and dragged him across the lawn back

to their house. Frey, who had been watching the incident, retrieved the shotgun that



Appellant had dropped on the lawn, and hid it inside a sofa in the house. Once the men
had dragged Mendez back inside, Appellant inflicted several blows with a hatchet type of
weapon, killing him.

Meanwhile, police received a 911 call from Heleva’s neighbor reporting a domestic
violence dispute at Heleva’s home. In response, Pennsylvania State Troopers Matthew
Tretter and Joel Rutter arrived at the scene and spoke to the neighbor, who told them that
she had heard a loud noise and a high-pitched voice screaming “help me” outside of her
door and that when she looked outside, she had seen someone being dragged across her
front lawn into Heleva’s residence. The troopers noticed that there was a smear of blood
on the neighbor’s front door and that a wooden porch railing had been broken. The
troopers then proceeded to Heleva's residence. Along the way, the troopers noticed a
bloody jacket on the neighbor’s lawn, and they observed blood on Heleva's door when they
arrived. When the troopers knocked on the door and announced their presence, Appellant
opened the door and initially denied knowledge of any incident, but then stated that he had
been assaulted by two men.

At this time, Trooper Tretter placed Appellant in the back of the patrol car,
handcuffed him, and, still believing that this was a domestic violence incident, asked
Appellant where the woman was. Appellant responded: “There is no ‘she.” They are in the
basement. | shot them.” See N.T., 11/15/2002, at 80. Trooper Tretter then called for
backup. After additional state troopers arrived on the scene, they entered the residence,
set up a perimeter and initiated a crime scene log. The police found the bodies of Lopez

b

and Mendez in the basement of the residence.

6 Lopez was found beneath slabs of insulation and dry wall material, with his pants

pulled to his ankles, and Mendez was found beneath a pile of laundry, stripped naked with
his thumb in his mouth and with a rubber bungee cord wrapped tightly around his neck.



The troopers transported Appellant, along with Heleva, Robyn Otto, and their
children, to the Lehighton Barracks. Boyko and Frey were also rounded up and brought to
the station. Once at the station, Trooper Joseph Sommers and Corporal Thomas
McAndrew read Appellant Miranda warnings at approximately 3:45 a.m. Appellant signed a
rights waiver form, and the troopers began to interview him. After about one hour, at
approximately 5:04 a.m., Appellant began to make a tape-recorded statement. In this
statement, Appellant admitted that he shot both Mendez and Lopez twice, but claimed that
he only started shooting after he believed Lopez was about to go out to his car to retrieve a
gun. See N.T., 11/18/2002, at 270-71. Appellant also admitted that after Mendez ran
outside following the shooting, he and Heleva dragged Mendez back inside, at which time
Appellant grabbed the hatchet type weapon and struck Mendez in the head. See id. at
272-73.

After Appellant made this statement, at approximately 6:00 a.m., the officers took a
break from this questioning. Trooper Sommers and Corporal McAndrew conferred with the
other investigators involved in the case and returned to Appellant for further questioning.
At approximately 7:10 a.m., Appellant indicated that he wished to speak to Corporal
McAndrew alone and proceeded to tell the corporal that he had lied in his original
statement. Appellant then gave a statement which again implicated himself in the murders,
but in this statement, Appellant claimed that he had actually only shot Lopez once, in the
kitchen. See N.T., 11/19/2002, at 290. Appellant stated that he did not shoot Lopez the

!

second time. see id. at 291." Although Appellant also admitted that he shot Mendez a

’ Instead, Appellant indicated that Heleva shot Lopez the second time. According to

Appellant’s statement to Corporal McAndrew, after he shot Lopez and Mendez in the
kitchen, he chased Mendez up the stairs, where the two engaged in a struggle. During that
struggle, Appellant claimed that he heard shots fired from the kitchen where he had left
Heleva with the gun. See N.T., 11/19/2002, at 291.



second time, Appellant claimed that it was Heleva who eventually struck Mendez in the
head with the hatchet type weapon, killing him. See id. at 292-93.

Appellant also testified at his trial, where he again admitted to shooting both Lopez
and Mendez. Appellant told the jury, however, that he had not intended to kill either Lopez
or Mendez. See N.T., 11/21/2002, at 635-38. In general, Appellant’s testimony described

H

See

the events as he had recounted them in his second statement to Corporal McAndrew.
id.

Dr. Samuel Land, who performed the autopsies on Mendez and Lopez, also took the
stand at Appellant’s trial. Dr. Land testified that, to a reasonable degree of medical
certainty, the cause of Lopez’s death was shotgun wounds to the chest and abdomen, and
that each wound was to a vital part of the body and independently fatal. See N.T.,
11/19/2002, at 343, 348-49. Dr. Land further testified that, to a reasonable degree of

3

medical certainty, the cause of Mendez’s death was gunshot wounds to the abdomen” and

8 Although there were a few inconsistencies between Appellant’s trial testimony and

his statement to Corporal McAndrew at the police station, only two of the inconsistencies
are worth noting. In his statement to Corporal McAndrew, as noted above, Appellant
indicated that he had only heard Heleva shoot Lopez the second time. See infra, note 7.
However, at trial, Appellant told the jury that after he shot Lopez and Mendez in the kitchen,
he actually saw Heleva grab the gun and fire a second shot into Lopez’s back. N.T.,
11/21/2002, at 636. Second, although Appellant admitted to shooting Mendez a second
time in both his statement to Corporal McAndrew and at trial, stating both times that the
shooting occurred amidst a struggle between Heleva and Mendez, he described the
circumstances of this particular shooting differently at trial than in his statement to Corporal
McAndrew. See N.T., 11/19/2002, at 292;1/21/2002, at 637. In his statement to Corporal
McAndrew, Appellant merely stated that he grabbed the gun away from Heleva and
Mendez as they struggled, turned the gun toward Mendez, and shot him in the arm. See
N.T., 11/19/2002, at 292. Meanwhile, at trial, Appellant testified that when he shot Mendez
in the arm, he did so accidentally in an attempt to wrestle the gun away from Mendez and
Heleva. See N.T., 11/21/2002, at 637.

o Dr. Land explained that there were two shots fired at Mendez: one shot that
penetrated Mendez'’s lower right abdomen, and one shot that passed through Mendez’s left
forearm before striking his upper abdomen. See N.T., 11/19/2002, at 353-54.



sharp force wounds to the head. Id. at 358-61. Dr. Land stated that each of the gunshot
wounds to Mendez’'s abdomen was to a vital part of his body. Id.

Based on this evidence, we agree with the trial court that there was clearly sufficient
evidence to convict Appellant of the murders of Lopez and Mendez. Although Appellant
now argues, without much elaboration, that there was not sufficient evidence to convict him
because the Commonwealth failed to establish that he had the specific intent to kill anyone,
the evidence shows just the opposite. As detailed above, Appellant shot both Mendez and
Lopez in vital parts of the body, which alone is sufficient to establish Appellant’s specific
intent to kill. See Rivera, 773 A.2d at 135.IT_Orl

In his next claim, Appellant argues that the trial court erred in denying the motion to
suppress that he filed prior to his trial. Specifically, Appellant argues that the trial court
should have suppressed: (1) his statement to Trooper Tretter in the patrol car, because he
made it during the course of a custodial interrogation but before he was given Miranda
warnings; and (2) the statement he made to Corporal McAndrew after he asked to speak

with the corporal alone, as that statement was elicited after he had been in custody for over

six hours, in violation of Commonwealth v. Davenport, 370 A.2d 301 (Pa. 1977). For the

reasons set forth below, we find that the trial court did not err in refusing to suppress these
statements.
In evaluating the denial of a suppression motion, our initial task is to determine

whether the trial court’s factual findings are supported by the record. See Commonwealth

v. Bridges, 757 A.2d 859, 868 (Pa. 2000). In making this determination, we must “consider

10 Even assuming arguendo that Appellant only shot Lopez once and shot Mendez a

second time only accidentally, as he claimed at trial, Dr. Land testified, as noted above, that
both of the gunshot wounds suffered by Lopez were to vital parts of his body and that the
first shot to Mendez’'s abdomen, which Appellant concedes he fired, was to a vital part of
the body. Thus, even under Appellant’s own version of the events at trial, the jury was
entitled to infer that Appellant had the specific intent to kill both Mendez and Lopez.



only the evidence of the prosecution's witnesses, and so much evidence of the defense that
remains uncontradicted when fairly read in the context of the record as a whole.” Id. When
the evidence supports the factual findings, we are bound by such findings and may only
reverse the suppression court if the legal conclusions drawn therefrom are erroneous. Id.

In the first instance, Appellant completely fails to explain how he was unduly
prejudiced by the admission of either of the statements he now argues the trial court should
have suppressed. Appellant took the stand at his trial and admitted that he did indeed
shoot Lopez and Mendez, and this testimony was, in all material respects, similar to the
second statement he gave to Corporal McAndrew at the police station. Likewise,
Appellant’s admission to Trooper Tretter in the patrol car that he had shot people is in no
way inconsistent with his testimony at trial that he had shot Mendez and Lopez. Thus, we
fail to see, and Appellant fails to demonstrate, how he was prejudiced by the admission of

L

event, as discussed below, we agree with the trial court that each of the statements

the two statements he now says the trial court improperly refused to suppress.” In any
Appellant now complains of was properly admitted at trial.

Appellant first argues that the trial court erred in refusing to suppress his statement
to Trooper Tretter in the patrol car because it was obtained while he was in police custody
but before he was read his Miranda rights. We disagree.

Whether a person is in custody for Miranda purposes depends on whether the
person is physically deprived of his freedom of action in any significant way or is placed in a
situation in which he reasonably believes that his freedom of action or movement is

restricted. See Commonwealth v. Williams, 650 A.2d 420, 427 (Pa. 1994). The test for

i Appellant makes no argument, for example, that his trial testimony was not

substantially cumulative of the allegedly improperly admitted statements or that he only
took the stand in an attempt to explain the two inculpatory statements that the trial court
refused to suppress.



custodial interrogation does not depend upon the subjective intent of the law enforcement
officer, but rather, focuses on whether the individual being interrogated reasonably believes

his freedom of action is being restricted. See id.; Commonwealth v. Brown, 375 A.2d 1260

(Pa. 1977). Once in custody, and prior to interrogation, a person must be provided with
Miranda warnings before any statement he makes will be deemed admissible. See id.
Miranda warnings, however, are not required in certain situations where the police ask
questions to ensure public safety and not to elicit incriminating responses. New York v.

Quarles, 467 U.S. 649, 655-57 (1984); Commonwealth v. Stewart, 740 A.2d 712, 719-20

(Pa. Super. 1999), aff'd on other grounds sub nom. Commonwealth v. Perry, 798 A.2d 697

(Pa. 2002) (plurality).

Here, Appellant was clearly deprived of his freedom of action when Trooper Tretter
handcuffed him, placed him in the back of the patrol car, and locked the door. See
Williams, 650 A.2d at 427. Therefore, we agree with Appellant that he was indeed in

-

custody for Miranda purposes at that time.’© However, we also agree with the trial court

12 In Commonwealth v. Gwynn, 723 A.2d 143, 149 (Pa. 1999), a plurality of this Court,
in an Opinion Announcing the Judgment of the Court (“OAJC”), concluded that the police
officer’s placement of the defendant in a patrol car, and subsequent handcuffing of the
defendant, did not rise to the level of an arrest under the circumstances presented in that
case. There, an officer stopped the defendant after the defendant repeatedly walked away
from the officer in an area where a burglary had been reported. The officer asked the
defendant for identification, but because the officer feared the defendant might flee after he
kept moving his head, the officer placed the defendant in his patrol car. After a backup
officer arrived, the officers thought they saw the defendant trying to escape, and as a result,
they placed him in handcuffs. On appeal, the OAJC rejected the defendant’s claim that
these actions by the police constituted an illegal arrest, instead concluding that the actions
were all part of a legitimate investigative detention. In reaching this conclusion, the OAJC
found that the officers had reasonable suspicion to stop the defendant initially and then
stated:

The remaining actions during the Terry stop constituted permissible

preservation of the status quo while the officer confirmed or dissipated his

suspicions. The preservation of the status quo occurred: while the officer
(continued...)



that overriding considerations of public safety justified Trooper Tretter’s failure to provide
Appellant with Miranda warnings before asking him the limited question regarding the
woman’s whereabouts while Appellant was in the patrol car. Based on the call from
Appellant’s neighbor, Trooper Tretter and Trooper Rutter believed that they were
responding to a violent domestic dispute. When they arrived at the scene, the troopers not
only observed damaged property, but also saw blood on the neighbor’s front door, on a
jacket left in the yard, and on the door of Appellant’s residence. The troopers then received
a confusing account of events from Appellant. Given these circumstances, the troopers
could not be certain of the extent of danger before them nor could they be sure of the
safety of the alleged woman involved in the reported domestic violence incident. In

addition, once Appellant was placed in the patrol car, Trooper Tretter asked Appellant a

(...continued)
retrieved [Appellant’s] identification to confirm the identity of the appellant; by
placing appellant in the police car during this nighttime street encounter in a
high-crime area while his identification was checked; and when appellant was
handcuffed after he tried to escape before the check on identification was
completed.

Id. at 149. The OAJC then apparently applied this analysis in rejecting Appellant’s
subsequent claim that his statements made in the patrol car before he was given Miranda
warnings should have been suppressed, stating that “the record reflects that [the
statements] did not occur as the result of custodial interrogation.” 1d. at 150.

Gwynn does not control our inquiry here. In the first instance, Gwynn is only an
opinion announcing the judgment of the Court, and its reasoning is therefore not binding on
this Court. See C&M Developers v. Bedminster Twp. ZHB, 820 A.2d 143, 152 (Pa. 2002)
(opinion announcing judgment of court is not binding precedent). Second, the standard for
determining whether a person has been placed in custody is based on the particular
circumstances of each case, see Commonwealth v. Ziegler, 470 A.2d 56, 58 (Pa. 1983),
and there can be no doubt that the circumstances in Gwynn are completely different than
those in the instant case. In any event, even if Gwynn were to control our inquiry here, in
that it could somehow be read as establishing the broad proposition that an individual who
is handcuffed and placed in a patrol car is not in “custody” for any purpose, this Court has
clearly taken a contrary position in this opinion today.

10



very focused question, aimed at discovering the whereabouts of the alleged woman.
Based on these circumstances, we conclude that the troopers were not attempting to elicit
an incriminating response from Appellant when they placed him in the patrol car and asked
him about the woman’s location, but rather, were motivated soley by a concern for their
own safety and the safety of the alleged woman. See Quarles, 467 U.S. at 657 (concluding
that “the need for answers to questions in a situation posing a threat to the public safety
outweighs the need for the prophylactic rule protecting the Fifth Amendment's privilege

against self-incrimination”); see also Commonwealth v. Bowers, 583 A.2d 1165, 1171 (Pa.

Super. 1990) (recognizing the reasoning in Quarles). Accordingly, Appellant’s statements

to Trooper Tretter were admissible under the public safety exception and thus were
properly admitted by the trial court. See Quarles, 467 U.S. at 655-57; Stewart, 740 A.2d at
719-20.

Appellant also claims that the trial court erred in refusing to suppress a portion of his
statement to the police because it was elicited in violation of the “six-hour rule” set forth in

Commonwealth v. Davenport, 370 A.2d 301 (Pa. 1977). Specifically, Appellant argues that

because he was taken into police custody at approximately 12:35 a.m., the statement he
made to Corporal McAndrew more than six hours later, at approximately 7:10 a.m., should
have been suppressed. However, in light of the fact that a majority of this Court recently

abandoned the six-hour rule in Commonwealth v. Perez, 2004 WL 576101 (Pa. 2004),

Appellant’s claim fails.

The Pennsylvania Rules of Criminal Procedure require that an individual who has
been arrested “shall be afforded a preliminary arraignment by the proper issuing authority
without unnecessary delay.” Pa.R.Crim.P. 516(A). While this requirement is not
constitutionally mandated, it ensures that a defendant is afforded the constitutional rights
embodied in Pennsylvania Rule of Criminal Procedure 540, which requires the issuing

authority to: (1) read the complaint to a defendant to inform him of the nature of the charges

11



against him, Pa. Const. art. I, § 9; (2) inform him of his right to counsel, U.S. Const.
Amends. VI, X1V, Pa. Const. art. |, § 9; and (3) inform him of his right to reasonable bail,
Pa. Const. art. I, § 14. Pa.R.Crim.P. 540; Perez, 2004 WL 576101, at *3.

Prior to our decision in Perez, this Court’s approach to the prompt arraignment

requirement was governed by our decisions in Davenport and Commonwealth v. Duncan,

525 A.2d 1177 (Pa. 1987). First, in Davenport, this Court established a rule under which
the admissibility of any statement taken while the defendant was in custody, but before his
preliminary arraignment, depended on the length of the delay between the defendant’s

arrest and his arraignment. We stated:

If the [defendant] is not arraigned within six hours of arrest, any statement
obtained after arrest but before arraignment shall not be admissible at trial. If
the accused is arraigned within six hours of arrest, pre-arraignment delay
shall not be grounds for suppression of such statements except as the delay
may be relevant to constitutional standards of admissibility.

Davenport, 370 A.2d at 306. The Court adopted this bright-line approach in order to
“assure more certain and even-handed application of the prompt arraignment requirement,
and [to] provide greater guidance to trial courts, the bar and law enforcement authorities.”
Id.

However, a decade later, in Duncan, this Court explained that although the Court’s
adoption of the six-hour rule was meant to provide a workable rule with which law
enforcement could readily comply, “our experience with the per se application of the rule
has proven to the contrary.” Duncan, 525 A.2d at 1182. The Duncan Court recognized
that the Davenport rule had “been applied on a mechanical basis to violations which bear
no relationship to the statement obtained and has shielded the guilty for no reason relevant
to the individual circumstances of their case.” Id. at 1182. In response, the Court held that
to better achieve the goals of Davenport “to guard against the coercive influence of

custodial interrogation, [and] to ensure that the rights to which an accused is entitled at

12



preliminary arraignment are afforded without unnecessary delay,” the focus when
determining whether to suppress an incriminating statement, “should be on when the
statement was obtained, i.e., within or beyond the six-hour period.” Id. (emphasis in
original). Thus, the Davenport rule was modified to allow admission of statements that
were made by the accused within six hours of his arrest, regardless of when the
arraignment occurred. Id.

This Court recently reconsidered the Davenport-Duncan rule in Commonwealth v.

Perez, 2004 WL 576101, where a majority of the Court concluded that the “application of a
stringent bright-line rule to the vastly different sets of circumstances that may be involved in
arrest, investigation, and arraignment has yielded perplexing results . . ..” 1d. at *4. Thus,
the majority abandoned the six-hour rule and held that “voluntary statements by an
accused, given more than six hours after arrest when the accused has not been arraigned,
are no longer inadmissible per se.” |d. at *6. Instead, the majority in Perez concluded that
courts should look to the totality of the circumstances to determine whether a pre-

arraignment statement was freely and voluntarily made, and therefore admissible.1pﬁ The

13 This author dissented from the Perez majority’s decision to abandon the Duncan-

Davenport rule, stating:

In the absence of reasonable and clear time restraints in which police officers
are allowed to question suspects, suspects are much more likely to be
exposed to the coercive effect of prolonged police interrogation, which in
turn, will yield a greater pool of unreliable confessions. By using time
restrictions to curb police officers’ potential abuse of the interrogation
process, the Duncan-Davenport rule, in my view, better safeguards the
constitutional rights of defendants than the new ‘totality of the circumstances’
approach adopted by the majority today and thus, should not be abandoned.

See Perez, 2004 WL 576101 *11 (Nigro, J., concurring and dissenting). However, given
that a majority of this Court abandoned the six-hour rule in favor of the approach delineated
in Perez, that holding applies to the instant case.

13



majority explained that, in making this determination, courts should consider factors such
as the attitude exhibited by the police during the interrogation, whether the defendant was
advised of his constitutional rights, whether he was injured, ill, drugged or intoxicated when
he confessed, and whether he was deprived of food, sleep, or medical attention during the
detention.l;rl Id. at 5-6.

-

demonstrates that Appellant’s statement to Corporal McAndrew was voluntarily given and

Applying Perez to the instant case, ° we find that the totality of the circumstances
therefore properly admitted at trial. In the first instance, there is nothing in the record to
indicate that the delay in Appellant’s arraignment was aimed at overcoming Appellant’s will,
or that the police utilized any coercive tactics to persuade him to give a statement. At trial,
Corporal McAndrew testified to the circumstances surrounding Appellant’s confession and
indicated that Appellant was informed of his constitutional rights before he spoke to the
officers, was permitted to use the bathroom and was given coffee and a blanket during the
interview, and was not injured or under the influence of drugs or alcohol when he made the
confession. See N.T., 11/19/2002, at 261-301. Moreover, the record shows that Appellant
himself was responsible for part of the delay as he spent the first hours of the interview
providing a statement that he later partially recanted in the follow-up statement at issue
here. See Perez, 2004 WL 576101, at *7-8 (noting that the appellant’s deception to the

police about his identity and his age contributed to the delay in processing his case).

1 Additional factors to be considered include the age of the accused, his level of

education and intelligence, the extent of his previous experience with the police, the
repeated and prolonged nature of the questioning, and the length of detention prior to the
confession. See Perez, 2004 WL 576101, at *5-6 (citing People v. Cipriano, 429 N.W.2d
781, 790 (Mich. 1988)).

15 This Court explicitly stated in Perez that the new totality of the circumstances

standard would apply to “all pending cases where the issue has properly been raised.” Id.
at *7.
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Under these circumstances, we find that Appellant’s statement to Corporal McAndrew was
voluntarily given and therefore admissible pursuant to Perez.

As we find that Appellant’s claims for relief are without merit, we must, in compliance
with our statutory duty pursuant to 42 Pa.C.S. § 9711(h)(3), affirm his sentences of death
unless we determine that (1) the sentences were the product of passion, prejudice or any
other arbitrary factor or (2) the evidence fails to support the finding of at least one
aggravating factor with respect to each murder. 42 Pa.C.S. § 9711(h)(3). Based upon our
review of the record, we conclude that the sentences of death were not the product of
passion, prejudice or any other arbitrary factor, but rather, were based on evidence
properly admitted at trial. We also conclude that the evidence was sufficient to support the
finding of at least one aggravating factor with respect to each murder. Specifically,
regarding the murder of Mendez, the evidence showed that Appellant was convicted of the
first-degree murder of Lopez, which was committed at the time of the murder of Mendez.
See 42 Pa.C.S. § 9711(d)(11). Likewise, regarding the murder of Lopez, the evidence
showed that Appellant was convicted of the first-degree murder of Mendez, which was
committed at the time of the murder of Lopez. See id.

Accordingly, we affirm Appellant’s convictions and the sentences of death.lT_EI
Former Justice Lamb did not participate in the decision of this case.

Mr. Chief Justice Cappy files a concurring opinion.

Mr. Justice Castille files a concurring opinion which joins the majority opinion in part.
Madame Justice Newman files a concurring opinion.

Mr. Justice Eakin files a concurring opinion.

Mr. Justice Saylor files a dissenting opinion.

16 The Prothonotary of the Supreme Court is directed to transmit the complete record

of this case to the Governor of Pennsylvania. See 42 Pa.C.S. § 9711(i) (Supp. 1997).
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