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PER CURIAM.  

S t ewar t ,  a  s t a t e  p r i s o n e r  under s en t ence  o f  d e a t h  f o r  whom 

a  second d e a t h  w a r r a n t  has  been s i g n e d ,  p e t i t i o n s  t h i s  Cour t  ' f o r  
* 

a  w r i t  o f  habeas  corpus  and r e q u e s t s  a  s t a y  o f  execu t i on .  W e  

have j u r i s d i c t i o n .  A r t .  V ,  S 3 ( b )  ( 9 ) ,  F l a .  Const .  S t ewar t  

c l a ims  t h a t  t h e  d e a t h  p e n a l t y  i s  imposed i n  F l o r i d a  i n  a  r a c i a l l y  

d i s c r i m i n a t o r y  manner. Because t h e  Uni ted  S t a t e s  Supreme Cour t  

has  g r a n t e d  rev iew i n  two c a s e s  which p r e s e n t  t h e  same i s s u e  

(McCleskey v.  Kemp, 106 S.Ct.  3331 ( J u l y  7 ,  1 9 8 6 ) ,  Hitchcock v .  

Wainwright,  106 S.Ct.  2888 ( June  9 ,  1 9 8 6 ) ) ,  S t ewar t  c l a ims  t h a t  

w e  shou ld  r e c o n s i d e r  ou r  p r ev ious  r u l i n g s  on t h i s  m a t t e r  o r ,  a t  

l e a s t ,  h o l d  t h i s  c a s e  pending r e s o l u t i o n  o f  McCleskey and Hitch-  

cock. 

I n  h i s  p e t i t i o n  S t ewar t  s t a t e s  t h a t  t h e  i n s t a n t  c l a im  " i s  

n o t  cogn i zab l e  i n  t h e  t r i a l  c o u r t  i n  pos t - conv i c t i on  

p roceed ings , "  c i t i n g  S t a t e  v .  Henry, 456 So.2d 4 6 6  ( F l a .  1984 ) .  

T h i s  i s  a  mis read ing  o f  Henry, where in  w e  h e l d  t h a t  Henry had n o t  

p r e s e n t e d  a  c o l o r a b l e  c l a im ,  n o t  t h a t  he had n o t  p r e s e n t e d  a  

* 
W e  p r e v i o u s l y  a f f i rmed  S t e w a r t ' s  c o n v i c t i o n s  and s e n t e n c e s ,  
S t ewar t  v.  S t a t e ,  420 So.2d 862 ( F l a .  1 9 8 2 ) ,  c e r t .  d en i ed ,  460 
U.S. 1103 (1983 ) ,  and a f f i rmed  t h e  t r i a l  c o u r t ' s  d e n i a l  of  
S t e w a r t ' s  F l a .  R.  C r i m .  P. 3.850 motion f i l e d  a f t e r  t h e  s i g n i n g  
o f  h i s  f i r s t  d e a t h  w a r r a n t .  S t ewar t  v .  S t a t e ,  481 So.2d 1210 
( F l a .  1985 ) .  



cogn i zab l e  c la im.  W e  have c o n s i s t e n t l y  h e l d  t h a t  a  c l a im  of  

a r b i t r a r y  and c a p r i c i o u s  i m p o s i t i o n  o f  t h e  d e a t h  p e n a l t y  because  

of  r a c i a l  d i s c r i m i n a t i o n  shou ld  be p r e s e n t e d  i n  a  motion f o r  

pos t - conv i c t i on  r e l i e f .  E .g . ,  Smith v .  S t a t e ,  457 So.2d 1380 

( F l a .  1984 ) ;  Meeks v .  S t a t e ,  ( F l a .  1980 ) ;  Henry v .  

S t a t e ,  377 So.2d 692 ( F l a .  1979 ) .  Moreover, we have s p e c i f i c a l l y  

h e l d  t h a t  such a  c l a im  cannot  be  r a i s e d  f o r  t h e  f i r s t  t i m e  i n  a 

habeas corpus  p roceed ing .  Ford v .  Wainwright,  451 So.2d 471 

( F l a .  1984 ) .  S t ewar t  d i d  n o t  r a i s e  t h i s  c l a im  i n  h i s  p r e v i o u s  

3.850 mot ion,  and he  i s  p r o c e d u r a l l y  b a r r e d  from r a i s i n g  it i n  

t h i s  p e t i t i o n .  The p e t i t i o n  f o r  habeas  co rpus ,  t h e r e f o r e ,  i s  

den ied  a s  i s  t h e  r eques t ed  s t a y  o f  execu t i on .  

I t  i s  s o  o rde r ed .  

McDONALD, C . J . ,  and ADKINS, BOYD, OVERTON, EHRLICH and SHAW, JJ . ,  
Concur 
BARKETT, J . ,  Concurs s p e c i a l l y  w i t h  an o p i n i o n ,  i n  which BOYD, J . ,  
Concurs 

NO MOTION FOR REHEARING WILL BE ENTERTAINED BY THE COURT. 



BARKETT, J., concurring specially. 

I agree that a challenge to the constitutionality of the 

death penalty statute on grounds that it is being systematically 

applied in a racially discriminatory manner should be presented 

in a motion for post-conviction relief rather than by way of 

habeas corpus. This is the appropriate means to place the issue 

before the fact finder to determine the validity of the 

allegations that the death penalty is being arbitrarily and 

capriciously imposed. 

BOYD, J., Concurs 



O r i g i n a l  P roceed ing  - Habeas Corpus 

B e n n e t t  H. Brumrner, P u b l i c  Defender,  E l e v e n t h  J u d i c i a l  C i r c u i t ,  
Miami, F l o r i d a ,  and Robin H .  Greene,  S p e c i a l  A s s i s t a n t  P u b l i c  
Defender ,  C o r a l  Gab les ,  F l o r i d a ,  

f o r  P e t i t i o n e r  

J i m  Smith,  A t t o r n e y  G e n e r a l ,  and C a l v i n  L .  Fox, A s s i s t a n t  A t t o r n e y  
Genera l ,  Miami, F l o r i d a ,  

f o r  Respondents  


