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| NTRODUCTI ON

It would be wong, and unconstitutional, to allow M. Stano to
be executed based upon the record before this Court, t he
controlling law, and the legitinmate doubt about whether M. Stano
is guilty of anything. QG her than M. Stano's real or purported
utterances, there is no evidence that he killed anyone. The
challenge for the State is to show one strand, one thread, one
drop, one iota of evidence against M. Stano, other than what has
(all egedly) cone out of his own nouth. The State cannot. That
al one, gives pause.

But there is nuch, nuch nore to pause over. For while the
State can do nothing to show guilt, M. Stano has met his challenge
to show innocence, and violations of his constitutional rights.
The clains presented in his Rule 3.850 Mdtion would, if true,
entitle himto relief, the files and records of the case do not
show that M. Stano is not entitled to relief, and the |ower
court's summary denial was error

This the only case against M. Stano that ever went to trial
It took two trials to convict him The evidence at the first tria
was testinony from police officer Paul Crow that M. Stano
confessed to himto the murder of Ms. Scharf in Mirch, 1981, and
testimony from police officer Johnny Manis that M. Stano confessed
to himin August 1982. That was the proof, the whole proof, and
there was nothing to the proof. There was no known cause of death
there was no physical evidence; and there was no corroboration.

The jury could not reach a verdict.




On re-trial, the only additional evidence came from Cl arence
Zacke, hinself an acconplished killer and an opportunistic
j ail house snitch. Zacke, surfacing after the ms-trial, said M.
Stano al so confessed to him Zacke was rewarded, and M. Stano was
convi ct ed.

The reasons M. Stano ought to live are really all pretty
simple. First, Zacke, has said, on tape, that all of his previous
testinony was falge.® Zacke is caught saying that the truth is
that he was solicited by prosecutors Dean Mxley and Chris Wite to
testify at re-trial, untruthfully, that M. Stano had confessed to
hi m These allegations, if true, denonstrate a flagrant and
prejudicial constitutional violation, the evidence could not have
been discovered earlier, and the lower court erred by sumarily
denying the claim See Argunent |, infra.

Second, M. Stano wishes to present testinmony that one does
not often see. Paul Crow, the architect of the incredible "Stano
is a mass nurderer” story, is, we have now |earned, known by his
fellow law enforcenent officers to be a liar, and is a policeman
who would lie under oath to protect his reputation or his cases.
This remarkable proffer--from gix l|law enforcement officers who,
between them have over eighty years of |aw enforcenent experience-
-is unparalleled in undersigned counsel's experience. These

officers have sworn to the nightmare--a lying police officer who

'The State and the lower court rely on trial testimony and the
testinony in federal habeas corpus proceedings to refute M.
Stano’s clains. However, the evidence that M. Stano w shes to
present shows that all the previous testinmny was false.

2




seeks the execution of an innocent person, for personal gain.?
Until M. Crow was unseated by a grand jury Presentnent, he had
power over police officers.? He does not today, and they have
slowy cone forward. The lower court erred by summarily denying
this Claimfor relief. gee Argument ||, infra.*

Third, what Crow has said about hinself and about M. Stano in
court, under oath, is contradicted by Crows own words, on tape,
from 1986. The tapes reveal that Crow hid extremely excul patory
evidence about the Stano cases he single-handedly pursued. Absent

a door to door, world-wide, search, no attorney could have

’see Affidavit of O ficer Robert Walker: "1 do not believe
that Gerald Stano is aserial killer. Many police officers believe

that Crow sinply set Stano up. . . . The idea that someone is going
to be electrocuted based on the testinony of Paul Crow is a scary
t hought . " Appendix 7, Rule 3.850 Mdtion (fourteen years with

DBPD); see also Appendices 8 (retired Oficer Shumaker, officer
for 20 years with Crow); 9 (Sergeant Wsneski, 22 1/2 years as a
police officer, known Crow forever); 10 (Oficer Candage, 18 years
with DBPD); and affidavit of Oficer Mddleman, submtted below (8
years with DBPD).

*Undersigned counsel has requested Crow s personnel files, but
they either do not exist or they are being wthheld. Counsel has
al so requested the Daytona Beach Police Departnent files on M.
St ano. However, Crow checked themout in 1981, and apparently
never returned them A public records act lawsuit is pending in
Vol usia County before Judge Foxman regarding these and other
materials that are being wthheld from counsel. ~ A photocopy of the
Public Records Act suit has been provided to the Court.

‘As with the Zacke Caim the State may not confortably seek
refuge from Crow s forner colleagues by pointing to the record of
the federal evidentiary hearing. Cow s testinony in federal
habeas corpus proceedings was the centerpiece of the federal
decision denying relief. The evidence Petitioner wishes to present
is that CGowwill, see Argunent I, and did (in federal court), see
Argunent |11, infra, Tie under oath. The State's argument is that
Crow has testified under oath and that should be the end of the
matter; Petitioner's argument is that Crow has testified under
oath and that is what is the nmatter.

3



5]

discovered these tapes any earlier than they were discovered. A
fortuitous call from a concerned citizen revealed their existence,
and counsel for M. Stano has presented the evidence from the tapes
of Crow as quickly as possible. gee Argument |11, infra.®
Fourth, Crow testified at trial that M. Stano was prom sed
nothing for confessions; he testified in federal court that M.
Stano was promsed life inprisonment to confess, and there would
have been no confessions wthout the prom se. The lower court
expressed dismay, not with Crow, but with counsel for petitioner
for taking too long to get back to state court and present this
claim  Wwen law enforcement conduct "fails either to be fair or
honest . . . due process is inplicated and the courts are required to
conduct an intensive scrutiny of the police conduct in question."”

Walls v. State, 580 So.2d 131, 133 (Fla. 1991) (emphasis added) .

"Gross deception used as a neans of evading constitutional rights
has no place in such a system" id., 580 So.2d at 134, except,
under the |ower court's decision, when the nessenger is deternined
to be late. Leaving aside the w sdom or correctness of such a
"kill the late nessenger" rule, it should not apply in this case.
see Argument |V, infra.®

Fifth, M. Stano's cases are infected with the "Howard pearl®
issue, and M. Stano ought to be provided the opportunity fully to

litigate those issues before the judgment in this case is fully

*Counsel requested funds to obtain, review, and transcribe
these tapes |ast year, but the circuit court denied the request.

*Petitioner al so di scusses in Argunent |V the testinmony of
Johnny Manis, relied upon by the state bel ow

4



final. See Argurment V, infra.

Finally, the lower court ruled that because CCR and/or
undersi gned counsel did not file pleadings as required by various
orders of this Court, Petitioner's <clains were barred. |If
Petitioner is barred from relief due to the absence of counsel,
then Petitioner's right to due process of |aw has been violated.

The lower court found that this Court's ruling in Stano v. Florida,

No. 64,607, precluded any analysis of or concern over whether
Petitioner was unconstitutionally harned by being deprived of
counsel during post-conviction proceedings. Petitioner disagrees.
See Argunent VI, infra.

II. PROCEDURAL H STORY

L. In 1980, Petitioner was arrested in Daytona Beach, which
is in Volusia County, Florida, in 1980. Afterwards, for over a
year and a half, M. Stano was interrogated by Paul Crow, who was
then a detective in the Daytona Beach Police Departnent. Crow was
attenpting to obtain from petitioner confessions to unsolved
homi ci des.

2. In Mrch, 1981, Crow obtained several confessions to
hom ci des that had occurred in Brevard County. He also obtained a
confession to the killing of Cathy Scharf, who was a Brevard County
resi dent who had been killed eight years earlier and whose body had
been found on or near the Brevard County border wth Vol usia
County.

3. In Septenber, 1981, M. Stano pled guilty to the Volusia

County cases to which he had confessed, and he received a life



sentence pursuant to a plea agreement. M. Stano went to prison.

4. On March 3, 1983, M. Stano was indicted in Brevard
County for the nurder of M. Scharf. Petitioner was convicted of
nmurder and sentenced to death in Brevard County, Florida, in 1983.
"When the jury could not reach a wunaninmous verdict, the court
declared a mstrial. On retrial the jury convicted Stano as
charged and recommended the death penalty, which the trial court

imposed." Stano v. State, 473 So. 2d 1282, 1285 (Fla. 1985).7

5. No physical evidence, contraband, eyewi tness testinony, or
forensic evidence of any kind connects Petitioner to this or any
other homcide. The only evidence against Petitioner in the trial
that ended in a hung jury was his confessions to Paul Crow from
March 1981 in Volusia County, and to another officer whom Paul Crow
had Petitioner speak with later. The jurors could not convict.
The only additional evidence against Petitioner in his second
Brevard trial was the testimony of an inmate, Carence Zacke, who
testified that after the mstrial he decided to cone forward and
report that Petitioner had confessed to him as well.

6. Wth respect to this Brevard County judgnent, Petitioner
sought state post-conviction relief that was summarily denied.

Stan0 v. Florida, 497 So. 2d 1185 (Fla. 1987). Petitioner filed a

'The evidence introduced at sentencing i nvol ved prior
convictions and confessions obtained by Paul Crow. During five of
the prior convictions, and many of the prior confessions, Howard
Pear| was Petitioner's attorney. In Argunment IV, infra, Petitioner
presents the claimthat this representation by PearT--who was a |aw
enforcenent officer at the time of the representation--requires
resentencing. Petitioner also contends that Pearl's representation
of himat the tine of the March, 1981, Scharf confessions, requires
that the conviction herein be set aside.

6




petition for wit of habeas corpus in the United States District
Court for the Mddle District of Florida. He alleged: a. ) that the
State used Clarence Zacke as a state agent to elicit statements
from Petitioner, in violation of United States v, Henry, 447 U.S.
273 (1980); and b.) that Paul Crow had in 1980, 1981, and 1982
colluded with Don Jacobson and Howard Pearl, Petitioner's then
defense attorneys in Volusia County, to convict Petitioner, and
that their unrevealed collusion violated the principles enbodied in
Brady v. Maryland, 373 U S. 83 (1963).°

1. The federal district court summarily denied relief on
these claims. The circuit court reversed the district court and
ordered an evidentiary hearing, Stano v. Dugger, 901 F.2d 898
(11th Gr. 1990).

8. On remand, Respondent filed a notion for summary
judgment. Respondent's notion was acconpanied by the affidavit of
Don Jacobson, one of the attorneys who represented Petitioner in
March, 1981, before the later 1983 trial.® Jacobson's affidavit
said that Petitioner's confessions in 1981 were in return for a

state pronmise of life imprisonment.®

*Jacobson and Crow did not represent Petitioner at the Brevard
County 1983 mstrial or second trial. Public defenders Russo and
Friedl and conducted the Brevard defense.

- ®Petitioner’s first confession in this case occurred in 1981,
while he was represented by Don Jacobson and Howard Pearl.

"“When he signed the affidavit Jacobson did not know that
Petitioner had allegedly confessed in 1981 to a nurder for which
|Seltli_ti oner later received the death penalty--this, the Scharf
illing.

Jacobson and Crow represented Petitioner in Volusia County,

1



9. Because in it's Jacobson affidavit the State conceded--
after twelve years--that Petitioner's Scharf confession was the
result of promses, Petitioner filed a Mtion for the Court to
Recogni ze, or for the State to Stipulate, that the March 6, 1981
Confession Introduced Against Petitioner Ws Unconstitutionally
Obt ai ned. The State then disavowed its Jacobson affidavit.
District Court Record, R7-108. Petitioner then filed Petitioner's
Motion and Offer to Stipulate that the State is Correct that
Petitioner's March 6, 1981, Confession Resulted from Promise of
Benefit or Reward. R7-115. The district court denied the Mtion for
the Court to Recognize. R7-120.

10,  An evidentiary hearing followed. Current and forner |aw

Florida, in 1981, and during this time period Petitioner confessed
to several murders. W now know, but did not know at the time of

the Scharf trial, that these confessions were in return for
bargained-for |ife sentences. W also now know that one of the
confessions involved the killing of the victimin this case, but

the crinme in this case occurred in contiguous Brevard County.

Petitioner pled guilty to the Volusia County cases and went to
prison.

Many nonths later, Petitioner was indicted in Brevard County,
QO her counsel was appointed to represent him and the new counsel
did not know that Petitioner's 1981 confession to the Brevard
County nurder occurred in the mdst of a confession-fest induced by

life promses. Jacobson testified in federal court that he was not
told I1n 1981 that Petitioner had confessed to the Brevard case and

when Petitioner was |ater prosecuted Jacobson assuned that
Petiti oner had confessed to the Brevard crine after he went to

prison.

Jacobson further testified that had he known that Petitioner
had confessed in 1981 to the Brevard crime, no death penalty woul d
have been possible in the Brevard prosecution. He did not know
until the district court hearing was conducted, and he was
"amazed."

The legal effect of the "promse of life inprisonment” on the
Scharf confession was not addressed in federal court.

8



enforcenment officers testified about the Petitioner's confessions.
All, including Paul Cow, testified that Petitioner had been
promsed life inprisonment for any case to which he confessed and
that his 1981 confessions were the result of these promises.?
Tape recordings of interrogation sessions revealed the prom ses,
countless letters from Petitioner to Jacobson recited the prom ses,
and no one denied that Petitioner was promsed life for confessions
in 1981.

11. After this hearing, the district court nade extensive
fact-findings on the Brady and the Henrv clains. The district
court made no fact-findings or conclusions of law with respect to
whet her Petitioner's confession in 3983, resulting from a promse
that he would not receive the death penalty, was involuntary. The
district court denied relief, RrR8-160, but granted a certificate of
probabl e cause to appeal because wof the disputed issues of fact.™
Petitioner appealed.

122 On appeal, the circuit court did not address the issue of
involuntariness vis-a-vis promses, and did not conduct plenary
review of the involuntariness issue.

13. Thereafter, Petitioner sought certiorari review.
Respondent contended in response that there had been no ruling on
the involuntariness of confessions issues. Certiorari was denied.

14.  In March 1997, a death warrant was signed. Until very

. “The problemis that Paul Crow had testified at trial in 1983
in Brevard County that no promi ses had been nade to the Petitioner

to induce him to confess. Crow testified in federal court that
wi thout promses, there would have been no confession.
9




recently, Petitioner received no neaningful

W th respect

to his pending execution date.
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111. ARGUMENT

ARGUMENT |

THE LOWER COURT ERRED BY SUMMARI LY DENYI NG
RELI EF ON PETI TI ONER' S CLAI M THAT THE STATE
ATTORNEY' S OFFI CE FOR BREVARD COUNTY KNOW NGLY
CREATED AND PRESENTED FALSE EVIDENCE AT
PETITTONER S RE-TRIAL, [|IN VIOLATION OF THE
SI XTH, EIGHTH, AND FOURTEENTH AMENDMENTS, AND

FLORI DA LAW
Wth respect to Claim I, the lower Court wote that because
undersigned counsel, Mark E. Oive, |earned about the Zacke

recantation in My 1997, but did not include any claim about that
recantation in a Rule 3.850 Mtion until this week, the claim was
barred. The lower court also refused to so nuch as consider, much
| ess address, the Petitioner's notion to allow him to introduce
evidence contained in a tape recording, gee Mtion to Determne
Adm ssibility of Evidence (filed below, and provided to this
Court), wevidence that would both prove the claim for relief and
expl ain why the claimhad not been earlier raised. In these
decisions the lower court erred, and this case should be returned

to the lower court for an evidentiary hearing on Claim 1.*

¥Mr. Stano cannot Penallzed based upon when the Caim was
rai sed.  Undersigned counse was not . Stano’s attorney in this
action in My, 1997. Soneone called under5|gned counsel in April,

sent undersigned counsel a tape, and counsel delivered it to t he
FOLE. The FDLE records reflect that undersigned counsel was not
counsel in this action. see Attachnent 1, hereto. The tape then
went on to the Brevard County State Attorney, who, we now know,

clains to have begun a crimnal investigation on the tape.

Thus, undersigned counsel (who did not represent M. Stano
herein until he received funds to do so in February 1998), the
FDLE, and the Brevard County State Attorney all have known about
this taping evidence because undersigned counsel delivered it to
the state in 1997.
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As was shown in the Rule 3.850 Mdtion, and as will be shown
herein, Zacke has recanted and his recantation inplicates now Judge
(then prosecutor) Dean Mxley and assistant state attorney Chris
VWite in soliciting false testimny from Zacke at Petitioner's re-
trial. Petitioner will also show that M. Stano's attorney here,
M. dive, has acted conpletely properly in a difficult situation
and that he ought to be thanked, not blaned, for delivering
pertinent information to the FDLE and thereby to the Brevard State
Attorney's office and, ultimately, to this Court.

Finally, counsel has asked both this Court and the |ower court
for guidance on whether counsel may use an audiotape in support of
this Caimfor relief. Counsel has to this point filed under seal
those matters which it seemed prudent to seal. No Court has seen
fit to allow the use of the sealed nmaterial. Consequently, counsel
must unseal the materials here, and present them rather than risk
irreparable harm to M. Stano.

A, Carence Zacke Recanted, H's Recantation

WAs Tape-recorded. and the only Reason this

is Known is Because Undersisned Counsel Told
the Florida Departnent of Law Enforcenent

On May 2, 1997, wundersigned counsel met wth, and delivered
materials to, an agent wth the Florida Departnment of Law
Enforcenent in Tallahassee, FL. In response to a |ater Chapter 119
request filed February 17, 1998, by undersigned counsel,® the FDLE
rel eased to undersigned counsel the materials counsel had delivered

earlier, and FDLE internal docunents regarding what had been

BUndersigned counsel received funds to begin representation
of M. Stano on February 4, 1998.
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del i vered.

The materials released to undersigned counsel tell the story
of how the tape came to be obtained, what it says, and why counsel
has not been able to use it. Those materials are attached hereto
as Attachnent 1. They relate the follow ng:

1. On April 15, 1997, 1* received an
emergency call from Tom Dunn.® He stated
that Gerry Stano had received an anonynous
| etter which appeared to be an article from
Kathy Kelly'® stating that Carence Zacke had
recanted his 1983 testinony.

2. | called Gerry Stano. He stated that he
had received an envelope with one piece of
typing paper in it on which was typed what
appeared to be a story that was being
publ i shed about C arence Zzacke.'’ It said
that Zacke was admitting that he lied about
Gerry Stano confessing to him that he had
commtted the murder of Cathy 8charf.

3. | asked Gerry Stano if the there was any
indication who the letter cane from He said
there was an address on the back. He believed
that it was from "Art."

4, Around 6:30 p.m on April 15, 1997, |
t el ephoned Art and asked hi m about the letter.

He stated that he had witten it and sent it
to Gerry Stano. He said that he had
personal I'y spoken with C arence Zacke and that
Zacke had said the things that were in his
letter. He said that he had sent the letter
to Kathy Kelly, but that the newspaper did not
want to publish the story for sonme reason.

5. | asked where he had tal ked to Zacke, and

“Undersigned counsel deliveredthis information, in this form
to the FDLE. gee Attachnent 1.

Mr. Dunn is an attorney.
kathy Kelly is a reporter for a Daytona Beach newspaper.

"This "letter" is included in Attachnent 1, hereto.
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he said that he had tal ked to hi m over the
t el ephone. He then stated that he had
recorded their conversation or conversations.
| asked if he had permssion to do that, and
he indicated that because Zacke was in a
prison he knew that his calls could be tape
recorded, and that he had asked Zacke if he
knew that his calls could be recorded and

Zacke said yes. However, he did not tell
Zacke that he was recording their telephone
calls. | told himthat | would telephone him

t he next day.

6. On April 16, 1997, at 7:30 a.m |
t el ephoned Art and asked if he would send ne a
copy of his tape recording. He agreed to do
S0.

1. The next norning, April 17, 1997, |
recei ved an overni ght package'® containing a
cassette tape wth handwiting on it. |
listened to the tape, and it appeared to
contain the voices of Carence Zacke? and
Art.

8. Upon listening to the tape | had
reservati ons about whether it was Iegal for
Art to have made the recording. That

sought legal counsel wth respect tot |s
i ssue.

9. That ni ght, April 17, 1997, Art

t el ephoned ne and asked whether | had received
the tape. | told himthat | had. | then told
him that it was ny conpletely unsolicited
advice that he not record Zacke any nore. |

told himthat | could not talk then, but that

| would talk with him later.

10, On April 20, 1997, Art called me again.
| told himthat | could not speak with him as
| was busy. On April 21, 1997, | called Art.
| told himagain that he should not record
t el ephone calls. | also told him that |
wanted to speak with him in person. W have

FOLE.

YUndersigned counsel

"Undersi gned counsel delivered the overnight package
See Attachnent 1.
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not talked in person yet.?®

11. On  April 28, 1997, | obtained the
original of the letter that Gerry Stano had
received [from Art].

12. On April 28, 1997, at around 9:00 a.m, |
t el ephone Ken Morrison [an FDLE agent
under si gned counsel knows] at FDLE and left a
voice nmail message. | also left a nessage for
Ronnie Cornelius [another FDLE agent known to
undersigned counsel]. Around 2:00 p.m, Ken
Morrison called nme back, and | gave himthe
outline of what had happened. He said he
wanted to get a local agent involved, and that
he woul d call nme back with a tine. Ar ound
4:40 p.m he called and left a nessage that
Mke Ellis would call me on the 29th of April
to set up a tine for an interview

13. At R called several times on April 28,
1997, but did not |eave message. He paged ne
around 8:00 p.m, and | called him He asked
whet her there would be any reason that Zacke
would be calling him and | said | did not
know of anything that | had done that would
have caused that.

14. On 4/29/97, at about 3:30 p.m, | called
Ken Mrrison and got his phone mail. | left a
message that | had not heard from Mke Ellis,
and | needed to know what was up.

15. On Friday, May 2, 1997, after several
calls back anh forth with Mke Elis, | net
with Mke Ellis and gave him the notes | have
made here, the tape, the fed ex package, and
the letter to Cerry from Art. | returned
later and gave himthe tape | had dubbed,*

**Undersigned counsel has never talked face to face with "art.

The FDLE agent told undersigned counsel to give him the tape
that undersigned counsel had received, and any ndubbed" tape.
Thus, counsel wasleft wthout any tape to present to anyone, after
visiting with the FDLE--the FDLE requested, and received,
everyt hi ng. The lower court was clearly wong, then, to suggest
that undersigned counsel had w thheld anything, delayed anything,
etc. The FDLE had it, and the Brevard State Attorney's Ofice had
it, but not undersigned counsel,
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and initialed everything that | had left.?

In August, 1997, undersigned counsel contacted FDLE Agent
Ellis and asked what had becone of the tapes. He stated that he
had forwarded all the material to the Ml bourne office of the FDLE,
and to the Brevard County State Attorney's Ofice.

B. The Brevard State Attorney's Response to a
Public Records Request Created the Problem

On January 27, 1998, undersigned counsel contracted with CCRC
to represent M. Stano. On February 4, a partial paynent of funds
to begin the representation was nade to undersigned counsel. On
February 17, 1998, wundersigned counsel filed a Public Records Act
request with FDLE regarding the very tape counsel had earlier
turned over. An investigator working on counsel's behalf filed a
Public Records Act Request with the Brevard County State Attorneys
Ofice on February 16, 1998. Because the FDLE and the State
Attorneys Ofice responded in different ways to the Chapter 119
requests, wundersigned counsel did not know whether he was entitled
under Florida law to use the tape recording referred to above.

In response to its Chapter 119 request, the FDLE turned over
everything that it possessed regarding this matter, including the
tape and other docunentation. See Attachnent 1, hereto. The

material reveals just what is pled above.?* The FDLE copied the

*>Thig entire recitation of facts was provided by the FDLE to
the Brevard State Attorney, as Attachment 1 reveals. It was also
provided, under seal, to this Court, to the Attorney General's
Office, and to the |ower court.

The materials reveal that at the time the tape was given to
the FDLE, "Mr. Oive previously had represented CGerald Stano in the
appeal s process," and "had been an attorney for Cerald Stano."
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tapes that undersigned counsel had earlier provided to the FDLE,

and gave the copies to undersigned counsel. Counsel received the
tapes from the FDLE on February 11, 1998.

However, the 119 response from Robert Wayne Hol nes--an

Assistant State Attorney to whom the FDLE had forwarded copies of
the materials provided by undersigned counsel--was:

[Nlot subject to public records inspection are
a tape recording and related docunentation
provided by the Defendant's Attorney, Mark
Oive, to the Tallahassee office of the FDLE
in My 1997, and rel ated tel ephone records
subpoenaed by this office. These docunments are
exenpt ~ from public records pursuant to
Sections 119.07(3) (b) and 934.08, Florida
Statutes.

Section 119.07(3) (b) exenpts from di sclosure any "[alctive crim nal

intelligence information and active crimnal i nvestigative
i nformation." Florida statutes 934.08 deals with how and when a
| aw enforcenment officer may use or disclose illegally recorded

conversations.

Thus, one |aw enforcenent agency saw no crime, and another |aw
enforcement agency said that it was investigating a crime, wth
respect to the sane naterial. Notably, it is the agency which,
itself, has been accused in this Caim of wongdoing at trial--the
Brevard County State Attorney's Ofice--that said it had an ongoing
crimnal investigation.

c. Wat WAS Undersigned Counsel to Do?

The FDLE files designate what undersigned counsel turned over
to be "evidence" and "newly devel oped information that pertained to
M. Cerald Stano." Attachnent 1.
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Under si gned counsel provided to the roe evidence of several
possible crines. First, it may have been a crine for Art to record
the Zacke call. Second, it may have been a crinme for Chris Wite
and Dean Mxley to tell Zacke to lie. Third, it may have been a
crime for Clarence Zacke to lie.

But the worst thing for Petitioner's counsel was that if it
was a crime for Art to record Zacke’s call, it would also be a
crime for undersigned counsel to disclose what was on the tape.?
Thus, undersigned counsel charted a course that would protect the
Petitioner and not harm counsel --undersigned counsel filed the FDLE
materials (without the tapes) under seal inthis Court. This Court
then directed the matter to the |ower court.

But the lower court did not resolve the issue. The | ower
court would not even consider the issue of the materials that were
placed under seal here, and would not even consider whether the
sealed nmaterials were in any way relevant to the questions before

the | ower court.?® Thus, Wwhen the lower court denied relief on

#Under Florida statute, it may be illegal for a private
citizen to tape record a telephone call between that person and a
person who is serving a prison sentence when the prisoner is
unaware of the taping. Florida Statutes, Section 934.03 (1) (b).
Furthernore, a person who had nothing to do with recording a
t el ephone conversation may be guilty of a crinme if he or she
“intentionally discloses" the contents of the intercepted call.
ld. , Section 934.03 (1) (c).

When undersigned counsel attenpted to have the lower court
address the motion, the lower court refused. See Transcript of
3/19/98 hearing, near the end of the hearing (transcript not yet
provi ded).

Counsel had asked this Court to aBgm nt ajudge outside of the
circuit to hear these matters because Dean Mxley 1s now the Chief
Judge of the Gircuit. This Court denied the request, w thout
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this Caimby witing that undersigned counsel had known about the
tapes since May of 1987 and so should have raised the issue, the
court mssed the point that wundersigned counsel did not have the
tapes, the FDLE and the State Attorney had the tapes, because
undersi gned counsel had given them the tapes--undersigned counsel
did not have them the law enforcenent commnity did.?

D. \Wat Zacke Savs

The state could not convict Petitioner at the first trial
because, as prosecutor Mxley told the trial court, the jurors had
trouble with the only proof in the case--confessions to Paul Crow

and Johnny Manis.?’ On re-trial, the State presented the

prej udi ce. Recusal was again sought in the |lower court, the
recusal motion was facially sufficient for recusal, and the |ower
court erred by denying it. The lower court also erred by vvritinP
that the information In the nmotion to recuse was known to counse
for over four years, Wen counsel attenpted to be heard on the
Issue, the court explained that it had ruled. Petitioner renews
his request here in this Corut that this case be remanded and heard
before another judge from outside the Eighteenth Judicial Circuit.

*The Court also missed the point that undersigned counsel was
not representing Petitioner in this case in 1997,

5ee Claim 1V, A Rule 3.850 Mdti on. According to Dean
Moxley, the jurors had difficulty wth the petitioner's
conf essi ons. The jurors, during deliberations, asked for
transcripts of testinmony. The prosecutor, Dean Mxley, argued that
the jurors should be provided the requested transcripts. It was
his view that, inasnuch as the jurors had already heard the tape
recorded "confession" fromthe petitioner, obviously the jurors
"want [ed] to hear the oral [non-recorded confessions. [i.e., the
one to Paul crow]." 1d. at 1601-02. Specifically,

In this case the jury had an unenviable
task of nunber one, hearing the taped
conf essi on; and, nunber two, now they're
tal ki ng about the oral confessionls]l. They
didn't have notes. There are actually three
separate incidencea [i.e., confessions] and I
think what--they've now heard the tape and now
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additional testinmony of Carence Zacke. Zacke said that M. Stano
told himthat he had killed the victim and had tortured her first.
The prosecutor relied heavily on this evidence from Zacke. See

State v. Stano, 473 so.2d 1282, 1289 (rFla. 1985) (referring to

"Stano’s confession to a fellow inmte [Zacke] that he
alternatively choked and revived the wvictim"); see also testinony
(R. 887-928), and prosecutor argument (r. 1064-1066, 1072-1073,
1075, 1076-1080, 1268, 1273-1274).%

they are trying to reconstruct the oral
conversations in their mnds and keep them
separate from the taped recorded conversation
and then at the sane tinme | think they are
trying to see whether or not they are
validated by the external facts.

Id. at 1602 (comments of Dean Moxley) .

at the time, Zacke had five felony convictions. The first
of Zacke's five felony convictions stemed from his attenpts to
frustrate an ongoing investigation of his suspected drug
activities--when it becane obvious that the investigative net was
tightening, Zacke solicited two of his associates to nurder a man
whom he had |earned was planning to testify against themin
relation to their drug snuggling activities. One of the parties to
the agreement to nurder, Richard Lee Hunt, agreed to cooperate with
| aw enforcenent in exchange for imunity. Hunt's  subsequent
surreptitious taping of negotiations with Zacke |ed to Zacke's
arrest and ultimate conviction on charges of soliciting to commit
first degree nurder and conspiring to conmt first degree nurder.

Zacke was shortly thereafter arrested again on simlar charges
relating to the same intended victim when he solicited two other
men to effect the nurder. Again, his arrest was procured by a
rant of immunity to one of his hired hitmen, whom he had paid
2, 500.

Zacke's next conviction was for soliciting. This occurred
whil e Zacke was out on bail on his previous charges. He solicited
WIlliam Carke to kill Richard Hunt, the incrimnating witness in
his first felony arrest. Clarke informed Hunt of Zacke's

intentions, and was ultimately a key witness at the trial that
resulted in Zacke's fourth felony conviction. \Wile Hunt's body
was never found, Zacke pled guilty to second degree nurder in
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When undersigned counsel was uncertain regarding whether he
could use the Zacke tape recording, counsel instead obtained an
affidavit from the person to whom Zacke recanted--Nash Rosenblatt.

According to that affidavit:

1. My name is Nash S. Rosenblatt. 1 am over the
age of 18 and conpetent to execute this affidavit. |
live in Atlanta, Georgia, but during part of 1997 | lived
in Florida.

2. | am a free-lance witer. | am interested in
the case of GCerald Stano. I have been investigating
various aspects of M. Stano's case.

3. | contacted C arence Zacke in prison in 1997.
| identified nyself as Arthur Rosenblatt and advi sed
Zacke that | was doing research for a book. Zacke

di scussed various things with me, including his testinony
in M. Stano's case.

4. Zacke told ne that what he testified to at
Stano's trial was not true. Zacke said that Zacke's
attorney cane to him after the mstrial in M. Stano's
case and said that the state wanted Zacke to testify for
t hem because they were having trouble obtaining a
conviction of M. Stano. Zacke agreed to do so, in
return for favors from the state.

5. After that, according to Zacke, two persons
fromthe prosecutor's office told himwhat to say at
trial. These two people were Dean Moxley and Chris

connection with his disappearance.

Wi le incarcerated at the Brevard County Jail,
Robert Dinkins, a fellow inmate, inforned his attorneys that he had

been solicited by Zacke to kill wvarious people including Hunt,
State Attorney Douglas Cheshire, and several other potential
witnesses in his upcomng trial. Dinkins surreptitiously recorded

subsequent conversations with Zacke, and as a result Dinkins’s own
sentence was reduced.

In exchange for his cooperation with State Attorney Dean
Moxl ey regarding his codefendants in the murder of Richard Hunt,
Zacke's accunul ated consecutive sentences totaling 180 years were
changed to run concurrently and thereby reduced to sixty years.
Shortly after this reduction, he "remembered" a conversation he had
had with Gerald Stano.
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White.

6. According to Zacke, he got his trial testinony
from these prosecutors. Zacke said he was programed by
these prosecutors to say what he said at trial, and that
what he testified to at trial was untrue. According to
Zacke, his trial testinmony against M. Stano was what the
prosecutors wanted him to say, and the prosecutors knew
that the testinony was not true. Zacke said that M.
Stano never said anything to him about any nurder.

7. Zacke said he was reluctant now to testify to
the truth because he feared that the prosecutors would
rosecute him He said that all hell would break |oose if
e told what had really happened.

8. | told Zacke that | thought a publisher would
be interested in what had happened and mght be
interested in doing a story about Zacke. Zacke agreed to
talk to a publisher or an agent, and said that he would
have to be paid to tell this information to a publisher.
He said that he would not testify to what he had told me
until he received noney from the publisher,

9. After learning these things from Zacke, | sent
a stanped envelope to CGerald Stano in April of 1997. |
put a copy of an article |I had drafted in that envel ope,
A copy of that draft article is attached to this
affidavit, and what is said in the article is true. The
article was not published.

10 A few days after sending the envelope in the
mail to M. Stano, | received a telephone call from a
person identifying hinself as Mark Qive. This was in

ril 1997. M. Qive asked me how | got the information
that was in the article | had sent M. Stano, and | told
M. dive about ny conversations with M. Zacke. Before
this conversation with M. Odive, M. dive had no way of
knowing that | had had any conversations wth C arence
Zacke or that M. Zacke had recanted his testinony.

Appendix 5, Rule 3.850 Motion.

trial

Thus, Carence Zacke said to Art that he testified falsely at

and that the prosecutors knew of, indeed, solicited,
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perjury. Under such circunstances, a new trial is required.?

The State, through Ken Nunnelley, Esq., argued in the |ower
court that there had been no recantation by Zacke. Robert Hol nes,
the assistant state attorney who withheld the tape after 119
requests, sat, silently, and listened as Ken Nunnelley said that
Zacke had not recanted.

M. Holmes has conversations on tape, and wll not release
them In a portion of those conversations the following is said:

Zacke: Basically, the gist of it is, ne and CGerry talked
about cars out in that exercise yard.

Art: Cars? What kind of cars?

Zacke: H's Trans Am and ny Trans Am

Art: Trans Anf

Zacke: Yeah.

Art: He had a Trans Am

Zacke: Uh, hum

Art: That's what he told you.

Zacke: Unh, huh. That's what he told ne.

Art: Uh, huh.

Zacke: Anyway, that's the gist of it. And, uh,
Art: Vell, let's just, let's just, let's talk about this

The State argued below that previous federal habeas corpus
proceedi ngs had addressed issue about Zacke and Mxley, so nothing
new could be brought up about them  That is not the |law, because
it makes no sense. Zacke’s and Moxley’s credibility are placed
directly in doubt by this tape recorded conversation, a
conversation that Zacke had just last year, long after the federal
hearing relied upon by the State.

~Thus, this is newy discovered evidence vis-a-vis the federal
hearing, as well as newy discovered evidence vis-a-vis the trial.
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for a little while.

Zacke:

Art:
know,

Zacke:

Art:

Zacke:

Art:

Zacke:

Art:

Zacke:

Art:

Zacke:

Art:

Zacke:

Huh?

Let's talk about this for a little while. And um, you
so you guys talked about cars.

Uh, hum
And this is at which exercise yard? At...
The jail there, yeah.
In Vol usia?
No. Brevard.
Ch. In Brevard County Jail. This is...

Uh,  huh.

Naturally. |'mstill asleep | guess.
Yeah.

And, uh

And, basically, let's see. Hedidn't give me no

information. Basically, let's just say | got it through, from

t he
t hat .

Art:

Zacke:

Art:

Zacke:

Art:

Zacke:

Art:

Zacke:

Art:

Zacke:

State Attorney, of names and what went on and stuff |ike

| was programmed in other words.

Wat was the State Attorney's name?
Huh?

Wat was the State Attorney's nane?

Chris Wite and Dean Moxl ey.

Dean Moxl ey?
Uh, hum
And. . .

He's a judge now.
He... Dean Moxley’s a judge now.
Uh, hum
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Art: And, at what point did, uh, did either of these
gentl enmen approach you?

Zacke: No. It was through nmy attorney.
Art: Ckay. And your attorney's nane was...
Zacke: Joe Mtchell.

Art: Joe Mtchell. COkay. And did Joe Mtchell advise you
that this was a good idea?

Zacke: Un, huh. Yeah. In fact, a very good one.
Art: Ckay. And, uh, because you were facing, what?
Zacke: Ch, | was done with that stuff there. This was just

so | could get ny other stuff back. And curry some favor for
stuff down the road which they failed to do.

Art: Uh, huh. So, he, so, uh...

Zacke: So they didn't live up to everything they were
supposed to do.

Art: Right. So your attorney advised you that this was
probably your best bet .

Zacke: Ri ght .
Art: ... at that tinme.
Zacke: Uh, huh.
See Attachment 2 (tape, one copy filed under seal wth original

brief) ,3°

*Undersigned counsel asked the Governor to appoint a different
state attorney--any state attorney who had no interest in this
case--to investigate the Claim nade here and to defend the Rule
3.850 Motion. The Covernor declined "at this time." Counsel asked
the lower court to recuse the local state attorney's office from
participating in this action, and the |ower court denied the notion
as "moot." Petitioner contends that the |lower court erred by not
recusing the |ocal state attorney's office.

Because the local prosecutor refused to release the tapes,
refused to be recused, and sat silently at a court hearing when
what was on the tapes was discussed, undersigned counsel has no
option but to quote this small portion of the tapes now To do
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What Zacke Savs |s Evidence of
Prosecutorial M sconduct Wich

Could Not Have Been Earlier D scovered
or Presented

|

These facts show that the State knowi ngly presented materially
false evidence at trial and sentencing and that there is a
reasonable |likelihood that the jurors considered this evidence.
Under Florida law, deception by |aw enforcenent officials is

forbidden by the State due process clause. Wills v. State, 580

So0.2d 131 (Fla. 1991). Furthernmore, these allegations, if true,
state Sixth, Eighth and Fourteenth Anendnent violations. Uni ted
States v. Aqurs, 427 U S. 97, 103 (1976) (relief is conpelled when

the false inpressions are "material," which means when "there is
any reasonable |ikelihood that the false testinony could have
affected the judgment of the jury."); Napuev. Illinois, 360 U.S.
264 (1959); Mooney v. Holohan, 394 U S. 103 (1935); Routlv V.

Singletary, 33 F.3d 1279 (11th Gr. 1994); Canpbell v. Reed, 594
F.2d 4 (4th Cr. 1979); Boone v, Paderick, 541 F.2d 441 (4th Cr.
1976) .3

These allegations also show that the State suppressed material
excul patory evidence and that there is a reasonable |ikelihood that

wi t hout the suppression the result in the case woul d have been

otherwi se under these circunstances could be considered obstruction
of justice.

3% The record must suggest a reasonable |ikelihood that during
deliberations the jurors could have considered the false evidence
or argunent. This does not entail an inquiry into whether the
evi dence mght have made a difference in the outcone if it had not
been considered--reversal is "virtually automatic" under such
%ircurrsta)nces. United States v. Stofskv, 527 r.2d 237, 243 (2d

r. 1975).
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different. These allegations, if true, also state Sixth, Eighth,

and Fourteenth Amendnent violations. United States v. Baslev, 473

US 667, 682 (1985); Brady v. Marvliand, 372 US. 83 (1963) .2

Finally, these facts of recantation are "of such anature as

to make an acquittal probable on retrial." State v. Spaziano, 692

So.2d 174, 176 (Fla. 1997); Jones v. State, 591 8o0.2d 911 (Fla.

1991). Wth only Crowconfessions, the State could not obtain a
conviction. That's why they solicited Zacke.
ARGUMENT | |
NEWLY- DI SCOVERED EVI DENCE REGARDI NG
PAUL CROW S LACK OF CREDIBILITY
UNDER OATH REQUI RES THAT PETI TI ONER
RECEI VE A NEW TRI AL
Paul Crow put M. Stano on death row. What he has to say
about Gerry Stano under oath is the linchpin of the State's case
against Petitioner. If Paul Crowis a liar, especially if he is a
| aw enforcement officer who will |ie under oath, then this Court
may not countenance Petitioner's execution.
The Grand Jurors, the State Attorney for the Tenth Judicial
Circuit, and Cows fellow [aw enforcenent officers say that Crow
is aliar who will lie under oath -- especially to protect his

cases or his reputation. This is newy-discovered evidence that

must now be considered and that forecloses the death penalty, and

2The facts pled in the petition denonstrate a manner of state
action which, if disclosed, would "[have]l 'carried within it the
potential ,,, for the . . . discrediting . . . of the police nethods
enpl oyed in assenbling the case.’" Kvles v, Whitley, 115 S. C.
15565, 1572 (1995) (ellipses in original) (citations omtted).
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even the conviction, in this case.?

The State says that this is too remte. That Crow s testinony
in 1983 at trial, and his legal woes in 1995 are not related.
However, the State repeatedly pushes Crow s testinony from 1992 in
federal district court as a basis for denying relief in this
action. If the State wants Crow to be credible in 1992, then the
State nmust face the lying Crow of the 1990s.

A, Over Eishtv Years of Police Oficer Experience Says
Cow WII Lie Under Qath

Paul Crow had to resign, ultimately, in the aftermath of a
Present nent brought on by his bad, heavy-handed, and di shonest
police work. See sub-section B, infra. Before his resignation, Paul
Crow was a vindictive boss. Petitioner pled in the |ower court
that the reason he had not previously submtted evidence of Crow s
bad reputation for truth and veracity in the comunity was that
police officers were afraid to cone forward to tell the truth. The
presentment itself verifies this fact.*

Slowy the truth energes. Cows fellow officers now say,
under oath, the nost remarkable and daming things about Paul Crow
-that he is aliar, that he will lie under oath to protect hinself

or his cases, and that the Petitioner ought not to be executed

¥Furthermore, We know now that Crow will |ie under oath
because we have tapes of himtalking in 1986, and his words do not
match his words from a witness stand in 1992, See Argunent 111,

i nfra,

¥gee Appendix 6, Rule 3.850 Mdtion (persons who testified
about Crow "expressed a fear for their enploynent security" and
"all appeared only under subpoena."). Some officers still Wl|y| not
publicly say what theg know about Crow because they fear that their
retirement or other Dbenefits could be adversely affected.
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based upon Crow s testimony. This is police officer testinony.
This new y-di scovered evidence is admissible,®® and it would
prevent a conviction and death sentence upon re-trial. See Jones,

supra; Ssazi ano, susra.

Detective Robert Walker swears that Crow is a liar and that
M. Stano ought not to be executed on Crow s word:

1. My name is Robert Walker. | ama police officer
with the Daytona Beach Police Department. | have been
with the departnent for fourteen years. | am presently
a detective with the robbery task force.

2. | have been asked to address the question of
whet her Paul Crow has a reputation in the community for
being an honest person. | know Paul Crow and have known
him for years. | know his reputation in the commnitly
for honesty or di shonestz, and | know from persona
experience whether he is honest or dishonest.

3. Paul Crow is dishonest and will do anything for
sel f - pronoti on. He has said to me, "we don't have to do
our jobs, we only have to give the public the perception
that we're doing our jobs." Paul Crow would lie in a
mnute to make hinmself |ook good or to protect hinself.
It was and is comon know edge throughout the departnment
that Paul Crow would lie, even under oath.

4, From nmy own professional experience, | know
that Paul Crow will cover up evidence and wll change
evi dence.

12. | know Paul Crow. It would be wong for the

State to execute a person who was convicted onthe
testinony of Paul Crow. Crow cannot be trusted. He is

- *See *tchcock v. State, 413 So.2d 741, 744 (Fla.), cert.
deni ed, 459 U. S 960, 103 s.ct. 274, 74 L.Ed.2d 213
(1985) (reputation for truth and veracity is the only proper inquiry
into a witness' character); A varado v. State, 521 So.2d 180, 181
(Fla. 3d DCA 1988) (evidence presented b% defense that a state's
witness' reputation for truthfulness in the comunity was bad was
properly admtted by trial court.); Stripling v. State, 349 So.2d
187, 192 (3rd DCA 1977) (defense counsel may call qualified people
in the community to elicit testimny regarding w tness' reputation
for truth and veracity.).
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selfish and egotistical. Paul Crow would lie under oath
to inflate his value, =even if it nmeant killing an

o I nnocent man.
13. | do not believe that Gerald Stano is a serial

killer, Many police officers believe that Crow sinply
set StanO up.

LN I

14, But Paul Crow very nuch wanted Stano to be
known as the nost prolific serial killer ever to live.
Crow |loves the notoriety.

® 16.  Sinply put, Paul Crow cannot be trusted to tell
the truth. A police officer without integrity is like a
carpenter w thout a hanmmer. It's a basic tool you have
to have. The idea that soneone ie going to be
el ectrocuted based onthe testinony of Paul Crowis a
scary thought.

Appendi x 7, Rule 3.850 Mbtion.
Fornmer O ficer Edward Shumaker says the same, and nore:

1. My nane is Edward Shumaker. | am a retired
® police officer. | served as a police officer with the
Dayt ona Beach Police Department for twenty years. |

retired in 1991.

2. | was a police officer when Paul Crow was a
menber of the departnent and while he was chief of

® police.

3. | know Crow s reputation in the community for
honesty and dishonesty. I also know from personal
experience whether Crow is honest or dishonest.

® 4. Paul Crow is dishonest. Paul Crow cannot be

trusted. He would lie under oath to protect hinself or
to advance his political career.

° _ 7. Paul Crow s approach to |aw enforcement was
influenced by a person's standing in the community.

Appendi x 8, Rule 3.850 Mbtion.

Sergeant Wsneski has simlar information:

1. My name is Marion A. Wsneski. | am a Sergeant
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with the Daytona Beach Police Departnent. | have been a
police officer for 22 1/2 years.
®
6. | have known Paul Crow a long time. W used to
lift weights together. | know what his reputation is for
honesty and di shonesty in the comunity. Based on
® everything | know about Paul Crow and his actions, there
is no doubt in ny mnd that he would lie under oath to
protect himself. Paul Crow would lie if he thought it

was to his advantage to do so.
7. Paul Crow lied under oath during the Coble
® investigation. That is clear fromreading the Gand Jury
Present nent .
Appendi x 9, Rule 3.850 Mbdtion.

O ficer Jeffrey Candage agrees:

L
L. My name is Jeffery Candage. | am a police
officer wwth the Daytona Beach Police Department. | have
been with the Department for eighteen (18) years.
2. | have known Paul Crow for many years and am
® fam liar with his reputation in the community for honesty
and dishonesty. M personal experiences with Cow allow
me to evaluate his honesty or dishonesty, and | am also
able to report his reputation.
3. Paul Crow has shown hinself to be dishonest and
® | believe he would go to great lengths to protect hinself
and to advance himself.
4. Crow ran his office with fear and intimdation.
5. There is no question about whether or not Crow
® would lie under oath. He woul d. If nothing else, the
Cobl e case shows this. The Grand Jury Presentnment was so
compel ling, | am surprised that Crow was not indicted.
Appendi x 10, Rule 3.850 Mbotion.
® :
Finally, Officer Mttleman show both that Crow is not to be
believed, and why Oficers have not come forward before:

L. My name is Mchael Mttlenan. | am a police
® officer wwth the Daytona Beach Police Department. | have
been a police officer for eight (8) years,
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2. | was with the Daytona Beach Police Department
when Paul Crow was Chief of Police. He ruled the
departnent as a dictator, using fear and intimdation to
control people and situations. It was common know edge
t hroughout the Departnment that Paul Crow was corrupt and
di shonest . He would not hesitate to lie to protect
hi nsel f or advance his own cause. There is no doubt that
Paul Crow would |ie under oath.

~Paul Crow went after ne, because he suspected ne of
| eaki ng the Coble story to the press.

4, This type of managenent and intimdation was
conmmon while Crow was Chief of Police. The nost
important thing to Paul Crow was having a good reputation
in the community. It was inportant to Crow, even though
his reputation was built on I|ies.
5. Those of us in the department and working under
Crow knew he was dishonest and would be quick to lie,
even under oath, to pronote his personal agenda.
Affidavit, submtted below and provided earlier to this Court.

These affidavits were provided in the last few days, after
Petitioner was finally able to obtain the services of an
investigator. See Argument VI, infra. Cows testinony at trial
cannot be believed. Hs testinony in the federal evidentiary
hearing also cannot be believed.

B. Grand Jurors and Prosecutors

Jerry HIl is the state attorney in the Tenth Judici al
Circuit. By order of Governor Chiles, M. H Il was appointed to
investigate Paul Crows actions with respect to allegations that
Crow had obstructed justice. M. Hll's investigation included
convening a grand jury. M. H Il and his grand jury cane to
various conclusions about Paul Crow, none of them good.

The nost inportant conclusion Governor Chiles' prosecutor came
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to was that Crow is not a credible wtness under oath, especially
when Crow is trying to defend his own |aw enforcenent actions.
This conclusion is newy discovered evidence vis-a-vis M. Stano:
Crows credibility under oath was critical in M. Stano’s trial.
Crow testified to many, nmany confessions, and he testified that
they were voluntarily obtained.

This is what prosecutor H Il and the grand jury says about
Crow :

One of the ideals upon which this country is
founded is that we are a nation of |aws and
not of men. It is sad to say that this is not
always the case in Daytona Beach, Florida.?

[Jlustice was subverted .

[Tlhe evidence lays the blane squarely on the
shoul ders of Director Paul Crow .

[O]ur quarrel is with the order giver, Paul
Crow,

CGows ... [action] was deplorable .

In his testinony before us, D orector Cow
sought to lay blanme ... by suggesting that

Mercer also did not follow his directions Lo

our view of the evidence is, however, that

Li eut enant Mercer followed the Director's
instructions to the letter and kept him fully
informed of his actions and decisions.

[Crow s actions] have  been a severe
enbarrassment to the entire Daytona Beach
Pol i ce Departnent.

[Plolice officers have a hard enough job
wi thout having to deal with interference from
those who are supposed to be on their side.

*The evidence was that Cow had "unarrested" a person who
another officer had lawfully arrested, had attenpted to cover up
the arrest, and had attenpted to lie about the cover-up.
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The final victimof Drector Ctows actions is
public confidence in our crimnal justice
system The coble case is a perfect exanple
of why many people believe that your treatnent
by the system depends nore on your race or
class or position in society than on your
guilt or innocence.

[Wle are equally troubled by [Crow s] reaction
to public scrutiny of the case. In Septenber,
prior to this Gand Jury being inpaneled, he
[Crow] began an internal affairs investigation
into the actions of his officers. Yet since
he has known what his officers did since April
and in nost instances directed those actions
we can see no reason for an Internal Affairs
investigation except as a blatant attenpt to
deflect public ire from hinself and spread
blame to his subordinates.

Appendix 6, Rule 3.850 Motion.

ARGUMENT |11
THE CAMPANARO TAPES CONTAI'N
EXCULPATORY EVI DENCE, THEY

DEMONSTRATE THAT CROW DID NOT

PERFORM HI' S DUTIES HONESTLY AND

FAIRLY, AND THEY REVEAL THAT HE LIED

| N STATE AND FEDERAL COURT UNDER

OATH

In 1997, undersigned counsel was contacted by Andy Canpanaro,

a person who stated that he had audio tapes of Crow from 1986.
Canpanaro stated that he was a free-lance witer and that he had to
cone forward because he could not let Gerald Stano be executed
wi thout revealing what he knew. Canpanaro stated that he had
col | aborated with Crow on a book for profit in 1986, that he had
recorded many of his conversations wth Cow, with Cows
perm ssion, and that, based upon his conversations with Crow, he
did not believe that M. Stano had killed anyone.

Counsel asked that the Grcuit Court for Volusia County
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provide funds for an investigation into the tapes. Counsel filed
a motion under seal. The trial court ordered the notion unseal ed,
the state responded to the notion, and the court denied funds to
obtain and review the tapes. See Appendix 12, Rule 3.850 Mbtion.
That decision is on appeal to this Court.?

After wundersigned counsel received funds from the CCRC, gee

Argument VI, infra, the Canpanaro tapes were reviewed.

- ag discussed in Argunent 1V, infra the denial of
Pﬁ_tlth%ner' s "Howard Pearl " claimin Volusia County is on appeal to
this Court.
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Crow Stated in 1986 That He Knew That
Petitioner was A False Confessor, He Knew

it Wien he Testified at Trial, and He

| ntentionally Kewt the | nf ormation from
Def ense Counsel and the Courts

>

If this gets picked up by Qive and he goes
along this line, they're going to bring
sonething |ike that up.

If you tell that to a judge, you tell that to
a public defender, he'll use that.3®

For real.?

Crow says on the Canpanaro tapes that Stano lied to police
of ficers about whether he was guilty of nurders. Crow says that in
cases where other agencies were involved and Crow was not in
control, Stano’s confessions would not match the facts at all. On
the Canpanaro tapes, Crow described his feelings when this--Gerry
relating false "confessions" in front of other officers--happened:
it was like "watching the ice-cream nelt in ny hands" or "watching
everything that he's saying going to hell, because | know the son-

of -a-bitch didn't gor the crime to which he was falsely confessing.

*The first quote is Canpanaro speaking, to which Crow responds
"gure." The second quote is Crow speaking. Canpanaro Tape, 1986.

*Here’s another, said by Cow to M. Stano after M. Stano
falsely confessed to a case:

You probably heard us talking about it [a homcide] or
some thing, but you didn't do that one.

ee Canpanaro tapes.
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Cow did not tell trial defense |lawers this information,*°
much |ess post-conviction counsel. Wen Crow comented about Stano
on the tapes in 1986 "1'm watching the son-of-a-bitch [Stanol nelt
in front of ny hands," Canmpanaro said, "If this gets picked up by
Aive and he goes along this line, they're going to bring sonething
like that up." "sure," Crow responds.

This requires sone expl anati on. Crow described on the

Canpanaro tapes driving around in St. Petersburg wth other

i nvestigators. According to Crow, Stano would point out a spot
where Stano said a body was |eft. Stano was wong, and Crow s
response to hinmself--as recorded on the tape--was: "I‘m going,
rJesus.’'" Crow said: "And we |eave and cone back to Daytona, and
| lay some facts on him[Stanol. | [Cow said, ‘I don't think you
did that one, GCerry.' Stan0 goes: ‘It looks so famliar.' I
[Cow] said, 'Famliar my ass." | [Crow] said ’You probably heard

us talking about it or sonething, but you didn't do that one.’"*
Crow said he told Stano that Stano was acting "goddamm binockers."
Crow said he advised Stano: ryvou know they got a suspect in that

case," and Stano said "They do?" Crow said "yeah."

“Trial counsel's theory in the scharf case was that M. Stano
woul d falsely confess. This information from Crow "would have been
ent husi astically exEI oited by defense counsel, Stano v Dugger, 901
F.2d 898, 903 (11th Gr. 1990), whose announced "principal theory

of defense was that Stano tended to confess falsely." Id., at 899.
Crow knew that this was critical to the defense, but he
unconstitutionally kept it fromtrial counsel, post-conviction

counsel, and the courts.

“'Thus, Crow confesses on the Canpanaro tapes in 1986 that if
M. Stano heard Crow tal king about a case, Stano would try to
confess to it, whether Stano commtted the crime or not. Crow knew
this, every tine he testified.
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Crow said on the Canpanaro tapes "I don't think Stano's all
there personally. | think we got him 20% of neke believe, but if
you tell that to a judge, you tell that to a public defender, he'll

use that." See Bradv v. Mrvland, 373 US. 83 (1963) (you should

tell that to a public defender or a judge [its in the
constitutionl)

This informati on was kept fromthe federal as well as the
state courts before now  Unless defense counsel had gone door to
door, world-wide, he would never have found Andy Canpanaro. based
upon that to which paul Crow testified in federal court, no-one
exi sted who would have such tapes of Crow

The tapes reveal that Crow dealt dishonestly and unfairly with

the Petitioner, this case, and the courts. In Walls v. State, 580

So.2d 131 (Fla. 1991), this Court held that the Due Process C ause
of the Florida Constitution provides special safeguards against |aw
enforcenent m sconduct:

The term "due process" embodies a fundanmental
conception of fairness that derives ultimtely

from the natural rights of all individuals.

"Fairness" is nearly the equivalent of the
concept of ‘"good faith," which inposes a
standard of conduct requiring both fairness
and honesty. " [Dlue process requires
fairness, integrity, and  honor in the

operation of the crimnal justice system and

inits treatment of the citizen's cardinal

constitutional protections.’™
Walls, supra, 580 8o0.2d at 133 (citations omtted). When | aw
enforcenent conduct "fails either to be fair or honest . . . due
process is inplicated and the court are required to conduct an

intensive scrutiny of the police conduct in question." Id. v Gross
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deception used as a means of evading constitutional rights has no
place in such a system." Id., 580 So.2d4 at 134.*

The lower court was required to closely examne the State's
conduct and to hold the State accountable for any dishonesty, under
Walls. The record in this case shows beyond cavil that Crow was
nei ther honest nor fair in his testinony under oath.

B. To The Extent that the State Relies Upon

Egﬁl:atral Proceedings, Crow Lied in Federal

1. The Mwvie R shts Lies

In 1992, Crow testified in federal district court regarding
his involvement in Petitioner's case. Wiether Crow intended to
wite a book about Petitioner was central to the district court's
ater findings. Law enforcenent officers testified that Crow did
intend to wite a book, that he intended to make a lot of noney
fromthe book, and that his objective in working wwith M. Stano was
to "solve" as many hom ci des as possible to nake the book nore
interesting and nore marketable. See Appendix 11, pp. 65-68, Rule
3.850 Motion.

The district court heard Crow s testinony, which contradicted
the other officers' testinony. Nevertheless, the Court relied upon
Cows testinony. The district court judge found that, from Crow s

testinmony, Crow had at one point entertained the notion of witing

“2Furthermore, the facts pled denmonstrate a manner of state
action which, if disclosed, would "[have]l 'carried within it the
potential . . . for the . . . discrediting . . . of the police nethods
enpl oyed in assenbling the case.’" Kyles V. Whitley, 115 S. C.
1555, 1572 (1995) (ellipses in original) (citations onmtted); gee
also United States v. Bagley, 473 U S. 667, 682 (1985); Bradv V.
Marvland, 372 U S. 83 (1963).
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a purely educational book, but that he never had had any interest
in being famous and had made no efforts to land a deal. At nost,
Crow wanted a "treatise . . . to explain to |law enforcement agencies
how to deal with conflicts anobng jurisdictions investigating cases

. " R8, 160, 36. Crow, was, according to his testimny, ¢ua
person who finds hinmself, because of unique historical events, in
a position to nake a scholarly contribution to | aw enf orcenent

' 1d, 1 at 38. Balderdash! From the Canpanaro tapes plainly
Paul Crow had, contrary to his district court testinony, fully
intended to make a mnt off the Stano story from day one. In
federal district court, Crow swore under oath to the foll ow ng
about his intentions to wite a book:

Judge Fawsett: As far as your efforts to

produce a work of art,
whet her history or film
or other, did you take
any steps to acconplish
that  other then just
conceding the idea of a
possi bility?

Paul Crow: No, ma’am.

(p. 229, Jan. 24, 1992).

This was very, very, false. Crow then testified that he had
tal ked with one person, Terry Ecker, about collaborating on a book,
but that Ecker’s style was too graphic, and magazine-like, for
Detective Crow, who was only interested in educating people.* (P.

210, Jan. 24, 1992). Crow testified that he did not personally

“yet, when Crow s true-detective type book Blind Furv came
out, he ran around autographing it for people. gee Appendix 7, p.
4, Rule 3.850 Mbtion. For a description of Blind Fury, see
Appendi x 11, pp. 68-70, Rule 3.850 Mbotion.
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speak to any literary agents, and that the only contract

negotiations he  ever had were with Terry Ecker.

Mark dive: Did, ot her than M.
Ecker, Terrell Ecker, did
you pursue your

aspirations of publishing
a work  of art or
education by -- did you
pursue it by speaking
W th persons other than
Terrell Ecker?

Paul Crow. No, sir. | have had
peopl e approach me about
this many tinmes, and |
have not pursued it. |
constantly get letters, |
get phone calls, we are
either going to do this

book, o this project
with or wthout your
hel p. | have elected to

| eave it al one.
(p. 230, Jan. 24, 1992).

This was untrue. The tapes reveal that Crow lied in federal
court in 1992 when he said that he had not pursued deals with
respect to a CGerald Stano story. On the tapes he pursues deals in
1986, and reports the pursuit of deals from years earlier.

The tapes reveal that Crow was narketing the Stano story and
trying to sell it to the highest bidder. Canpanaro was bi ddi ng
agai nst other authors and publishers for Cows story. Crow told
Canmpanaro that Crow had solicited advice on how to market his Stano
information froma witer or publisher by the nane of Beach as
early as 1983 or 1984. (Crow said Beach was one of the big "muckity
mucks" from Reader's Digest. According to Crow, Beach read every

fiction and non-fiction police type story that authors were trying
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to sell and then Beach would offer advice to woul d-be authors
regarding "what’s going to go and what's not going to go."
According to Crow, Beach told Crow how best to market the
information Crow had. Crow said that Beach told Crow "the story
has the chem stry of being one of the better ones he's seen com ng
down that road in a long time.r

On the tapes, Crow told Canpanaro about various agreenents he
had or that he was negotiating about Stano. He said that he had an
agreement with a witer, and that under that agreement Crow said he
would receive fifty percent of the profits. Crow said the book
woul d nost likely be witten by that author but that the story
would be in the form rag told to the author by Paul Crow" book.
Paul Crow said the author was very acconplished and had published
a lot, including two screenplays. Crow was negotiating with
Canmpanaro by using the fact that other authors were bidding on his
story.

In his negotiations, and on tape, Crow offered "exclusive"
material. For exanple, Canpanaro wanted to speak with M. Stano,
but could not arrange that. Crow told Canpanaro that he had a
stack of letters from Stano six inches high, and he showed the
stack to Campanaro. Canpanaro told Crow that if he could get ahold
of that stack of letters he would not need to speak wth Stano.
Crow laughed and said, "I‘ve got alot of aces. You know, |'ve got
a lot of acesin the hole. You can go to any county you want, try
to look up anything you want to. But what you really need, 1've

got. That's what |'m saying. |'ve got all the letters; |'ve got
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all the tapes.”

The Canmpanaro tapes reveal that Medallion Books has offered
Crow $8,000.00 flat as a collaborators's fee. Canpanaro says on
tape that Crow says that Crow wants from Canpanaro ten percent of
all rights to the Stano story: international, hard-cover, screen,
anything like that.

The Canpanaro tape shows that CGrow s testinony in federal
court regarding his motivation and interest in witing a book and
receiving profits froma Stano story was one big 1lie.*

2. Oficer Jim Gadberrv

Jim Gadberry was the officer who first arrested Cerry Stano.
In 1986, Oficer Gadberry canme forward and said that he did not
believe Gerry Stano committed any nurders. Gadberry described how
Stano was told all the facts of the crines before he confessed,
that Stano did not independently know the facts of any of the
cases, and that Stano simply did whatever he was told by Crow to
do.

In his testinmony in federal court, Crow attenpted to discredit
Gadberry by averring t hat Gadberry's concerns regarding
Petitioner's arrest and conviction was of a recent vintage. One
way in which he did so was by testifying that Gadberry had never
voi ced any concerns to Crow about Stano's confessions:

M. ROPER After M. Stano's confession, did Detective
Gadberry ever indicate to you that he had any

“when counsel asked for funds to obtain and review the
Canpanaro tapes, counsel predicted that the tapes woul d reveal
perjury. Appendix 12, Rule 3.850 Mtion. Nevertheless, the notion
to incur costs was denied.
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concerns that M. Stano did not independently
know the facts of the crime?

CRON No, nma'am
(Jan. 29, 1992, Vol. 19, p. 78)
MS. ROPER After the results cane back from Sanford Crine
Lab, did Detective Gadberry ever cone to you
and tell you that he had ?,elt St ano had not
committed the crine?
CROW No, ma’am.
(Jan. 29, 1992, Vol. 19, p. 103)
MR QLI VE Now, you testified that Officer Gadberry never
advi sed you that he had doubts about the
Brevard case, is that an accurate recitation
of your testinmony?
CROW That's correct.
(Jan. 29, 1992, Vol. 19, p. 220).
On the Canpanaro tapes, six years earlier, Crow says
ot herw se. Crow reviews the Stano case in great detail wth
Canpanaro. Crow says on the tape that Jim Gadberry had al ways had

concerns about the Stano case, from the very beqinning. Crow said

that Gadberry's concerns all along had been that Stano was just a
serial confessor, not anass nurderer, and that the judges and
| awyers had shafted Stano and sent him up the river.

The evidence that Paul Crow lied and will do so under oath is
i nescapabl e. Hs fellow of ficers say under oath that a person
cannot be executed on Crow s sworn word, because his sworn word is
a lie. Cows sworn word is contradicted by his taped
conversations. H's taped conversations reveal that Crow
intentionally kept excul patory information away from judges, public
def enders, and post-conviction counsel for M. Stano.
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ARGUMENT |V
THE DEFENSE LAWERS, THE TRI AL COURT, THE
JURORS, AND THIS COURT WERE DECElI VED BY PAUL
CRON'S TESTI MONY, AND A NEW TRIAL IS REQU RED

The evidence at M. Stano's first trial was confessions to
Paul Crow. At the retrial, the testimony of Carence Zacke was
added. The first jurors were unable to reach a verdict based on
confessions al one. Had there been evidence to attack the
confessions, this case would not have gone beyond a first trial.
There would have been an acquittal.

Evi dence was available, but Paul Crow lied under oath and has
continued to lie under oath about how the confessions were
obt ai ned.

Paul Crow was a detective in the Daytona Beach Police
Department at the time he met CGerry Stano in 1980. Dayt ona Beach
is in Volusia County. Over a period of many, many nonths, Crow
interrogated Petitioner in Volusia County about unsolved hom cides.

The trial in the Brevard County case in which M. Scarf was
the victim occurred in 1983. The confession to Crow about the
Scharf case occurred in March, 1981, in Volusia County, while Crow
was obtaining confessions about other Volusia County cases.

In Brevard County, Crow testified about the March, 1982,
confessions. He swore:

Q. Now, during the time that you were
talking to Gerald Eugene Stano, did you nake
him any promises in order to get himto talk
to you?

A. No, sir.

Q Dd you offer himany benefit or hope
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of reward?

A No, sir.

Q. Did you force or coerce himin any
way?

A. No, sir.

Id. at 2068-69.

Q. D d you nake any prom ses or offer any
I nducements or hope of reward to M. Stano in
order to get himto talk to you about these

hom ci des?
A. No, sir.
Id. at 1427.

Q. Did you or did anyone in your presence
make any prom ses to the defendant, Gerald
Eugene Stano, in order to get himto talk to

you?
A. No, sir.
Q. Did you offer him any inducenent

what soever ?
A. No, sir.

Q. Dd you threaten, coerce or force him in
any manner in order to get himto talk to you?

A. No, sir.
Id. at 868.

This was all conpletely untrue, as was later proven. In
federal court Crow admtted under oath that the very reason
Petitioner provided statements to him-the statements to which he
was referring in the above-excerpted quotes in state court--was

because Crow and others had offered Petitioner "benefit or hope of

reward," "promses or . . . inducements or hope of reward," and
"inducements Whatsoever." 1d. Crow had offered, nay, promsed, a
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life sentence for all confessions, at the tine that Stano
"confessed" to Crow regarding this Brevard County Scharf case.

This is new evidence of fraud before this Court and
obstruction of justice.*® This is evidence of fraud that was not
addressed by the federal courts. The federal district court in the
federal proceedings did not determne whether Cow had told the
truth at Petitioner's trial wth respect to how the confessions
wer e obt ai ned. The federal court did not address whether the
Petitioner had been promised life inprisonment in return for
confessions, and whether that rendered his confessions unreliable*®
and involuntary because induced by promises.?’

However, Paul Crow and others did testify about these matters
in federal court, and, for the first time, admitted that Petitioner
had been promsed life inprisonment in return for confessions. If
Crow and others told the truth in federal court, t hen the

conviction and sentence in this case nust be set aside.%®

There should be no tinme bar on raising police officer fraus
on the Court.

*see Crane V. Kentucky, 476 U.S. 683 (1986).
Y’See Hutto v. Ross, 429 U.S. 202 (1976) (pronises of |eniency

void confessions); Bramv. United States, 168 U.S. 532 (1897)
(prom ses of leniency void confession).

“There Was uncontradi cted testinony in federal court that
Petitioner repeatedly recanted his confessions, refused to provide
confessions, did not know the facts of the crines he supposedly
conmitted, and did not fi naIIK agree to provide confessions,
Sﬁemﬂcally the confession to the Scharf case (and alnmost all of
the cases i ntroduced at sentencing) until he had been promsed life
i nprisonment.  See Appendix 11, Rule 3.850 Mdtion, pp. 17-41. The
district court did not discount this evidence, and did not draw any
| egal conclusions fromit.
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Until Paul Crow and others testified under oath in federal
court, Petitioner could not prove that his confessions had been
obt ai ned by prom ses of life inprisonnent. These matters are
cogni zable now. The federal court did not address or resolve these
matters. Under Florida and United States Constitutional |aw, M.
Stano is entitled to relief.*®

In sub-section A, infra, Petitioner places the lies by Crow in

cont ext. The jurors in Petitioner's first trial were concerned

Appendi x 11 is a recitation of the evidence and testinony
presented in federal court. It contains Crow and other persons
testimony under oath, and it contains excerpts fromthe actual
evidence introduced. The information contained in the proffer is
incorporated into this Caim by specific reference.

“*These i ssues are cognizable now Had Crow told the truth pre-
trial, there would have been no trial. The confessions would have
been suppressed.

These facts denonstrate a manner of state action which, if

di sclosed, would "[have] 'carried within it the potential . . . for
the . . . discrediting . . . of the police nmethods enpl oyed in
assenbling the cage.’" Kvles v. Witlev, 115 S, . 1555, 1572
(1995) (ellipses in original) (citations omtted). If the truth

had been known, defense counsel could have shown the fraud in the
prior convictions, id. 1572, n. 15, could have shown that the
police "get [Petitioner] up,’" id. at 1573, and attacked "the good
faith of the investigation," id. at 1571, "the reliability of the
investigation . ..» id, and "the process by which the police
gathered evidence and assenbled the case..." "1Id. at 1573, n. 19.

The credibility of the Crow confessions was one key to the
prosecution case. See Napue V. Illinois, 360 US. 264, 269 (1959)
(" [tlhe jury's estinmate of the truthfulness and reliability of a
given witness may well be determne of guilt or innocence, and it
I's upon such subtle factors as the possible interest of the wtness
in testifying falsely that a defendant's life or liberty may
depend.") ; Smth v. Waiinwisht, 799 F.2d 1442, 1444 (11th Cr.

1986) ("The conviction rested upon the testinony of pol i ce],

[Their] credibility was the central issue in the case. Available
evi dence woul d have had great weight in asserting that [the police]

testi mony was not true. There is a reasonable probability that,

had [the inpeachment] been used at trial, the result would have
been different.").
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about the confessions. Had Crow told the truth about how he
obtained confessions, there is a very real probability that the
confessions would have been suppressed and/or M. Stano would have

been acquitted at his first trial.® In sub-section B, infra

Petitioner presents the, we now know, false testinony from pre-
trial, mstrial, re-trial, and sentencing proceedings. In sub-
section C, infra, Petitioner presents the evidence from the later
federal proceedings, which shows that the trial testinony was
fal se. In sub-section D, infra, Petitioner shows that the decision
in federal court does not affect Petitioner's right to relief now
in this Court. In sub-section E, infra, Petitioner shows that he
is entitled to relief based upon the sworn testinony that was
actually given in federal court, or that he is entitled to an
evidentiary hearing in this court.
A, The Jurors at Petitioner's First Trial Wre

Concer ned About  Whet her Petitioner's
Confessions Wre Reliable

Petitioner's first trial in the Scharf case ended in a
mstrial. The only evidence against the Petitioner at this trial
was his confession in Mrch, 1981, and his confession in August,
1982. After asking to listen again to the testinony regarding
these confessions, the jury hung.

After deliberations began, the jury wote a note to the court
asking for a tape player. Trial Transcript, at 1583 (jurors note

at p. 2365--"We need tape player for playing tape."). Dean Mbxley

*gince the first trial only involved confessions, suppression
or explanation of confessions would have made a difference.
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mentioned, correctly, to the Court: "It looks like they are
focusing in right on the issue right now." Id. at 1585 ( Vol une
IX). The jury was allowed to hear the tape from August 12, 1982.
1d at 1587.

Three mnutes later the jurors delivered another note to the
court. The jurors asked for scotch tape, which was provided. Id4.
at  1588. Fourteen mnutes later, the jurors sent in another note
asking "[dlo we have a transcript of the trial testinony available
to us or a tape of testinony?" 1d. The judge wote the jurors
back: "Do you wish an entire transcript or just specific portions-
-if just portions, please specify." Id. at 2365

Shortly thereafter, the jurors sent out another note. It
read: "An entire transcript would elimnate the need to ponder
further points of testinony in question." Id. at 1591. The judge
brought the jurors into the courtroom and told them that an entire
transcript was not available. Id. at 1593. The jurors retired to
del i berate nore.

Around two hours later, the jurors returned wth another
written question: "We find we require the transcript of Manis,
Crow, Hudson, Sylvia, and Naida Loudon." Id. at 1595. It was 9:00
p.m The jurors were excused for the evening without the requested
transcripts. Id at 1596

Wen court convened the next norning, the prosecutor, Dean
Moxl ey, argued that the jurors should be provided the requested
transcripts. It was his view that, inasnuch as the jurors had

already heard the tape recorded vwconfession® from the petitioner,
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obviously the jurors "want[ed] to hear the oral [non-recorded
conf essi ons. [i.e., the one to Paul crow]." 1d. at 1601-02.
Specifically,
In this case the jury had an unenviable

task of  number one, hearing the taped

confession, and, number two, now they're

tal ki ng about the oral confession[s]. They

didn't have notes. There are actually three

separate incidences [i.e., confessions] and |

think what--they've now heard the tape and now

they are trying to reconstruct the ora

conversations in their mnds and keep them

separate from the taped recorded conversation

and then at the sane tine | think they are

trying to see whether or not they are

validated by the external facts.
Id. at 1602 (comments of Dean Moxley).

The judge declined the jurors' request and instructed them to
rely upon their collective nenories. Id. at 1606. Six hours later
the jurors returned and said: "We have not cone to a unaninmous
decision after voting several tines. It does not seem like this
decision will change to the contrary." 14 at 1607. An Allen charge
was given.

Twenty-four mnutes later, the jurors returned with anote
asking what the Allen charge neant. 1d. at 1611. The Court
declined to give the jurors any further instructions

An hour and a half later, the jurors returned with a note that
said: "After perusing the facts, again, we have failed to reach a

unani mous decision.” Id. at 1612. The Court declared a mnistrial.

B. Pre-trial. Mstrial, Re-trial, and Sentencing
Fal sehoods
1. Pre-trial
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Before the mstrial, Paul Crow was deposed on July 21, 1983,
and di scussed the cases against Petitioner. He swore that as to
the March, 1981, Scharf statenent to Crow, he and the Petitioner

were sinmply discussing "a series of different things he had done,"

and

we woul d have a body and the subject would
have been a m ssing person, so | went along
that dialoque, if she had been mssing, this
is where she was |ast seen and if he had
ni cked up a girl in that area. And he said he
had and gave this description and what he had
done with her.

Id. at 25.
Crow testified at this deposition that when Petitioner told
hi m about the Scharf case in 1981, Petitioner had no reason to

expect that he would not get the death penalty:

Q. Did you get the inpression that he was
going to plead guilty to it or going to plead
guilty to all the things he was confessing to;
what was his attitude when he was giving you
t hese confessions?

A. That was so early into the investigation
that | really didn't have an opinion.  You
know, you were dealing, | think at that tine,
with six nurders. | didn't know where we were
going. Nobody could have speculated where we
are right now.%

Q. Well, did he appear to realize that here
he's confessing to a law enforcement officer
about a nurder that he could and, obviously,
he'll either go to prison for life or get the
death penalty on?

A He's aware of that.

*IThis was a lie. Crow had already offered Gerry life

ilrr_pr_i sonment for confessions, the very confessions Crow said he was
eliciting.
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Q. Well, what was his attitude when he was
confessing, was his attitude that he was goin
to confess and admt it to the world and plea
guilty or
A | don't know.

Id. at 28.°%

On My 9, 1983, Crow gave another sworn deposition. He swore
that on March 6, 1981, he and the Petitioner were in the Daytona
Beach Police Departnment Library with Oficer Dave Hudson. Crow
swore that the Petitioner was discussing several cases and sinply
confessed to Scharf, discussing the facts for "fifteen to twenty
mnutes." Id. at 6.

Paul Crow testified at the Jackson V. Denno hearing. Dean

Moxl ey elicited the state's testinony at this hearing. Crow
testified that on March 6, 1981, he was interview ng the Petitioner
"in regards to other hom cide cases." Trial Transcript, Volume
VIIl, p. 1422. He testified that Petitioner was being interviewed
in the law library regarding nurder victins Neal, Bickrest, Heard,
and Ham | ton.
Crow specifically denied that Petitioner had been promsed

anything in return for confessions:

, Did you make any prom ses or offer any

I'nducements or hope of reward to M. Stano in

order to get himto talk to you about these

hom ci des?

A. No, sir.

2Crow swore that Petitioner never told him why he was
confessing. Crow did know why Petitioner was confessing -- he had
been promsed life inprisonment, by Crow.
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Id. at 1427.%}

Crow then testified that Petitioner told him about the Scharf
murder. Id. at 1429-1433, 1435, 1440.

The trial judge found the Mirch 6, 1981, statement to have
been made voluntarily. Id. at 1441.

Johnny Manig also testified at the Jackson v. Denno hearing.

He stated that on August 11, 1982, he went to the Daytona Beach
Police Departnent and the first person he saw was Paul Crow. Trial
Transcript, Volume VIII, p. 1380. He testified that he had
interviewed Petitioner before at Florida State Prison on January
20, 1982. Id. at 1381. On August 11, 1981, he interviewed the
Petitioner in Crows presence in an office adjacent to Gow s
office. 1d.

They then tal ked about a lot of things, and got around to the
Scharf case. They talked for an hour to an hour and a half, and
Crow was present rforty or fifty percent of the time." 1I1d. at
1385. Manis stated that after discussing the Scharf case he asked
the Petitioner if he could return the next day and tape record a
confession, and Petitioner agreed. Id. at 1391.

Manis said he went back the next day and Crow was present at
the beginning of the interview Manis testified that he tape
recorded a confession regarding the Scharf case. He also testified
that when he earlier interviewed the Petitioner, wthout Crow, on
January 20, 1981, for two hours, the Petitioner did not adnmt to

the crine. 1Id. at 1402. Stano told him he did not know about the

3This was an out-and-out lie.
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of f ense.

On cross-exam nation, Mnia said that on August 12, 1981, he
did not advise the Petitioner of his Mranda rights before he
interviewed him 1d. at 1405. Manis testified that when he cane
in the interview room on August 11, 1981, Petitioner and Crow were
al ready there. Manis stated that he did not know what Crow and
Petitioner had been discussing before Manis’ arrival. 1d. at 1405-
06.

The trial judge found the August 11, and 12, 1982, statenents
to have been voluntary. 1Id. at 1415.

2. Trial testinmobny at Mstrial

Paul Crow testified before the jury at the trial that ended in
mstrial. Crow testified that on March 6, 1981, he saw the
Petitioner and questioned himin the presence of Dave Hudson.
Trial Transcript, Volune X, p. 2067. Crow testified that he
advised the Petitioner about and the Petitioner waived each of his
Mranda rights. Crow then testified as follows:

Now, during the tine that you were

Q.
talking to Ger al d Eugene Stano, did you make
him any promises in order to get himto talk

to you?
A. No, sir.

of rea/érd’.[))id you offer him any benefit or hope
A. No, sir.

Q. D d you force or coerce himin any
way ?

A. No, sir.

Id. at 2068-69. Crow testified that upon hearing the confession,
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he telephoned the Titusville Sheriff's office, and then wote a
letter to the Titusville Sheriff's office. Id. at 2070. Crow
outlined M. Stano’s March, 1981 confession.

On cross-exam nation, Crow testified that when M. Stano gave
this statement, he was aware that it could be used against him and
that he volunteered the information anyway because he was "very
cooperative." Id4. at 2074. Crow said that the Petitioner did not
know how the victim had been killed, either shot or stabbed. 1d.
at 2077-78.

Al'so on cross-exam nation, Crow testified that Manig talked to
M. Stano in August, 1982, a year and a half after the March, 1981
Scharf statement. Id. at 2073. Crow testified that when Manis
interviewed the Petitioner, the personnel in the jail were under
orders not to allow Petitioner to have contact with anyone at all
unless it was cleared through Crow. 1d. at 2080.

Dave Hudson then testified. He swore that he was with Crow
and Petitioner on March 6, 1981, in the legal advisor's office at
the Daytona Beach Police Departnent. He testified that Petitioner
wai ved his rights and made a statenent regarding Scharf. Id. at
2085.

Johnny Manis testified that he interviewed the Petitioner on
August 11, 1981, in the Detective Division of the Daytona Beach
Pol i ce Departnent. Trial Transcript, Volume X, p. 2004. Pau
Crow was present. Mania repeated the testinony that he gave at the

Jackson v. Denno hearing. He then testified to what the Petitioner

supposedly said regarding Scharf, and testified that he did not
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have a tape recorder so he asked for and received permssion to
return the next day. 1Id. at 2015-16. He testified that he
returned on August 12, 1982, and recorded the Petitioner's
statement. The tape was played for the jurors. 1d. at 2019-2035.
On cross-exam nation, Manis admtted that on January 20, 1982,
when he first interviewed the Petitioner, the Petitioner said that
he "w shed he could help us wwth our case, but he didn't know
anything about it." Id. at 2037 He testified that on August 11,
1982, when he entered the interrogation room Crow and Petitioner
were already there together. 1d4. at 2038. He testified that Crow
"arrange [d] the neeting." 1Id.

3. Testimony at Re-trial

The state tried Petitioner a second tine. I n openi ng
statement, the State explained its primry evidence:

Years, months, nore years go by [after the body is
di scovered]. A fellow by the nane of Gerald Eugene
Stano, this defendant, was Interviewed by a fellow by the
nane of Dave Hudson and afellow bythe nane of Paul
CGow, who are in |law enforcenent in Volusia County,
Florida. M. Stano begins describing to them details of
this incident . . . a rather detailed explanation. ..[alnd,
in fact, he talked about--and a tape recording was nade
by law enforcenent during this period of tine wherein
Gerald Stano, in his own words, puts [abody] in the
vehicle on the fatal night in question.

Trial Transcript, Volume IV, p. 609. The prosecutor conceded that

"there Will be other witnesses, but those [Crow,. Hudson, and

Mannisl are the main ones." 1Id. at 610.
Moxl ey called Paul Crow to testify. Crow testified that he
interviewed the Petitioner on March 6, 1981, at the Daytona Beach

Police Department in the legal library. Trial Transcript, Volune
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v, at 066. Mxley elicited the follow ng:
) @. Did he agree to talk to you sir?
A, Yes, sir.

@. Didyou or did anyone in your presence
make any prom ses to the defendant, Cerald

® Eugene Stano, in order to get himto talk to
you?
A No, sir.
Q. Did you offer him any inducenent
() what soever ?
A No, sir.
Q. Did you threaten, coerce or force himin
any manner in order to get himto talk to you?
¢ A. No, sir.
Id. at 868. Crow said that Hudson was present, and that the
Petitioner confessed to the Scharf case. Id. at 869,
¢ Crow then testified to what Petitioner purportedly said at
that tinme with respect to Scharf.
Manis testified under Moxley’s questioning that on August 11,
° 1981, he went to the Daytona Beach Police Department and nmet with
Crow. 1d. at 968. He said that Crow took him across the hall into
a vacant office and Petitioner was sitting there. Id. He testified
° that he interviewed the Petitioner without turning the tape
recorder on, and then asked if he could return that next day and
record a statement. Id. at 971 Manis testified to what Petitioner
® : ,
purportedly said about the Scharf case on August 11, 1981. Manis
then testified regarding the taking of a tape recorded statement on
August 12, 1981, and the tape was played to the jurors. Id. at
° 983.
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On cross-exani nation, Manis testified that on January 20,
1981, he interviewed the Petitioner, who told him *he w shed he
could help me with ny case, but he didn't renenber anything about
that." Id. at 1000.

In closing argument, the state stressed that the Petitioner
had confessed on "three separate occasions." Trial transcript,
Volume VI, p. 1074. In explaining why Petitioner had not talked to
Manis about Scharf in January, 1981, the state argued:

St ano began talking to Crow and Hudson and
tellina them about the details of this
hom cide, because in his own mnd he believed
it occurred in Volusia Countv, Florida, not
Brevard, because it was so close to the Iine.

Id. at 1084.

The Petitioner was convicted.

4. Sentencing

Before sentencing began, Moxley argued that he should be
allowed to introduce details of prior offenses, i ncl udi ng
confessions, photographs, and autopsy protocols. Trial Transcript,

Volume VII, p. 1151. The court agreed.

Eight prior convictions -- all guilty pleas, and all based
solely on confessions -- were introduced at the Scharf sentencing
proceeding. In each of the cases used in aggravation by the state,
conf essi ons, and only confessions, provided the basis for

convi ctions.
In closing argunent, the state stressed that all of the
confessions and convictions, in aggregate, justified the death

penal ty.
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The jurors recommended a sentence of death by a vote of 10 to

€. The Federal Court Proceedings Reveal ed that
Cow Lied in State Court

The state conceded in federal court--after ten years--that
confessions obtained from Petitioner in 1981 and 1982, the
confessions in this case, were the result of promses of life
| npri sonment . Further, the State conceded in federal court that
the effect of promses of life inprisonnent--i.e., that resulting
confessions are involuntary and unconstitutional--had not yet been
litigated in state or federal court. This is Petitioner's first
opportunity to present the lies fromtrial after the state admtted
the lies in federal court.

In federal court, the State submtted the affidavits of Don
Jacobson and Paul Crow, stating that Petitioner was offered life to
confess to cases in Volusia County in 1980, 1981, and 1982.
Federal Court Docket No. 7, at 2-3. The State's witnesses in
federal court--Crow, Jacobson and N xon--all testified in the
district court that Petitioner was offered life inprisonnent to
confess.® Petitioner's wtness, Steven Lehman, a forner Volusia

County deputy, testified the same.®®

“gee Appendix 11, p. 18, Rule 3.850 Motion.

Lehman testified that before he interrogated Petitioner,
Lehman spoke directly to defense counsel and N xon and was advised
that Petitioner would receive a life sentence for unsolved nurders
to which he confessed. Lehman said he was present in a neeting
with Nixon and Crow and the "[s]Jubject matter of the meeting was
the method in which we were going. The method which we would use
to get M. Stano to confess to other homicides that we were not
aware of that he was involved in yet." R15-141. He said he vhad
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This testimony, in sum led the state to wite in its federal
court briefs the follow ng:

* "A deal was struck in My of 1980."
State's Answer Brief at 13.

* Pursuant to the deal, "Stano woul d
not receive the death penalty fox
any murder of victims whose bodies
were found in the Seventh Judicial
Circuit®® to which he confessed
prior to entry of his guilty plea
before Judge Foxman." Id. at 12.°7

* Crow participated in tape recorded
interviews with the Petitioner in
May and June of 1980, during which
he di scussed what the Petitioner
woul d recei ve in return for
confessions, id. at 22, and he and
another officer made it clear that
"they were aware of Stano's deal
..."We are trying to keep you out of
the chair ...." Id. at 42.

* The offer of life inprisonment for
conf essi ons was in effect when
Petitioner confessed to the Scharf
case to Crow. The of fer was open

direct conversations wth Jacobson and N xon about [the
agreenent]." 1d. at 150. In response to the district court
judge's questions, Lehman testified that the neeting and its
subject matter wwill be ingrained with nme forever." See AppendiXx
11, at 18, Rule 3.850 Mdtion. He testified that before he
interrogated the Petitioner both he and the Petitioner knew there
was a deal. Id. See also Exhibit 63 from federal court (Lehnan
Affidavit) ("Don Jacobson, Paul Crow, the state attorney and | net
and agreed that Gerald Stano would receive a |life sentence for anv
case In which he confessed. Cerald Stano was nade aware of this
agreenment before | interrogated him." (enphasis added)).

*Ag discussed in text, infra, the state's theory at the re-
trial was that Petitioner believed he was confessing to a Volusia
County, that is, a Seventh Judicial Grcuit, case, when he first
confessed to the Scharf case.

?Mr. Stano never led any |aw enforcenent officer to any dead
bodi es. He confessed only to cases in which a body had already
been found and police knew and had reported on the body's |ocation.
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for "seventeen nonths." Id. at 14.

Thus, it is beyond dispute today that everything Paul Crow
said at trial regarding the 1980, 1981, and 1982 confessi ons--
including the Scharf confession--was false. It is false that when
Crow was obtaining these confessions he did not know what would
cone of them.®® It is false that these confessions were not
pronpted by promses of life inprisonment.

The Respondent now admits that prom ses were nmade, but
contended in federal court that the promses did not reach as far
as the Scharf case because Petitioner had only been promsed life
imprisonment for Volusia County cases, not Brevard County cases
like Scharf. This argument is irrelevant, inconsistent with the
State's position at trial regarding why Petitioner confessed, and
factual ly inaccurate.

First, the argument is irrelevant. The Respondent now agrees
that Petitioner was not confessing out of a spirit of blind
cooperation, as was sworn to at trial, but out of notivated self-
i nterest. According to Respondent  today, when Petitioner

supposedly confessed to the Scharf case in March, 1981, he did so

58 Q. Did you get the inpression that
he was going to plead guilty to it
or goin% to plead guilty to all the
things he was confessing to; what
was his attitude when he was giving
you these confessions?

A That was so early into the
investigation that 1 really didn't
have an opi nion.

This answer was a lie.
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because he "wanted to reap the benefit of the plea bargain but got

his facts confused." Respondent's federal court brief at 47

(enphasi s added).

Under this scenario, contrary to what the jurors, judge, and
| awyers were told in 1983, Petitioner was with Crow confessing to
nmurders because he had been told that he would receive life
I mpri sonment for the confessions. In the mdst of these
confessions, which were made in the hope, and with the guarantee of
reward, Petitioner, "wanted to reap the benefit of the plea bargain
but got his facts confused," Respondent's Brief at 47, or "becane
confused" and "volunteered information® regarding the Scharf nurder
that was not, under the Respondent's current scenario, covered by
the "deal." Id. at 24. Thus, while trying to obtain a prom sed
benefit, the Petitioner, coached to please, became confused and
conf essed. See also District Court opinion at 39-40 (Scharf
confession occurred "[d]uring Stano’s confessions on March 12,
1981, as part of his plea agreement ..... y.%® 1t is not relevant
under a totality of the circunmstances analysis that Petitioner was
confused about whether what he was saying was what the state wanted
to hear. Wat is relevant is why he was saying it.

Second, the Respondent's current theory is inconsistent wth

the theory presented at trial. According to the state's trial

*These findings by the district court judge make the Scharf
confession, induced by prom ses but later introduced against
Petitioner, involuntary, not because of coercion, but because of
prom ses. Hutto v. Ross, 429 U S. 202 (1976) (prom ses of |eniency
voi d confessions); Bramv. United States, 168 U S. 532 (1897)
(prom ses of leniency void confession).
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argument, when the Petitioner confessed to the Scharf case in 1981

he did so "because in his own mind he believed it occurred in

Volusia Countv, Florida, not Brevard, because it was so close to

the [county] line." Trial transcript at 1084 (state's closing
argunent). Under this theory, Petitioner was not confused, he was
just wong, but he nevertheless had relinquished his right to
silence for only one reason--he had been prom sed a sizeable
benefit or reward.

Finally, the person interrogating the Petitioner did not
believe that there was any territorial limt on the deal. One of

the very things that Crow wanted was confessions to any case in

which the victim was picked up in Volusia Countv and was killed or

| eft somewhere else. R17-138. According to the State's theory, M.

Scharf was picked up in Volusia County and |eft just over the
county line in Brevard County.

D. The State Has Conceded that the Federal Courts
Have not Resolved this Involuntariness |ssue

According to counsel for Respondent, while evidence was
clearly presented in federal court showing that Petitioner's
confessions were not voluntary, the issue of the involuntariness of
Petitioner's confessions based wupon the promises of life
i mprisonment was not decided by the federal courts. And, indeed,
it istrue that the federal courts did not address whether the

confessions involved in this case were involuntary because pronpted
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by promises.*®

E. Relief is Reauired

1, Law Enforcenent Oficers Mav Not Lie in Court--The
Florida Constitution

Crow lied in Court, and Petitioner is on death row. This is
unconsci onabl e.

In Walls, supra, this Court held that the Due Process C ause
of the Florida Constitution provides special safeguards against |aw
enforcement msconduct. \Wen |aw enforcenent conduct "fails either
to be fair or honest . .. due process is inplicated and the court
are required to conduct an intensive scrutiny of the police conduct
in question." Id. "Grogs deception used as a neans of evadi ng
constitutional rights has no place in such a system" 1d., 580
So.2d at 134.

Florida Courts are required to closely examne the State's
conduct and to hold the State accountable for any dishonesty, under
Walls. The record in this case shows beyond cavil that Crow was

neither honest nor fair in his testinmony under oath.

2. Unconstitutionally otained Statenents

To determne whether a confession was involuntary, a court
nmust examne the entire record:

Under this ldue process] approach, we [have] examined the
totality of the circunstances to determ ne whether a

*“When Petitioner sought certiorarionthe voluntariness issue,
Respondent's position was that no federal court findings had been
mde, and no |aw had been applied, on the r"promises" issue,
because, according to Respondent, vthe new y-contrived claim that
[Petitioner's] confession was 'extracted through promses' has
never been squarely presented to any |ower court.” Brief in

Opposition. see Appendix 13, Rule 3.850 Motion.
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confession had been 'nade freely, voluntarily and w thout
conpul sion or inducement of any sort.' . . . \We continue
to enploy the totality of the circunstances approach when
addressing a claim that the introduction of an
i nvoluntary confession has violated due process.

Wthrow. Wlliams, 113 S.C& 1745, 1751 (1993) (citations onitted) .

See also id ("Under the due process approach . . . Courts look to
the totality of the circumstances to determ ne whether a confession
was voluntary.... Each claim. . . present(g] a |egal question
requiring an i ndependent f ederal determ nation' on
habeas.") (citation omtted) .®

According to Paul Crows testinony at the mstrial and re-
trial, the Petitioner had been made no pronmises "in order to get
[Petitioner] to talk to [hin] about these homcides," ROA Vol. 8,
1427, and he confessed to the Scharf nurder sinply because he was
"very cooperative." Id. at 2074. The jurors could not reach a
verdict. At the re-trial, Crow again testified that Petitioner had
been prom sed nothing to confess.

W now know that the Petitioner's confessions to Crow in 1981
occurred after nonths of non-cooperation and in return for a
promse of [life inprisonnent. This is, belatedly, uncontested.
See State's Answer Brief filed in the federal circuit court, pp. 12

- 14,

6imhe federal district court found that there was no col |l usion
bet ween Jacobson, Crow, and McMillan to coerce confessions from
Petitioner, That is all that was found vis-a-vie the confession
I ssue. The district court did not look to the entire record to
det erm ne whether under the totality of the circunstances the
Petitioner's confessions were involuntary for reasons other than
collusion, i.e., promises. Neither did the panel on appeal. See
Appendi x 13, State's Brief in Opposition, Rule 3.850 Mtion.
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The totality of the circunstances provides a dramatic snapshot

of the "pressures and circumstances swirling around" the defendant

at the time of his confession, gee Jurek v. Estelle, 623 F.2d 929,
937 (5th cCir. 1980), and the voluntariness issue requires but has
not received plenary, de novo consideration. Mller v. Fenton, 474

U'S. 104 (1985).

F. Johnny Manig’ Testinony Does Not Save the
Case for the State

Wth only Paul Crow s and Johnny Manis’ testinony, the first
trial ended in a ms-trial. Had Crow told the truth, his
confession fromPetitioner woul d have been suppressed, and the
first trial either would not have happened at all, or it would have
ended in an acquittal.®?

Manis does not change the mx. Assuming that the state could
have proceeded without the Crow "confession," Manis would |ead the
case right back to Crow and his nethods. The follow ng testimony
from Cow in federal court proves the point:

Q. The petitioner would not talk to Manis,
was that your information?

A That's correct.

Q. Manis wanted a statenent?

2The prosecutor in closing argunent stressed how inportant
Crow s testinony was. The confession to Crow was inportant, said
the state, because it cane as a surprise to Crow. As described by
the prosecutor in closing argument, such evidence |eads persons to
exclaim "Holy mackerel!™ R~ 1062. Furthernpre, the State argued
that the Petitioner offered Crow not a sketchy but a "rather
detailed explanation" about the murder, argued that because there
were three confessions the State's case was strong, id. at 1074,
and heralded Crow as one of the nobst inportant wtnesses: there
will be other wtnesses, but those [Crow, Hudson, and Mannis] are
the main ones."”
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Yes.

He wasn't getting one?

That's correct.

You helped hin? Did you help hinP
Yes, Sir.

Was that at his request?

> o = o = o >F

Yes.
Q. The reason you hel ped him was because
they feared, and justifiably so, expressed it
to you, that they couldn't get a statenent
fromthe Petitioner in the scharf case unless
you asked?
A. That's correct.

R21-26.

a. This Caim Could Not Have Been Raised Earlier

Counsel attenpted to litigate this claimin federal court, but
Respondent's counsel successfully argued that the claim was not
presented in the pleadings. This was the Respondent's argunent in
opposition to the petition from wit of certiorari to the Eleventh
Circuit, and the certiorari petition was denied on April 16, 1996.

Thereafter, the O aimcould have been presented to State
court. The failure to present the claim earlier cannot be blaned

on Petitioner. gee Argunent V.

ARGUMENT V
CRI TI CAL EVI DENCE | NTRODUCED AT TRI AL, AND
EXTENS| VE EVI DENCE | NTRCDUCED AGAI NST

PETI TI ONER AT CAPI TAL SENTENCI NG WAS DERI VED
FROM CONFESSI ONS AND CASES VWHEN PETI TI ONER WAS
REPRESENTED BY PUBLI C DEFENDER/ LAW ENFORCEMENT
O-FI CER HOMRD PEARL, THE FLORI DA SUPREME
COURT AND THE FI FTH G RCU T COURT OF APPEAL
ARE REVI EWNG APPEALS FROM THE SUMVARY DENI AL
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OF RELIEF IN THOSE CASES, AND THIS CASE MJST
BE STAYED UNTIL SUCH TIME AS THERE IS A FINAL
RESOLUTION OF THE HOMRD PEARL |SSUE IN
PETI TIONER S CASES

M. Stano was represented by Howard Pearl and Don Jacobson
when he confessed to the Scharf case in March 1981, and when he
pled guilty to three homcides in Volusia County in 1981. M.
Stano was represented by Howard Pearl when he confessed to multiple
cases in 1982, and when he pled guilty to two homicides and was
sentenced to death in Volusia County in 1983.

At trial in the Scharf case, the Mrch 1981 Scharf confession
was introduced. At capital sentencing in this Brevard County case,
the State introduced all of the Volusia County convictions against
Petitioner nentioned above. After the Petitioner's trial, direct
appeal, and initial post-conviction proceedings, it was |earned
that Howard Pearl was a deputized |aw enforcenent officer during
the period of tine that he represented Petitioner and other persons
charged with crine.

This Court has required that all persons sentenced to death
when represented by Howard Pearl be provided consideration of the

claimthat M. Pearl's dual status as a |aw enforcenent officer and

a defense counsel violated the Constitution. See Teffetellar V.

State. 676 So.2d 369 (Fla. 1996); Wright_v. State. 581 So.2d4 882
(Fla. 1991).

Howard Pear| represented M. Stano in 1981 when he pled guilty
in three cases and was sentenced to life by Judge Foxman. M.

Stano was represented by Howard Pearl in 1983 when he pled guilty

in two cases and was sentenced to death by Judge Foxman. Al of
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t hese cases and convictions were introduced and stressed at
sentencing in Brevard County.®

In 1992, Petitioner filed Rule 3.850 Mtions raising the
Howard Pearl issue in all cases in Volusia County. The trial court
took no action on either the initial or the amended notion for nore
than three years. On Decenber 1, 1995, the trial court ordered the
state to respond. The state filed a response on April 2, 1996.

Judge Foxman summarily denied relief without an evidentiary
hearing. Judge Foxman, who sits in the county where Pearl
practiced nost, has been repeatedly reversed by the Florida Suprene
Court for denying evidentiary hearings on the Howard Pearl issue.

See Quince v. State, 592 So.2d 669 (Fla. 1992); Herring v. State,

580 s.w.2d 135 (Fla. 1991); Harich v, State, 573 8o.2d4 303 (Fla.
1990).

An appeal is pending in this Court with respect to the denial
of relief in the two Pearl death penalty cases. Petitioner's brief
is due in June, 1998. An appeal is pending in the District Court
of Appeal for the Fifth District with respect to the three Pearl
life cases. Petitioner filed his brief on February 27, 1998.%
Respondent's counsel chose not to file a reply brief, and instead
requested an extension of tinme to file a brief until after

(Respondent hoped) Petitioner would be executed. See Appendix 3,

_ 3gee Stan0 v. State, supra, 473 sSo.2d 1282, 1289 ("One person
with eight prior convictions of first-degree nurder presents an
unusual situation. . . . The State's argunent about these other
crimes approached the outernmost limts of propriety . . ..")

$4gee Appendix 2, Rule 3.850 Modtion.
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Rul e 3.850 Motion.

Petitioner's conviction and his death sentence in this case
were predicated upon repeated violations of his Sixth Anendnment
right to counsel. Hs attorney at the time of his first Scharf
confession, and during the tine of confessions and gquilty pleas
introduced in aggravation, was a |law enforcenent officer, and that
status affected the lawer's desire and ability to cross-exanine,
among others, Paul Crow.

If the prior convictions are found to be unconstitutional,
then Petitioner will be entitled to a new sentencing proceeding and

anewtrial. In Johnson v. Mssissippi, 108 s.ct. 1981 (1988), the

Supreme Court vacated a death sentence because a prior conviction
introduced at M. Johnson's capital sentencing proceeding had been
subsequently vacated for constitutional error. Notwi thstanding the
absence of any challenge "to the other aggravating circunstances
found to be present,"” id., at 1989 (opinion of Wite, J., and
Rehnqui st, <¢.J., concurring), the Court unaninously reversed the
death sentence: "there would be a possibility that the jury's
belief that petitioner had been convicted of a prior felony would
be 'decisive' in the 'choice between a life sentence and a death
sentence."" ld. , 108 s.ct. at 1987) (mgjority opinion) (citations

onmitted) .

The al | egations against M. Pearl in the Volusia County
cases, reflected in the Rule 3.850 notions filed in Volusia County,
were submtted bel ow as Appendix 4 and Appendix 5 to the Rule 3.860
Motion. Based upon those allegations, Petitioner's convictions and
sentences in the Volusia County cases were unconstitutionally
obtained, their introduction at sentenci n? in this case was
constitutional error, and Petitioner is entitled to a new trial.
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two other killings in the Brevard-Sem nole
judicial circuit to which he has confessed.

Barring that, Mxley said he cannot ganble on
what may occur on the Volusia cases.

nThere must be one extrenely valid

deat h penal ty conviction for
backup, " he said.

Olando Sentinel, October 18, 1983, p. Bl (enphasis added) .°f¢
Once the trial started, Mxley continued to focus on Howard
Pear|. A trial exhibit (not shown to the jury) recited the reasons
why Zacke's testinmony, see Claim |, gupra, was SO necessary. The
exhibit is a letter to the State of Florida Departnent of
Corrections, and Mxley explains in it how desperately he needs the
new snitch's testinmony. |f one reads between the lines, the letter
reveals his conplete enbarrassnent at having lost the trial the

first time:

As there may be sone question of why we would
try Gerald Eugene Stano and therefore why we
woul d need M. Zacke's testimony, | think |
shoul d delineate our reasoning in this regard.
It is now true that M. Stano has six life
terms and two death penalties for eight first
degree nmurders. We have serious doubt about
the validity of the two Stano death penalties.
We do believe Stano should receive one valid

®In the local Today, simlar coments were reported:

Stano, who pleaded guilty to eight nurders,
al ready has received the death penalty and six
life sentences.

But because the death penalty is
"automatically appealable and carries no
guarantees,” Moxley said he wanted Stano to

have as many death penalties stacked against
him as possi bl e.

Today, October 18, 1983, 1B.
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This possibility is very real in Petitioner's case. The
prosecutor stressed that Howard Pearl's participation in prior
cases was the reason to give the death penalty in this case. See
infra, para 12, p., 16-17. This case fueled an incredible anpunt of
pre-re-trial publicity and fever. M. Stano had several
convictions and two death sentences (from Judge Foxman) before
prosecutor Mxley decided to test a case with a jury. Wien he
failed to obtain a guilty verdict, M. Mxley received, as he tried
to tell the next jury in closing argunment, a "considerable anount
of criticism. . , , for taking this case to trial" (R. 1279).

Alnmost all of the jurors were exposed to pre-re-trial
publicity, and admtted it. Moxl ey believed that the Pearl
convictions were infirm and publicly said so:

Moxl ey said anyone who questions the state's
decision to bring Stano to trial [a second
tine] either does not understand the |egal

appeal s that could overturn the other death
penalties or is sinply against capita

puni shrrent .

He said there is no guarantee that the death
penalties from Volusia County will hold up
under appeal . Moxl ey expects "substantia

attack” on those cases because Stano pleaded
guilty to murdering two Volusia wonen without
any prom ses from prosecutors that he would
get life in prison,

Al though Stano's public defender in those
cases, Howard Pearl, said his client ordered
him to enter the guilty pleas, Mox| ey
predicted that questions of ‘whether Stano was
"competently represented” wll be raised on
appeal .

The prosecutor said if Stano would waive his
right to appeal the Volusia death penalties he
woul d halt the upcomng trial proceedings and
offer Stano |ife on the Scharf case as well as
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appeal proof death penalty. Qur case may well
be the means to that end. The reason we doubt
the validity of the two death penalties is
t hat Stano’s lawyer’s [Howard  Pearl's]
conpetency nmay be seriously questioned.

Ex. A2, ROA Despite the prosecutor's professed reticence about

the validity of the prior death penalty cases, he unabashedly used

the previous conviction as statutory aggravation at sentencing.

The prosecutor later informed the jurors about M. Stano's

pur ported

to avail

First, M.

mtigation.

intentions regarding his previous cases, and his intent

himsel f of post-conviction proceedings provided by |aw

Stan0 testified for two-and-one-half pages in
Then the cross-exam nation began:

Now, you heard M. Carence Al bert Zacke
testify as to what he said that you said
concerning Cathy Scharf. Dd you do that, did
you do those things to that girl?

A No, sir, | did not.
Do you acknow edge your guilt in the case

%f Cathy Lee Scharf; are you guilty of killing
that girl?

A No, sir, | am not.
0 You contend today that you are not guilty
of killing Cathy Lee Scharf:

A That's right.
0 Despite your confession played before this jury?
A

Yes, sir.

0 And you still deny that you killed Cathy Scharf?
A Yes, Sir.
Q
t

_ You have been to the Bar of Justice eight
imes before, haven't you sir?
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A Yes, sSir.

Q In Septenber of 1981 you pled guilty to
three nurders, that is, up-in Volusia County,
correct?

A Yes, sSir.

* H

But not Cathy Scharf, you didn't do Cathy
charf ?

A No, sir.

0 Now, the first tinme you went to court was
before Judge Foxman up in Volusia County, you
received three life terns.

A Yes, sSir.

Was that a é)l ea bargain; did you plea
bargain those murders for life?

A Yes, we did.

%o And then you canme back down to Vol usia
unt

y on the cases involving Susan Bickrest
and Mss Ml doon, correct?

A Yes, sir.

Q Before the sane Judge, Judge Foxman, that
sentenced you on the three earlier cases of
Von Haddock, Nancy Heard and Mary Carol Maher.
ThdIS is in 1983, you canme before the sane
Judge.

A That's right.

Do you renenber in court that Judge
Foxman said, when ¥ou originally 'Pl ed, he
wanted to give you the death penalty-

A | believe that was the exact words.

Okay. And you went back before the sane
Judge in 1983, after having pled to three nore
nurders; to wit, Janine Ligotino, Ann
Arceneaux, and Barbara Bower, went before the
sane Judge, but you pled guilty, didn't you?
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A Yes, sir.

Q And you had no guarantees whether or not
you would-get life or death, right?

A Yes, sSir.
Q And you waived a jury, right?
A Yes, sSir.

Now, what did your |lawer say to you that
woul d cause you to do those things before
Judge Foxtnan?

MR FRI EDLAND: "' m going to object, Your
Honor .

MR MOXLEY: 1’11 ask it a different way, 1’11
W thdraw it.

(BY MR MOXLEY) What reasonabl e
expectation did you have -- did you believe
you were going to be sentenced to death up in
Vol usia County?

A | really can't say. | could have been
and | couldn"t have been.

Did you believe there was a possibility
that you woul d not receive death 1n Volusia
County?

A Yes.
Q why ?
A You're pertaining to the -- you're

directing your question in reference to the
first three --

Q No.

A -- from Volusia or from all of then?

Q From Mil doon and Bickrest.

A From the |last two now?

Q Yes, sir. Wiy did you think you weren't

going to receive the death penalty by the sane
Judge, Judge Foxman?
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A Due to the fact that | have already --
that | had already received three mandatory
quarters runni ng consecutive from the
Honorabl e Judge Foxman.

Wwo at the same time said he would [ike
to give you death. Ckay. Do you plan to
collaterally attack the conEetency of your
| awyer; do you plan to attack the conpetency
of your |awyer on appeal ---

MR, FRI EDLAND: I"m going to object, this is
irrel evant.

THE COURT:  Overrul ed.

0 (BY MR MOXELY) Do you plan to attack
the conpetency of your |awer -- who was your
| awyer? Howard Pearl, right?

A Yes.

He was your |awyer. You have an
automatic  appeal from those two death
penalties you received by Judge Foxman, don't
you?

A Yes, | have.

Q Are you going to appeal?

A Yes, | am

Q Are you going to raise any and all errors
that you can possibly see as a result of those
two death penalties that Judge Foxman gave
you? Are you?

A Yes, sir.

Are you going to attack the conpetency of
your |awyer, Howard Pearl?

A | haven't had a chance to consult with ny
appeal attorney at this tine.

% But it's not the sane person as Howard
ear |,

is it?
A No, sir, it's not. That's the Seventh
Judicial, is what Howard Pearl works for. M
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appeals are in the fifth.

® In closing argunent, the prosecutor repeated the Pearl theme:
ves Still, the defendant denies conplicity in
this nurder. The reason he does is because

he does not want to be placed in real |eopardy
for what he has done.

Your task is this: [f you want to hold him
fully accountable for what he had done, your
\lle][dlct is death. If not, it's easy, It's
ife.

You are the first jury that has had to pass on
guilt or innocence of the defendant. You are
the first jury that can speak with regard to
his culpability. W ask the verdict of each
and every one of you to recomrend death.

| think we should begin with the first

aggravating circumstance. Has the defendant

been convicted of prior violent felonies?

Yes. How many ti nes? Eight first degree
® murders .57

And if these are reversed, | submt there

is a good possibility of Bickerest and

Mul doon, given just what you know of the case,

why -- what earthly reason was there for the

] defendant to enter a plea. What  happened?
What was said to hinP

This case, the evidence shows, was tried once

® before. It resulted in a mstrial. And after
that there was considerable criticism of this
office for taking this case to trial.

MR FRI EDLAND: I'm going to object, Your
Honor. | think that's i nproper.
L
THE COURT: I'minclined to agree, M. Moxley.
Sustain the question.
MR. MOXLEY: The reason we are here is because
L J

“"These were all nmostly Pearl's doing,
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we believe there is a need for one valid
appeal proof death penalty, given the anount
of time and effort that nust be expended in
court --

MR, FRI EDLAND: Same objection, Your Honor.
THE COURT: Overrul ed.

MR, MOXLEY: -- hereafter. And so it wll be
quite clear. For t hese aggravating
circunstances, Wwhich are not extenuated or
mtigated in any fashion, in any reasonable

manner explained or excused, the State would
ask each and every one of you to vote for a
recommendati on of  death. To hold the
defendant fully accountable for this treachery
and savagery that he has brought to this State
and especially on Cathy Scharf. To finally
put to rest Cathy Scharf. Thank you.
(R 1267-1280).

Thus, the prosecutor demanded the death penalty because M.
Stano had, while represented by M. Pearl, pled guilty to nurders
and received the death penalty in what the prosecutor suggested was
a clever ploy to obtain a reversal! If the defendant had known
that Howard Pearl was a |aw enforcement officer--and had this jur
known--then the entire force of the prosecutor's argument would
have been bl unt ed.

The petitioner's execution ought to be stayed until such tine
as the Howard Pearl issues have been resolved by the appropriate
state courts. If Petitioner receives an evidentiary hearing on the
Howard Pearl issues, and if his previous convictions are vacated,
he will be entitled to a new sentencing proceeding herein.

Even without vacating the Volusia  Pearl cases, the

prosecutor's repeated references to Howard Pearl, and his use of

Howard Pearl's representation as a basis for inposing death in the
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Scarf case, requires a Howard Pearl hearing in this case.
ARGUVENT VI

ANY CLAIM PERCEIVED TO BE TIME BARRED MJST BE
EXAM NED TO DETERM NE WHETHER ANY SUCH BAR
AROCSE DURING A PERIOD OF TIME DURING WH CH MR
STANO WAS BEING DENIED THE RIGHT TO COUNSEL | N
POST- CONVI CTI ON PROCEEDI NGS; THE LOWER COURT
DID NOT EVALUATE ANY CLAIM IN TH'S MANNER

Undersigned counsel represented M. Stano during his first
state and federal post - conviction proceedi ngs. However,
undersi gned counsel was not in a position ethically to undertake
Petitioner's representation in a successor warrant setting, and so
advised the lower court last vyear. In response, the |ower court
recogni zed that wundersigned counsel did not represent Petitioner,
that CCR did, and that CCR was required by the lower court (and
later by this Court) to file papers and pleadings in a tinely
manner on behalf of M. Stano.

CCR refused to do so. As a consequence, filing deadlines were
m ssed, according to the lower court. These mssed deadlines the
| ower court assigned to M. Stano as an added (or, indeed, a nain)
basis for denying relief.

For nore than a year, he did not have an attorney to assist
him on the case for which he is scheduled for execution. On
January 27, 1998, undersigned counsel agreed to represent the
Petitioner. On February 4, 1998, wundersigned counsel received a

partial installment of funds from the State to begin the

80



representation.®®

Florida positive law guarantees Petitioner nore before he is
put to death. Under Florida statute, Petitioner was entitled to
counsel each and every second of each and every day that he was in
j eopardy. By violating Florida law and w thholding counsel from
M. St ano, the State arbitrarily, unconstitutionally, and
prejudicially harnmed him in violation of his right to due process,
his right of access to the courts, his right to be treated equally,
and his right to be free from cruel and/or unusual punishment,
under the Eighth and Fourteenth Anmendments, and under the Florida
Constitution.

For M. Stano, this state action was especially callous and
the constitutional deprivation singularly harnful. M. Stano’s
predi cament is that he is innocent of the crime in this case, and
innocent in the scores of cases that the State touts as his record
of serial killing. The only evidence of his guilt is what he
supposedly told other people. H s confessions are remarkably
suspect. Vigorous, continuous, zealous, uninterrupted assistance
is his need and his right. Under such circunstances, nore, not
less, process is due, before state-guaranteed counsel can be
wi t hhel d.

"Undersi gned counsel, with CCR as co-counsel, represented M.
Stano on this case during his first post-conviction and federal
habeas corpus proceedings. However, undersigned counsel determ ned
under the circunstances that existed in 1997 that he coul d not
provide the representation to which M. Stano was entitled in a
successor warrant setting. Thereafter, because ultimately, no-one
was representing M. Stano, undersigned counsel agreed to step in
agai n.
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If the lower court's opinion on tinme bars is upheld,
Petitioner has been injured by the State's violation of his
constitutional rights.

Florida statute provides that the Capital Col | at eral
Representative (CCR or CCRC) "shall" provide legal representation
to every person convicted and sentenced to death in Florida.® gee
§ 27.702, Florida Statutes (1987) and (1997). This is an
obligation for CCR and the ccrc’s, and a mandatory state-created
er, 526 So.2d

right for death-sentenced inmates. Spalding v. Du

71, 72 (Fla. 1988) ("each defendant under sentence of death is
entitled, as a statutory right, to effective legal representation
by the capital collateral representative in all collateral relief
proceedings.... The legislature established this statutory right

_u) _70

CCR clients are entitled to CCR representation in first,

The CCR "shall" (a) represent each death-sentenced person,
(b) file a notice of appearance, and (c) assign each case to
personnel in the CCR office. See Section 27.702, Florida Statutes
(1987) and (1997); Fla. R. Cim P, 3.851(b).

"The Supreme Court's "cases |eave no doubt that where a [state]
statute indicates with 'language of an unm stakabl e mandat ory
character,' that state conduct injurious to an individual wll not
occur 'absent specified substantive predicates,’ the statute
creates an expectation protected by the Due Process Cause." Ford
v. Wainwisht, 477 US. 399, 427 (1986) (O'Connor, J., concurring in
part and dissenting in part) (citing Hewitt v. Helns, 459 U S. 460,
471-72 (1983). M. Stano expected that he would be represented by
CCR, or that he would be provided ot herw se CCR-1i ke
representation, as required by state statute. The statute has an
unm st akabl e mandatory character, and the state injured M. Stano,
by summarily, i.e., absent any of the accoutrenments of due process,
y\nfthhol ding the assistance of counsel from him See sub-section b,
infra.
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second and subsequent post-conviction proceedings. The type of
representation provided by CCR in successor post-conviction
proceedings is illustrated by the successor case of Judy Buenoano.
In that case,

[iln order to fulfill its ethical and | egal

obligation to M. Buenoano, the CCC-NR has

assigned four (4 attorneys to her case
including all three (3) lead attorneys. These

four (4) attorneys nust work  al nost
excl usively between now and March 30, 1998
representing Ms. Buenoano. Two (2)

investigators have been assigned to the case
and because neither has warrant litigation
experience, the lead investigator nust al so

dedi cate tine to the  case. ~ These
investigators will have to work on this case
nearly excl usively. Under t hese

circunstances, the CCR-NR hopes it can provide
Ms. Buenoano with a professional |evel of
representation.”

Simlar work was perfornmed in CCR’s other successor cases,” wth

positive results for clients. see State v. Spaziano, 692 So.2d 174

(Fla. 1997) (affirming grant of post-conviction relief); _Spaziano
v. State, 660 So.2d 1363, 1368 (Fla. 1995) (remand for evidentiary
hearing); see also Swafford v. State, 679 So.2d 736 (Fla. 1996);

"in_re Anmendnents to Florida Rules of Crimnal Procedure--
Capital Postconviction Public Records Production (Time Tolling,,
No. 92,026 (Fla. January 15, 1998) (Wlls, J., dissenting); see
also Spaziano v. State, 660 So.2d 1363, 1368 (Fla. 1995) (CCR "must
provi de volunteer counsel with the usual resources that would be
available in a typical case handled, by that Agency") (Kogan,
[then]J., [now C.J], joined by Shaw, J., and Anstead, J, concurring
in part and dissenting in part).

See, e.q., Jones v. State, 678 So.2d 309 (Fla. 1996); Jones
v. State, 591 8o.2d 911 (Fla. 1992); Jones v. State, 701 So.2d 76
(Fla. 1997) (electric chair operates constitutionally); Jones v.
Butterworth, 695 So.2d 679 (Fla. 1997) (remand for hearing on
operation of electric chair); Jones v. Butterworth, 691 So.2d 481
(Fla. 1997) (same); see also Scott (Paul W) v. gingletary, 657
So.2d 1129 (rla. 1995)
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Roberts v. State, 678 So.2d 1232 (Fla. 1996); Porter v. State, 653
So.2d 374 (Fla. 1995); Smith v. State, 656 So.2d 1248 (Fla. 1995);

Card v. State, 652 So.2d 344 (Fla. 1995); Provenzano v. State, 616
So.2d 42 (Fla. 1993); James v. State, 615 So.2d 668 (Fla. 1993);

Breedlove v. Sinsletarv, 595 So.2d 8 (Fla. 1992); Jones v. State,
591 So.2d 911 (Fla. 1991);  Preston v. State, 564 So.2d 120 (Fla.
1990); Riley v. Wainwight, 517 so.2d 656 (Fla. 1988); State v.

Sireci, 502 g8o.2d 1221 (Fla. 1987); see also Porter v. Sinsletary,

49 F.3d 1483 (11th Cr. 1995); Johnson (Larry Joe) v. Singletary,
991 F.2d 663 (11th Gr. 1993); Jackson v. Dugger, 931 F.2d 712
(11th Grr. 1991) (first f eder al habeas after two state

postconviction denials); Johnson (Marvin) v. Sinsletarv, 938 F.2d

1166 (11th Gr. 1991); Johnson (Marvin) v. Dusser, 911 F.2d 440

(11th Gr. 1990); Smth v. Dudgger, 758 F.Supp. 688 (N. D. Fla.
1990).

Before M. Stano's warrant was signed in 1997, the Governor
was infornmed that undersigned counsel could not provide the type of
representation to M. Stano that is required by state statute, at
| east not under a v"death Wwarrant." A warrant was signed anyway.
After the warrant was signed, the trial court was advised that
undersi gned counsel could not provide the type of representation

that is required by state statute.™

1t is not uncommon for CCR to represent a person in second
or subsequent post-conviction proceedings when prior private
counsel cannot continue, for  whatever reason, wth the
representation. Judy Buenoano's case is just such a case.

In M. Stano's case, undersigned counsel was not in a position
to provide the representation that was required, and so could not

84



The trial court recognized that undersigned counsel did not
represent M. Stano, and that M. Stano was entitled under state
statute to be represented by CCR CCR notified the Florida Supreme
Court that it was unable to provide representation to M. Stano.

See Stano v. Florida, No. 90,230. The Florida Suprene Court ruled

that CCR did, and was required to, represent M. Stano.
Notwi t hstanding the Florida Suprene Court's directive that CCR
provide representation to M. Stano, CCR never did so.”™ This was
tantamount to a withdrawal by CCR as counsel for M. Stano.” This
wi t hdrawal was not allowed by state law and over which M. Stano
had no control. The Florida Suprene Court was kept informed by the
CCR, and later by the CCRGM that CCR was not providing any
representation to M. Stano. The legislature and the CGovernor also
were aware that CCR had assigned no |awers, investigators,

paral egals, or other enployees to represent M. Stano.’

attenpt to do so, in 1997. See Florida Rules of Professional
Conduct, Rule 4-6.2, 4-1.16, 4-1.1.

The CCR resigned. See letter attached as Appendix 19,
“See State v. Spaziano, 660 So.2d 1363 (Fla. 1995) (refusal to

represent post-conviction inmate treated as a withdrawal as counsel
of record).

"after the Capital Collateral Representative, M. Mnerva's
resignation, CCR was beset with daily changes and upheaval. The
one office was officially divided into three; staff  was
transferred and people resigned and others were hired; noney woes
were constant.

The CCRC-M noted in his contract with the undersigned that
"CCRC-M has recently begun operations, is faced with admnistrative
and other start-up diffrculties, and would benefit greatly from M.
Aive undertaking on its behalf the representation of M. Stano."
Appendix 20, p. 1. The CCRCM also noted, in a section designated
“Support for Stay of Execution,” that M. Stano ought to be
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On February 4, 1998, undersigned  counsel recei ved an
installment of funds to attenpt to provide the type of
representation to which M. Stano was, and had been, entitled under
state law Undersigned counsel has begun the task of representing
M. Stano. However, the prolonged and continuing violation of M.
Stano‘s state and federal statutory and constitutional rights has
prejudiced M. Stano to such a degree that he cannot in the tine
remai ning before his schedul ed execution receive the type of
representation to which he is entitled.

Li berty interests protected by the Fourteenth Anmendment arise
from two sources -- the Due Process Clause itself, and the laws of

the states. Hewitt v. Helms, 459 U S 460, 466 (1983). \Vhile a

person may not have a federal constitutional right to have the
state performcertain functions or provide certain services, a
state that nevertheless chooses to perform the functions or provide
the services cannot do so in a way that violates the federal
constitution. If the state |l aws provide that a person receive
benefits from the state, those benefits may not be arbitrarily
wi t hdr awn.

For exanple, a person is not constitutionally entitled to
wel fare, but a state that chooses to provide welfare must adhere to
Fourteenth Amendnent Due Process requirements in any termination of

wel fare benefits process. Col dbers v. Kelly, 397 U. S. 259, 261

(1970). A person is not constitutionally entitled to an appeal of

entitled to an extension of tine, i.e., a stay of execution,
notwi t hstanding (indeed, because of) the necessity of the contract.
ld. , at 3.

86




a state crimnal conviction, but if a state provides for an appeal
as of right, the state nust conport with the Due Process O ause
before withdrawing that right. Evitts v. Lucev, 469 U S. 387, 400-
403 (1985). And, while a person does not have a federal

constitutional right to a public education, once that right is
provided by the state, it nmay not be extinguished w thout adherence

to the Due Process C ause. Goss v. Lopez, 419 U.S. 565 (1975).77

The State of Florida requires by statute that CCR represent
deat h-sentenced inmates. Wthout representation, M. Stano would
surely be executed. Wth representation, he stands a very good
chance of living. Because "[tlhe extent to which procedural due
process nust be afforded the recipient is influenced by the extent
to which he may be 'condemmed to suffer grievous loss,’"™ _Goldberqg
v. Kelly, 397 US. at 1017-18 (quoting _Joint Anti-Fascist Refusee
Committee v. McGrath, 341 U S 123, 168 (1951) (Frankfurter, J.,

concurring), the process due M. Stano before he was left without
counsel was great. He, however, received no process before he was
grievously harmed.

On February 4, 1998, undersigned counsel received a partial
paynment of funds with which to begin the representation of M.

Stano, and began the task of undertaking the representation.

7 In short, when a State opts to act in a field
where its action has significant discretionary
elements, it nust nonetheless actin accord
with the dictates of the Constitution--and, in
particular, in accord with the Due Process
Clause.

Evitts v. lucev, 469 U S at 401 (1985).
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To provide even the senblance of what CCR would be able to

provide for Petitioner, undersigned counsel was required to:

1. obtain investigative assistance;"

2. obtain the assistance of other counsel;”

3. | ocate and begin review of the records in this
case ;%

4, begin investigation;

5. request Chapter 119 naterials from many different

agencies;% and
6. consult with experts regarding various aspects of
Petitioner's case.
M. Stano does not have, and with the resources provided so
far, cannot obtain, the team defense provided by CCR to their, in
all material respects, identically situated clients. Qhers face

execution with full-blow, not nascent, representation.

CONCLUSI ON

For the foregoing reasons, Petitioner respectfully requests

that the Court enter an order staying his execution and granting

other appropriate relief.

"®petitioner has retained one investigator.

®0other than undersigned counsel, Petitioner has one other,
part-tinme, attorney. Another attorney who had agreed to assist in
the representation has since been unable to do so.

89ccr had transferred 44 bankers boxes and four vertical file
drawers full of materials to the Tanpa office. Undersigned counsel
traveled to Tanpa to review these and other naterials.

"Chapter 119 litigation is ongoing today in Volusia County.
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| HEREBY CERTIFY that a true and correct copy of the foregoing
° Motion has been furnished via facsimle transm ssion, copy to
follow by United States Mail, first class postage prepaid, to all

counsel of record on March 20, 1998.

o Respectfully submtted:

ML

MARK E. QLTVE
® Attorney at |aw
2014 Lee Avenue
Tal | ahassee, FL 32312
(904) 531-0119

Contract Counsel for
® M. Stan0

Bar No. 058533

®
March 20, 1998
Copi es furnished to:

() Kenneth Nunnel | ey
Assi stant Attorney Ceneral
Ofice of the Attorney General
444 Seabreeze Boul evard, 5th Floor
Daytona Beach, FL 32118

®

.

®
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