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STATEMENT OF THE CASE AND FACTS

On February 1, 1979, Appellant, Terry Melvin Sinms, was
convicted of the first degree nurder of Sem nole County Sheriff’s
Deputy, George Pfeil. He was sentenced to death on July 24, 1979.
Sims' convictions and sentence of death were affirnmed on direct
appeal by this Honorable Court in Sinms v. State, 444 So. 2d 922
(Fla. 1984). The United States Suprene Court denied certiorari on
July 11, 1984. See Sinms v. Florida, 467 U S. 1246 (1984).

Sinms filed his first Florida Rules of Crimnal Procedure 3.850
nmotion for postconviction relief on July 24, 1986. He suppl enented
and anended that notion on Septenber 21, 1989 and again on Mrch
23, 1990. An evidentiary hearing was conducted on the notion, and
on February 18, 1991, the notion was denied. This Court affirnmed
t hat denial on June 11, 1992. Sins v. State, 602 So. 2d 1253 (Fl a.
1992) .

On February 25, 1993, Sins filed a petition for a wit of
habeas corpus in this Court. That petition was deni ed on June 24,
1993. Sins v. Singletary, 622 So. 2d 980 (Fla. 1993).

On Decenber 1, 1993, Sins filed a petition for a wit of
habeas corpus in the federal district court. He anended that
petition on June 27, 1994. The United States District Court for
the Mddle District of Florida denied the petition as to the
convi ctions, on August 22, 1997, but vacated Sins' death sentence.

The State's appeal to the Eleventh CGrcuit Court of Appeals



resulted in reinstatenent of the death sentence. Sins v.
Singletary, 155 F.3d 1287 (11th Cr. 1998). The United States
Suprene Court denied certiorari review on June 21, 1999. Sins v.
Moore, 119 S.Ct. 2373 (1999).

The CGovernor of the State of Florida signed a warrant for
Sins' execution on Septenber 23, 1999. Sins' execution was
schedul ed for Cctober 26, 1999. On Cctober 21, 1999, Sins filed a
Rul e 3. 850 notion to vacate his convictions and/or death sentence
in the State circuit court. The Honorable OH Eaton, Jr.,
conducted an evidentiary hearing on the notion, and denied all
relief. The trial court's order was affirnmed on appeal to this
Court on Cctober 27, 1999. Sins v. State, 24 Fla. Law Wekly S519
(Fla. Cct. 27, 1999).

On January 14, 2000, Governor Jeb Bush signed a second warrant
for Sinms' execution. Sins filed a petition for a wit of
certiorari in the United States Suprenme Court on January 25, 2000.
He filed his third Rule 3.850 notion in the circuit court on
February 7, 2000. Therein, he raised five issues, to-wt:

1. New y discovered evidence that M. Sinms is innocent
prohi bits his execution;

2. Application of Florida's lethal injection statute to M.
Sins would violate the ex post facto clauses of the United States
and Florida Constitutions, and the due process clause of the

Fourteenth Amendnment, and is prohibited by Article |, Section 17,



and Article X, Section 9 of the Florida Constitution;

3. Florida' s practice of judicial electrocutionviolates the
Ei ght h Amendnent to the United States Constitution and Article I,
Section 17, Florida Constitution;

4. The | ethal injectionbill violates the State Constitution
and due process; and,

5. Lethal injection as planned in Florida violates the
Ei ght h Amendnent to the United States Constitution and Article I,
Section 17 of the Florida Constitution.

An evi dentiary hearing was conducted on the third 3.850 notion
before the Honorable O H Eaton, Jr. on February 9-10, 2000.

Evi denti ary Hearing:

Sins' first witness was M chael Radel et, a soci ol ogy prof essor
fromthe University of Florida. (R 11). Prof. Radelet's vitae was
admtted into evidence as "Defense One." (R 15).

The State's objection to Prof. Radelet's attenpt to testify
regardi ng the nedical ethics of physicians’ (or their assistants)
participation in a |lethal injection execution was sustained. (R
16-20). The State's rel evancy objection was sustained. (R 16, 18,
20). Sins later proffered the professor's opinions onthis matter,
after which, the judge again sustained the State's previous
objection to the nedical ethics issue. (R 34-39).

Prof. Radelet testified to certain opinions he has expressed

regarding lethal injection executions which are included in a



proposed chapter for a book. (R 23-24). The proposed work was
introduced into evidence as Defendant's Exhibit Two. (R 29-30).
Prof. Radelet opined that "lethal injection is the nost conmmonly
bot ched neans of execution in the United States today." (R 24).
Al though, he admtted that it is "one of the nost comon net hods of
execution," he further opined that "lethal injection ranked second
to the electric chair in the proportion of executions where
sonet hi ng has gone wong." (R 24).

Prof. Radelet clained that Texas and Virginia "stand out for
hi gh nunber of botched executions.” (R 24). According to the
professor, there is no evidence that the rate of botched executions
has changed over tine, and they "tend to occur with regularity in
about five or six percent of all executions in the United States .

(R 24).

Prof. Radelet said that 5.2% (16 over 305) of |ethal
injections fall within his definition of "botched." (R 25). This
figure was based on the period of time from the first |ethal
injection in Decenber, 1982 through "approximtely md 1998." (R
26). He defined "botched executions as those in which there were
unantici pated problens or delays that caused, at |east arguably,
unnecessary agony for the prisoner, or that reflect gross
i nconpet ence of the executioner."” (R 26-27). He then identified
four <categories into which the allegedly "botched" |ethal

injections fell, to-wt:



1. "[ A] break down in the drug sequence;"”

2. "gasping for breath, or . . . audible distress;"
3. "viol ent novenents or prol onged novenents;" and,
4. "difficulty of finding a good vein."

(R 28). Prof. Radel et acknow edged that he did not know if the
sounds of distress or novenents were voluntary or whether the
def endant was conscious at the tine. (R 53, 57). He al so
reluctantly admtted that in his affidavit, he characterized one
| ethal injection execution as "botched" because the defendant, "a
drug addict[,] had to help the execution technicians find a good
vein for the execution." (R 42-43).

The professor said that he has personally "given a |ot of
blood . . . and it seenms when | do that they sonetines have
problens."” (R 53). The persons perform ng the task were physici ans.
(R 54). The witness opined that the problens in inserting needles
and/or VS in the nedical community could not properly be conpared
to the problenms seen in lethal injection executions because
physi ci ans and their assistants are not supposed to participate in
executions due to ethical constraints. (R 66-67).

Prof. Radelet admtted that the information on which he based
his conclusions and opinions was that "commonly reported in
newspapers,"” and that with a few exceptions, he had not even tal ked
to witnesses. (R 32, 43, 54). He declined to characterize his

study of lethal injection executions as "extensive." (R 39). He



said that his proposed "book chapter” is to be included in a book
to be published in London, England entitled "sonething Iike,
Capi tal Puni shnent, Pathways to Abolition.” (R45). The book title

listed on Defendant's Exhibit Two was "Routes to Abolition, The Law

and Practice of the Death Penalty." (R 45). Prof. Radelet's

proposed book chapter includes the statenent - with which he agrees
- that: "The above evidence of botched executions shows yet again
that the death penalty involves making God-like decisions and
taki ng God-1i ke actions wi thout God-1ike wisdomor skills." (R 63).

Prof. Radelet clained that the "last thing" he would want to
do is "report incorrect information."™ (R 47). Nonet hel ess, he
admtted that he did nothing to determine the facts of the cases
reported about as stated in a court order or opinion, and instead,
relied on "news reports.” (R 47-48). He opined that in terns of
descri bi ng "what happened at an execution," a newspaper reporter
would give a nore reliable factual account than a court because
they are "keen reporters of social reality.” (R 48).

Sinms' next witness was Florida State Prison [hereinafter
"FSP'] Warden, James V. Crosby, Jr. (R 69, 70). War den Crosby
testified that he is the one charged with the responsibility to
carry out the execution. (R 70). He said that pursuant to the new
lethal injection legislation, the Departnent of Corrections
[ hereinafter "DOC'] has set up a lethal injection process at the

prison. (R 72). Warden Crosby said that his involvenent in the



process has been

to insure that we have the right persons who have the

sci ence background to handle the scientific part. That

we have the right persons to handl e the security part and

we have the right persons to handl e the mai nt enance part

and to coordinate the various elenments that have to put

t oget her the project.

(R 72). He explained that although he "did not nmake the sel ection
of the persons that woul d be used in the process," he has "directed
t hose who have been put into those positions and coordinated their
efforts in getting ready for the actual process.” (R 73).

Warden Crosby identified a six-page docunent entitled
Execution Day Procedures effective after January 28, 2000 which is
al so known as the protocols for lethal injection execution. (R 73,
74) . That docunent was admtted i nto evidence as a defense exhibit.
(R 169). The witten nedia policy which applied to el ectrocutions
al so applies to lethal injection executions. (R 76).

The warden said that under the protocols, a single person --
the executioner -- will admnister the lethal chemcals. (R 80).
The executioner nmust be over 21, a citizen of Florida, and "have
the ability to performthe function.” (R80-81). The "function" is
to sinply pick up the nunbered syringes in order, place the needle
end of each into the IV tubing which has previously been put in
pl ace, and depress the plunger. (R 81, 82, 102). This is a task
that "anyone with reasonable intelligence can do . . .." (R 81).

The warden descri bed how t he defendant will be secured to the

gurney. (R 82). Cushioned straps wll be placed "at the feet,
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across the legs, across the chest, and at the arnms."” (R 82, 83).

DOC has "practiced with these using staff persons . . . to insure
that there is no disconfort . . . of any type." (R 83). The arm
restraint is only at the wist. (R 104). There will be "a very
| oose head strap . . . thisthin. . . that we use just whenever we
are . . . putting [in] the IV." (R 82). Once the IV is properly
inserted, that strap wll not be used "unless he's giving

difficulties with the head area."” (R 82-83).

Warden Crosby testified that a single person will insert the
needl e or catheter for the IV, although there will be "a person on
standby if the process becones nore conplicated.” (R 83). These
persons "have been trained in that field," and have "a consi derabl e
anount of experience . . .." (R 83-84). "[N] either person is
required to be a physician's assistant, but we have a physician's
assistant there watching and nonitoring the process."” (R 84).
That person "could assist if necessary, but it's not a part of the
way it would normally operate.” (R 84).

The person who is presently planned to insert the IV has been
to Virginia and viewed an actual |ethal injection execution. (R
85). The physician's assistant who is planned to observe and be
available in the event of any problem has been to Texas to view a
| ethal injection execution. (R86). |In addition, a nedical doctor
wll be present during the lethal injection. (R 86). The doctor's

duty will be "[t]o pronounce the offender dead." (R 87). Should



there be a problem "the physician would be avail able to assi st
(R 87). Each person "in any procedure that is required,
know how to performthose functions."” (R 88).

Warden Crosby testified that he knows "the persons that are
preparing the chem cals" and "they are qualified in that area of
science.” (R 90). This opinion is based on the qualifications
required to hold "their present job function” at the DOC. (R 90).
One of the persons responsible for this part of the process is a
pharmacist. (R 91). "[T]he chemcals are laid out . . . already
preset and |l aid out one, two, three, four, five, six, seven, eight.
Start with one and go through eight."” (R 91). These will be
prepared and | aid out by a physician's assistant and a phar naci st.
(R 92). The execution roomw || be [ocked until the executioner
enters to performhis part of the execution. (R 92).

Warden Crosby believes that the process of enptying the eight
syringes into the IV tubing will take "somewhere between ten and
fifteen mnutes.” (R 94). The physician will offer the defendant
antianxiety nedication -- probably "Valium" (R 94, 95).

There will be two IVS - one in each of the defendant's arns.
(R 97, 105). Saline will be hooked up to the IVS to "get it
going." (R 103). There will also be two heart nonitors on the
defendant. (R 98).

The warden had read the |l ethal injection execution manual for

the State of Virginia, and described that State's procedures as



"simlar to ours.” (R90). He has visited Virginia and had a "talk
through”" of the lethal injection process wth officials who
adm ni ster that process there. (R 100, 101). He plans to observe,
or wal k through, the Texas process prior to Sins' execution.

The execution staff at Florida State Prison has "been doing
wal k throughs,” and plan to do nore as the execution date
approaches. (R 105-107). As warden, M. Crosby wll "oversee al
this,” simlar to "atraffic cop at a busy intersection.” (R 107).

Sinms’ next wtness was Physician's Assistant, WIIliam
Matt hews. (R 110). M. Mitthews has |ong been enployed as a
physician's assistant at FSP. (R 110). As such, he practices
"medi ci ne under the direction of a physician." (R 113).

M. Matthews has "been asked by the Warden to be an observer."
(R 113). Al though he has witnessed | ethal injections in both Texas
and Virginia, hisonly rolein Sins' proposed |ethal injection wll
be that of "an observer." (R 114). He has not trained anyone to
carry out any role in the process. (R 114). M. Mtthews descri bed
t he nmedi cal portions of the proposed |l ethal injection procedure. (R
117).

In so doing, he added a coupl e of nedical -type details which
were not nentioned by Warden Crosby. For exanple, he expl ai ned
that the port in the IV tubing into which the executioner wll
pl ace the syringe is "a standard universal IV port."” (R 117).

Al so, "[t]he blunt needle is kind of small, it's safe, and it kind

10



of restricts the flow or the anmount of agent being pushed in at the
time." (R 117). A doctor will attend the heart nonitor, and when
he "has deened that the inmate has expired, at that point two
W tnesses, nore than likely I'll be probably the first one, wll
exam ne the inmte for any signs of life . . .. In turn, a
physician will examne the inmate. |If, indeed, he is dead, at that
point he will notify the Warden of such." (R 118).

M. WMitthews said that should there be a problem with the
execution, he did not "see how | could possibly" participate in
"ensuring (sic) that it continues.” (R 119). He indicated that he
bel i eved that doing so would go against his training. (R 119). He
enphasi zed that "[n]y job at this point is to observe. That's what
" m planning on doing." (R 120). He explained that DOC w || have
medically trained personnel to neet the needs to insure that the
| ethal injection execution is conpleted properly. (R 121).

M. Matthews explained what chemcals wll be used and the
order of their use as follows:

Your first agent is thiopental sodium or sodium

thiopental, pentothal is the short nanme for it.

Second agent i s pancuroniumbromde, it's also called

pavul on. And the third agent is potassium chloride.
(R 122). The syringes wll be adm nistered one after the other,
w t hout delay, in nunber sequence. (R 125). After a chemcal is
injected, saline will be injected, followed by the next chem cal

until all eight syringes are enptied into the IV. (R 126, 127-28).

M. Matthews explained that in the event that the needl e was

11



pushed through the vein so that the fluid got into the nuscle or
tissue rather than traveling in the blood in the vein, there would
be imredi ate swelling which would be quite noticeable. (R 138).
Persons who have been trained to start an IV also know how to
recogni ze such potential problens with an IV. (R 147). The 1VS
used wi |l | be standard, nedical kits, and should one IV |line becone
conprom sed, the one in the other arm would be used instead. (R
142) .

In M. Matthews' experience, |oss of consciousness after an
i njection of pentothal occurs wthin ten seconds. (R 140-41). In
his opinion, the first dose of sodi um pentothal, which would be a
m ni mum of 2 grans, would be lethal. (R 124, 134).

Si s’ next pr esent ed Dr. Jonat han Li pman, a
neur ophar macol ogi st. (R 165). The doctor explained that
"[ p] harmacol ogy i s not just about drugs but al so the adm ni stration
of drugs." (R 172).

Dr. Lipman opined that the DOC |ethal injection "protocol
itself . . . has roomfor error init, and if error occurs, then
t he consequences will be very painful and will certainly involve
suffering." (R 171). However, he adm tted:

[T]he drugs, if admnistered at the doses that |
believe will be adm nistered by DOC and by the roots
(sic) admnistered and in the sequence adm ni stered,
if adm nistered in the appropriate tinme, . . . would

bring about the desired affect (sic).

(R 172). Dr. Lipman said that he is "[v]ery familiar" with the

12



chemcals DOC will use to admnister the lethal injection. (R

172). He described sodium pentothal as "an anesthetic drug .

that . . . renders a person unconscious if taken in a | arge enough
dose. " (R 172). It is used nedically "to induce a state of
insensibility . . .." (R 172). It is a fast acting drug, which

al so dissipates fairly rapidly, depending on "dose and rate of
adm nistration.” (R 173). There is no pain associated with the
drug when given "at the higher anesthetic doses.” (R 174).
According to Dr. Lipman, this anesthetic should be given by an
anest hesiologist, a CRN - the speciality's physician's assistant -
or a certified nurse anesthetist. (R 175).

The second chemical the DOC plans to use in the |ethal
injection -- pancuronium bromde -- is also used by
anesthesiologists in nedicine "to paralyze the nuscles, the
respiratory nuscles and other nuscles . . .. The drug produces a
state of conplete imobility." (R 175). This chem cal produces
"suffocation if respirationisn't supported, and should it be given
to a conscious patient, it wuld feel "as if you have a horse
sitting on your chest." (R 177).

The third drug, potassiumchloride, is rarely used nedically,
and "[i]n high doses it . . . paralyzes the rhythm cal contracture
of the heart and causes it to arrest . . .." (R 177). The doctor
opi ned that should this chem cal be given to a consci ous person, it

"would feel like a hot poker going up your arm" however, he also

13



admtted that was specul ation as no one who had ever experienced
such a thing had ever been asked about the effect. (R 178). He
guessed that if anyone should ever undergo such a situation, it
woul d feel "like a heart attack."” (R 178).

Dr. Lipman said that the anount of pentothal necessary to
render a person unconscious varies fromas little as "two or three
hundred mlligrams" to as nuch as "two thousand, which is very
unusual . " (R 179). He said that if soneone had eaten wthin
several hours before being given pentothal, it m ght cause themto
"vomt the stomach contents, and if they were | aying on their back,
t hen t hose contents woul d go down into their |ungs and drown them"
(R 183). However, he admtted that even if this occurred, the
i njected person would not feel it because he woul d be unconsci ous.
(R 224).

The doctor said that a potential problemin injecting sodi um
pentothal is that if the needl e passes through the vein, the drug
is released into the tissue instead of traveling in the vein. (R
186). He said that the area "would start to ball oon out physically
and immediately . . .." (R 186). Judge Eaton asked: "[I]f the
needle . . . 1is not in the vein, then the person that is
responsible for that procedure should be able to tell when the
saline solution is going through the tube, right?" (R 188). The
doctor replied: ". . . yes." (R 188). The judge followed up:

"And so if everything is going well with the saline solution, then

14



it's pretty safe to assune that the needl e has been properly pl aced
in the vein, right?" (R 188). Dr. Lipman replied: "Yes." (R
188) .

He also identified a potential problem if the tubing into
whi ch the pentothal is adm nistered has been used previously and
contains sone residue of an "acidic drug . . .." (R 186-87). Dr.
Li pman said that "[p]ancuroniumis acidic.”" (R 187). Secretary
Moore made it clear DOC will use all new syringes and tubing. (R
264) . Dr. Lipman confirmed that there was no possibility of a
chem cal reaction with the sodium pentothal follow ng the saline
solution. (R 188). Further, as long as the saline is injected
bet ween each drug, a chemcal reaction of this type wll not
happen. (R 189, 231).

Sins' counsel conceded that human error often occurs in the
medi cal arena. (R 193). The judge observed: "But human error
whi ch infrequently occurs in executions doesn't render the nethod
of execution invalid." (R 194). Noting that in its best |ight,
the defense evidence indicated a 5.2 percent chance of a human
error problemwith a lethal injection execution, he pointed out
that there was no evidence before him showing that the rate of
error in the nedical field for this type of procedure was | ower.
(R196). In fact, Dr. Lipman testified that the rate of problens
wWthiIVSinthe nedical fieldis "surprisingly high unfortunately."

(R 222).

15



Dr. Lipman conceded that if "all the drugs are adm ni stered, "
to the person, it cannot happen that "the person still isn't
deceased.” (R 203). He reluctantly admtted that five mlligrans
per kilogram of body weight of sodium thiopental will produce a
barbiturate coma. (R 212-13). He conceded that two granms (2000
mlligrams) of pent ot hal is a lethal dose, and rapid
unconsci ousness would result "[w] ay before it reached that dose.”
(R 214, 224). Indeed, unconsciousness would occur within no nore
than 30 seconds. (R 214). This loss of consciousness would be
such that he would have "no further sensation of anything." (R
215) .

Dr. Lipman al so conceded that 50 mlligranms of pavulon is far
nmore than the anpunt necessary to cause conpl ete skeletal mnuscle
paralysis. (R 216). Moreover, 150 m|liequival ents of potassium
chloride, given in an IV push would stop the heart. (R 217, 218).

Dr. Lipman said that even though he had not started a human |V
for "a long time," and had not done "many," he could easily spot
t he potential problemwhere the needl e has been pushed through the
vein and fluid is going into the tissue. (R 219). He affirnmed
this to be true even though he had done no human IVS in "at | east
five years," and has no formal training or instruction in starting
an IV. (R 220). The doctor admtted that "a nmedically trained
person can establish and properly nonitor an IV line." (R 230).

Mor eover, the act of injecting the drugs intothe IV port is easily

16



acconplished. (R 230).

The |l ast |ive witness presented at the evidentiary heari ng was
Secretary of the DOC, M chael Mwore. (R 242). Secretary More was
with the "South Carolina Departnment of Corrections as a director”
for many years prior to comng to the Florida DOC, about "thirteen
nmont hs"™ ago. (R 243). In his position in South Carolina,
Secretary Moore had consi derabl e experience with [ ethal injection
executions, including personal involvenent with 11 of them (R
244, 245, 259).

In formulating the protocol for Florida's lethal injection
procedure, Secretary Moore was primarily concerned with nmaking sure
t hat the process was "humane" and "dignified." (R 244). Secretary
Moore said that the final protocols were fornulated "from what
ot her states do" and his "experience . . . in South Carolina.” (R
248). He signed the protocols on January 28, 2000. (R 248).

Secretary Moore has personally wal ked through the procedure
which will be used at FSP to effect lethal injection executions in
Florida. (R 250). He described it for the court. (R 250-52). He
specified that the m ni mum anounts of the three drugs used will be
as follows: Sodium pentothal, two grans, pavulon, fifty
mlligrams, and potassiumchloride, 150 mlliequivalents. (R 251,
260) .

The secretary testified that nedically trained personnel w |

be i nvol ved, and that a physician and physician's assistant will be
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t here and avail abl e shoul d problens arise. (R 255, 256, 257). The
physi ci an and assistant will not be assisting in the execution, but
will take care of any "problem that we have to take care of
medically." (R 256). In choosing, or confirmng, the persons
sel ected, the secretary |ooked at what "the staff told ne those
people were and what their qualifications were and what their
license[s] were." (R 257).

Secretary Moore said that he authorized the purchase of the
equi pnment to be used, and it is standard nedi cal equi pnment. (R
261) . A training program is set up at FSP, and the persons
i nvol ved are well aware of their role in the process. (R 263).
The warden at FSP is the one who directs all of the participants
and "makes all the parts work." (R 270).

The State agreed to the adm ssion of four affidavits into
evidence in lieu of live testinony, reserving all objections and
| egal argunents regardi ng the evidence which would be available if
the witnesses testified |ive. (R 239, 275, 282). The defense
stipulated that Joyce Gray has been convicted of two federa
crinmes, one involving an escape attenpt. (R 240). The State
objected to the statenents in the affidavit of Scott MIIiken,
primarily on doubl e hearsay grounds. (R 276-280).

Def ense counsel argued that the affidavits were newy
di scovered because the affidavits were not received until after the

cl ose of the Cctober evidentiary hearing. (R 284-86). They also
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clainmed that they |learned of Joyce Gay through a police report
they received in response to public records demands. (R 286). The
State contended that the evidence was not newy discovered. (R
294). Joyce Gray testified at trial, and there was no show ng t hat
she, and her subject statenents, coul d not have been found earlier.
(R294). At the tinme of trial, Scott MIIliken was the 6 year old
son of trial witness, Gail MIliken, and there was no show ng t hat
hi s evidence could not have been found and presented earlier. (R
294-95).

On February 12, 2000, Judge Eaton i ssued his order denying the
nmotion to vacate and notion for a stay of execution. On claiml,
the court concluded that the evidence presented in the affidavits
"would not result in a different verdict upon retrial since the
evidence is inadmssible.” (Oder at 4). He also reaffirnmed his
prior conclusion that even in the absence of any testinony from
Bal dree and Hal sell, "there was substantial conpetent evidence to
convict Sins of the murder . . .." (Order at 2-3).

The judge rejected the claimthat the |l ethal injection statute
does not apply to Sins. (Order at 4-9). The | aw which nerely
changes the nethod of execution is not an ex post facto
appl i cation. | d. "Lethal injection may be substituted as an
alternative nmeans of execution because Sinms was on notice of the
severity of the punishnent attributable to his crinme at the tinme of

the offense.” (Order at 9).
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The judge rejected the <claim that electrocution is
unconstitutional based on Provenzano v. State, 744 So. 2d 413 (Fl a.
1999). (Order at 9). Thus, he denied claimlIll. Id.

Taking clainms IV and V together, Judge Eaton denied relief.
The court concluded that "[d]uring the evidentiary hearing .
the Departnent of Corrections provided sufficient information on
the specifics of the lethal injection procedure to be used to all ow
the court to determ ne whether it constitutes cruel and unusua
puni shnrent . . .." (Order at 12-13). The court said that
"[l1]ethal injection as a nmeans of execution has been around for
sufficient time for it to be generally known." (Order at 13).
Judge Eaton determ ned that "the procedure is well rehearsed and
the teamis conpetent to performits function.” (Oder at 17).
The court concl uded

t he manner and net hod of execution to be carried out
by lethal injection in Florida is neither cruel nor
unusual and that the Departnent of Corrections is
bot h capabl e and prepared to carry out executions in
a nmanner consistent with evolving standards of
decency.

(Order at 18).

SUMVARY OF THE ARGUMENT

The newl y di scovered evidence claimis not a basis for relief
because Si nms cannot nmake the required show ng of due diligence with
regard to the evidence at issue, as well as because, as the trial
court found, that evidence is inadm ssible, unreliable hearsay.

Sins has failed to denonstrate the exercise of due diligence, and,
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nor eover, cannot establish that the evidence in question is
reasonably likely to produce an acquittal on retrial.

Sinms' ex post facto challenge to the application of the |ethal
injection statute fails because a change in the nethod of execution
of a sentence of death is not an increase in punishnment. There are
no ex post facto inplications associated with a change i n net hod of
execution.

Sinms' claimconcerning judicial electrocutionis forecl osed by
bi ndi ng precedent.

Si s’ claim that execution by |ethal Injection is
unconstitutional is contrary to prior decisions on the issue, as
well as being contrary to the facts. The evidence presented to the
trial court established that execution by lethal injection r results

in rapid unconsci ousness Ww t hout pain.

ARGUMENT
. THE “NEWY DI SCOVERED EVI DENCE” CLAI M

The “Newly Discovered Evidence” Caim contained in Sins’
Florida Rule of Crim nal Procedure 3.850 Mdtion, which was denied
by the Circuit Court in an order issued on February 12, 2000, is a
continuation of the sanme claim that was contained in the prior
proceedi ngs before this Court that concluded in October of 1999.
This Court affirmed the Grcuit Court’s denial of post-conviction
relief in that proceeding, and, for the reasons set out below,
should likew se affirmthe GCrcuit Court’s nost recent denial of
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relief.

The “Newly Discovered Evidence” Claimcontained in the nost
recent Florida Rule of Crim nal Procedure 3.850 proceeding is, for
all practical purposes, the sane claim as the one that was
previ ously decided adversely to Sins. To the extent that there is
a Brady v. Maryland conponent to this claim the trial court
deci ded that issue adversely to Sins in QOctober of 1999, and this
Court affirmed on appeal therefrom Sinms v. State, 24 Fla. Law
Weekly S519 (Fla. Gect. 27, 1999). In respect to the “Newy
Di scovered Evidence” claint contained in the nost recent petition,
the Grcuit Court stated as foll ows:

The first affidavit is froma witness who testified at
trial whose nane is Joyce G ay. Fromthe outset of this
case, the defense has attenpted to prove that the true
culprit is a person known as Terry Gayle and not Terry
Sims. In her affidavit, Joyce G ay states that she was
present wth Terry Gayle shortly after another
codefendant, Curtis Baldree, was arrested and overheard
Gayl e say "sonething to the effect that 'it nust have
been the Longwood job.'" She also clainms that Bal dree
told her that he lied at trial "to protect hinself and
the others that were actually involved.” On another
occasion Joyce Gray clains that Bal dree was "very high"
and stated to a person nanmed Jerry Lawence "that he did
what he had to do." Baldree, of course, is dead. And
Joyce Gray is a convicted felon. But in any event, this
court ruled on OCctober 24, 1999, in the |ast post
conviction relief proceeding that "there was substanti al
conpetent evidence to convict Sinms of the nurder even if
the jury totally rejected the testinony of Halsell and
even if they rejected the testinony of Baldree." See,

The evidence in support of Sins' newy discovered evidence
claimconsi sted of four affidavits which, as the trial court noted,

were stipulated into evidence inlieu of |live testinony. Order, at
2.
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Order dated Cctober 24, 1999. Wile it may be entirely
true that Baldree nmade the statenents clainmed, his
notivation for maki ng themis suspect. The statenents are
hearsay, lack credibility and trustworthiness and are
i nadm ssi ble in evidence. (FN1)

The second affidavit is from Steven Scott MIIiken. He
was about six years of age at the tine of the events to
which he relates. He states that his nother, now
deceased, was the girlfriend of B.B. Halsell? He clains
his nother told himthat B.B. Hal sell shot her accidently
when he was trying to shoot Terry Sinms because he caught
t hem havi ng sex. The witness al so clains that his nother
told himthat "Terry Sinms was on death row for sonething
he didn't do." The statements contained in the affidavit
are either expressions of opinion wthout foundation
about the case or are hearsay. In either case, they |l ack
trustworthiness and are inadm ssible in evidence. (FN2)

FN1. F.S. 90.804(2)(c)

FN2. 1|d.
Order, at 2-3. The other two affidavits submtted in support of
this claimare fromtwo CGeorgia attorneys who state that they were
requested to | ocate Joyce Gray on Cctober 23, 1999, and did so.
O der, at 4. The trial court concluded discussion of this claim
stating:

These two affidavits are submtted to establish that
Joyce Gay's affidavit and Steven Scott MIliken's
affidavit are "newl y di scovered evi dence." See, Jones V.
State, 591 So.2d 911 (Fla. 1991). The court gives the
defense the benefit to the doubt on that issue. However,
the court concl udes that Joyce Gray' s testi nony and Scot t
MIlliken's testinmony would not result in a different
verdi ct upon retrial since the evidence is i nadm ssi bl e.
Whodard v. State, 579 So.2d 875, 887 (Fla. 1st DCA 1991);
Jackson v. State, 421 So.2d 15 (Fla. 3d DCA 1982).

2MIliken's nother was Gail MI1liken, who testified at Sins'
trial as a defense w tness.
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Order, at 4. Those findings of fact by the trial court are
supported by conpetent substantial evidence, are not an abuse of
di scretion, and should be affirmed in all respects.

To the extent that further discussion of this claim is
necessary, the Joyce Gray conponent of this claimwas before this
Court in the GCctober, 1999, proceedings, but was unaddressed
therein. Gay testified at Sins’ trial in 1979 as a defense
witness, and, from all that appears from these proceedings, is
friendly to the defense. The disposition of the G ay conponent of
this claimis controlled by this Court's decision in MIls v.
State, where this Court denied relief on a simlar claimof *“new
evidence” arising froma witness who testified at trial. This court
st at ed:

However, Tina Partain testified at trial and was

available at that tinme for exam nation concerning any

connection between Fredrick and the victim or between

Fredri ck and Mock, or concerning any ot her persons or who

had connection with either of them Nor is there

sufficient show ng that Tina Partain was not availableto

t hrough due diligence during the tinme required by the

rule.

MIls v. State, 684 So.2d 801, 805 (Fla. 1996). The situation
presented by the Gay affidavit is no different from the
circunstances of MIls. That case controls the result in this case,
and, noreover, to the extent that other discussion of the Gay

affidavit is necessary, the Circuit Court’s finding that Sinms woul d

have been convicted even had the jury rejected the testinony of
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Bal dree (which is the subject of the Gay affidavit), 1is
di spositive of the issue.

Wth respect tothe MIliken affidavit, the affiant is the son
of Gail MIliken who testified as a defense witness at Sinms’ 1979
trial. This Court’s decision in MIlls is dispositive of this
conponent of the newy discovered evidence claim as well.

In addition to the foregoi ng reasons for the denial of relief,
the fol | ow ng procedural grounds are i ndependentl|ly adequat e grounds
for denial of all relief on this clain?.

The "new evidence" claim contained wwthin Sins’ Rule 3.850
motion is untinmely, successive, and an abuse of procedure. Sins
cannot establish the due diligence conponent of Florida Rule of
Crimnal Procedure 3.850(d)(1), and, for that reason, is not
entitled to relief. The evidence actually shows that, once Sins
decided totry to find Joyce Gray, he succeeded al nost i medi ately
-- that denonstrates a | ack of due diligence, not the exercise of
it. Sims has failed to nake the necessary threshold show ng that
woul d all ow the court to consider these clains. In fact, the only
evi dence before the trial court, and before this Court, consists of
affidavits which in no way establish that the affiants coul d not

have been previously discovered through the exercise of due

SAs is discussed herein, Sins presented two affidavits in a
futile attenpt to establish due diligence as to Gray. He made no
such effort with respect to MI1liken, and that "evidence" could and
shoul d be di sposed of based upon that failure of proof.

25



dili gence.* Moreover, the “new evidence” clains fail because, as
the trial court found, none of that evidence is adm ssible because
it is hearsay (or conpound hearsay) that is being offered for the
truth of the matters asserted therein. Stano v. State, 708 So.2d
271 (Fla. 1998).

To the extent that further discussion of the due diligence
conponent is necessary, Florida lawis clear that, because this is
a successive notion for post-conviction relief filed nore than one
year followng finality of the judgnent and sentence, Sins has the
burden of denonstrating that he has exercised due diligence. See,
MIls v. State, 684 So.2d 801, 804-05 (Fla. 1996); Stano v. State,
708 So.2d 271 (Fla. 1998); Buenoano v. State, 708 So.2d 941, 952
(Fla. 1998); Reneta v. State, 710 So.2d 543, 546-48 (Fla. 1998);
Davis v. State, 24 Fla. Law Wekly S345 (Fla. July 1, 1999). The
murder in this case occurred in 1977, and Sins’ convictions and
sentences of death have been final since 1984. This clai mcould and
shoul d have been brought years ago®.

In addition to a conplete failure of proof as to the due
di I i gence conmponent of the new evidence standard, Sins has al so
conpletely failed, as the trial court found, to establish that the

evi dence at issue is reasonably likely to produce an acquittal on

4n fact, Sinms nade no effort to establish the due diligence
conponent. That is fatal to any claimfor relief.

5Sims made no effort to establish "due diligence" with respect
to Scott MIIiken.
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retrial. Under settled Florida law, that is the standard that Sins
must neet. See, Stano, supra; Reneta, supra; Jones v. State, 591
So.2d 911, 915 (Fla. 1991). The circuit court's denial of relief
shoul d be affirned.
1. THE APPLI CATI ON OF THE LETHAL | NJECTI ON STATUTE

Sins also clains that he cannot be executed by |ethal
i njection because “the lethal injection statute does not apply to
him” The circuit court denied relief onthis claim finding, inter
alia, that:

Lethal injection may be substituted as an alternative

means of execution because Sins was on notice of the

severity of the punishnment attributable to his crinme at

the time of the offense. The change in the neans of

execution does not crimnalize or punish conduct which

was i nnocent when conmmtted, enhance a prior punishnment

for the same crime, or abrogate a previously valid

defense to a crine.
Order, at 9. That resolution of Sinms' ex post facto claimis
correct, and should be affirned.

Article I, 8 17 of the Florida Constitution provides that the
met hod of carrying out a sentence of death shall be determ ned by
the legislature. In pertinent part, that provision reads as

foll ows:

Met hods of execution may be designated by the
Legi sl ature, and a change i n any net hod of execution may
be applied retroactively. A sentence of death shall not
be reduced on the basis that a nmethod of execution is
invalid. In any case in which an execution nethod is
declared invalid, the death sentence shall remain in
force until the sentence can be | awfully executed by any
valid nethod. This section shall apply retroactively.
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[ enphasis added]. Article 10, 8§ 9% of the Florida Constitution
provi des:

Repeal or anmendnent of a crimnal statute shall not

af fect prosecution or puni shnent for any crine previously

conmitted.’
Finally, in Provenzano v. Moore, a majority of the Florida Suprene
Court expressed the opinion that Florida could | awful ly change the
met hod through which a sentence of death is carried out from
el ectrocution to lethal injection w thout running afoul of the
State or Federal Constitutions. Provenzano v. Mbore, 744 So.2d 413
(Fla. 1999).8 It is against that backdrop that Sins' claimthat
"the State of Florida cannot execute himby lethal injection as a
matter of state and federal constitutional |law' is presented. For
the reasons set out below, this claimis not a basis for relief.

When the pretensions of Sins' pleading are stripped away,
not hi ng remai ns save an attenpt to avoid execution by asserting a

"clainm that has no | egal basis under either the State or Federal

Constitutions. Regardless of Sins' clains, the true facts are that

This provision is referred to as the "Savings C ause".
Dobbert v. State, 375 So.2d 1069, 1071 (Fla. 1979) (application of
death penalty statute to defendant did not violate Article 10 § 9);
Dobbert v. Florida, 432 U S. 282 (1977).

"As Justice Shaw pointed out in Provenzano, the Savings O ause
does not exist to allow on offender to evade punishnment.
Provenzano, supra, at 440 n.53.

8Chi ef Justice Harding, as well as Justices Lew s, Shaw,
Anstead and Pariente agreed that the State coul d change t he net hod
of execution w thout conprom sing any pre-existing sentence of
deat h.
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this claimwas rejected by the United States Suprene Court in 1915,
when that Court held, in Malloy v. South Carolina, 237 U S. 180
(1915), that there was no ex post facto i ssue presented by applying
the el ectrocution statute to a crine that had been commtted at a
time when the statute called for a sentence of death to be carried
out by hanging. See, Dobbert. See also, Holden v. M nnesota, 137
U S 483, 491 (1890); Vickers v. Stewart, 144 F.3d 613 (9th Gr.
1998). Section 922.105 of the Florida Statutes expressly adopts
Mall oy as the lawin this State, and specifically provides that a
change i n the net hod of execution "does not increase the puni shnent
or nodify the penalty of death for capital nurder." 8§ 922.105(3),
Fla. Stat. That statutory definition is in accord wth the
constitutional "definition" of an ex post facto |law as settled by
the United States Suprene Court and reaffirnmed in Collins v.
Youngbl ood, 497 U.S. 37 (1990).°

Moreover, the United States Suprene Court addressed a simlar
ex post facto challenge in the context of Florida's death penalty
act when it was re-enacted followng Furman v. Georgia, 408 U S.
238 (1972). The Court held that a defendant who commtted a capital

of fense prior to the effective date of the new death penalty act

The Collins Court cited to Beazell v. Chio, 269 U S. 167
(1925), in defining an ex post facto | aw as one which crimnalizes
previously allowed conduct, increases punishnent of a crine, or
renoves a defense whi ch was avail abl e when the crine was comm tt ed.
None of those criteria exist in the context of a change in the
procedure for carrying out a sentence of death.
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could be sentenced to death without violating the ex post facto
cl ause of the Constitution. The Court stated:

Petitioner's second ex post facto claimis based on the
contention that at the tinme he nurdered his children
there was no death penalty "in effect” in Florida. This
is so, he contends, because the earlier statute enacted
by the | egi sl ature was, after the tine he acted, found by
the Suprenme Court of Florida to be invalid under our
decision in Furman v. Ceorgia, 408 U S 238, 92 S.C
2726, 33 L.Ed.2d 346 (1972). Ther ef or e, ar gues
petitioner, there was no "valid" death penalty in effect
in Florida as of the date of his actions. But this
sophi stic argunent nocks the substance of the Ex Post
Facto C ause. Wether or not the old statute would in the
future, wthstand constitutional attack, it clearly
indicated Florida's viewof the severity of nurder and of
t he degree of punishnent which the | egislature wished to
i npose upon nurderers. The statute was intended to
provi de mexi mum deterrence, and its existence on the
statute books provided fair warning as to the degree of
culpability which the State ascribed to the act of
mur der .

Dobbert v. Florida, 432 U S. 282, 297 (1977) [enphasis added]. See
al so Dobbert v. State, 375 So.2d 1069, 1071 (Fla. 1979) (where the
Court rejected on the nmerits without specific opinion the savings
cl ause chal l enge re: “Ex Post Facto” “Article X, Sec. 9, Florida
Constitution.”) Finally, as set out above, the Florida
Constitution explicitly provides that nethods of execution of
sent ences of death nmay be designated by the Legislature and applied
"retroactively". Article I, 8 17. Because that is the law, Sins'
claimthat the lethal injection statute does not apply to himis
meritless. Sins is not entitled to any relief.

1. THE JUDI Cl AL ELECTROCUTI ON CLAI M



To the extent that Sins nmay argue that execution by
el ectrocution violates the Ei ghth Arendnent of the United States
Constitution, that claimis forecl osed by bi ndi ng precedent, as the
trial court found. Provenzano v. State, 744 So.2d 413 (Fla. 1999).

V. EXECUTI ON BY LETHAL | NJECTI ON IS CONSTI TUTI ONAL

To the extent that Sins argues that execution by |Iethal
injectionis violative of the Eighth Anendnent of the United States
Constitution and of Article I, Section 17 of the Florida
Constitution, that claimis forecl osed by bi ndi ng precedent as wel |
as being wthout nerit. Numerous courts have addressed the
constitutionality of execution by lethal injection, and have
uniformy found that that method of carrying out a sentence of
deat h conports with prevailing constitutional and societal norns. '
See, LaGand v. Lewis, 883 F. Supp. 469 (D. Ariz. 1995) (collecting
cases); Poland (Mchael) v. Stewart, 117 F.3d 1094, 1105 (9th Cr.
1997), cert. denied, 118 S.Ct. 1533 (1998). Wolls v. MCotter, 798
F.2d 695, 697-98 (5th Gr. 1986).

To the extent that Sins’ brief includes a claim that the
I ethal injection statute sonmehow viol ates the separation of powers
doctrine by authorizing the Departnent of Corrections to determ ne
the drug or drugs to be enployed in carrying out an execution by

| ethal injection and the neans of their adm nistration, that claim

10To the extent that Sins may refer to the Radel et testinony,
the trial court rejected it. That testinony is probative of
not hing. Poland v. Stewart, supra.
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is, as the trial court found, based upon a m srepresentati on of the
controlling statute. The applicable statute provides:

(6) Notw thstanding any law to the contrary, a person

authorized by state law to prescribe nedication and

desi gnat ed by t he Department of Corrections nay prescri be

the drug or drugs necessary to conpound a |Iethal

injection. Notwithstanding any law to the contrary, a

person authorized by state |law to prepare, conpound or

di spense nedi cation and desi gnated by the Departnent of

Corrections may prepare, conmpound, or dispense a |etha

injection. Notw thstanding chapter 401, chapter 458,

chapter 459, chapter 465, or any other law to the

contrary, for purposes of this section, prescription,

prepar ati on, conpoundi ng, di spensing, and adm ni stration

of lethal injection does not constitute the practice of

medi ci ne, nursing, or pharnacy.

(7) The policies and procedures of the Departnent of

Corrections for execution of persons sentenced to death

shal | be exenpt from Chapter 120.
§ 922.10, Fla. Stat. (2000). Nothing in the statute violates
separation  of power s principles because the individual
"prescribing"” the lethal drugs nmust be authorized under state | aw
to prescribe nedications. The responsibility of the Departnent of
Corrections is to select a licensed individual to "prescribe" the
drugs necessary -- there is no waiver of such licensing, and there
IS no "separation of powers" conponent to this claim

To the extent that Sinms’ claimis that the Florida procedure
for carrying out an execution by lethal injection is deficient in
sone way, there is no factual support for such a claim The trial
court found, as fact, that the dosage | evels of the drugs enpl oyed

in carrying out an execution by lethal injection are individually
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lethal, and that the first drug adm ni stered, sodium pentothal %,
is used surgically as an anaesthetic and wll take effect (and
render Sins unconscious) in a matter of seconds. Order, at 16-17.
As set out above, the evidence at the evidentiary hearing
denonstrated that the | et hal chem cal s enpl oyed, and t he procedures
for admnistration of them wll bring about rapid |oss of
consci ousness w thout pain. Mreover, the evidence unequivocally
established that the procedures to be enployed in carrying out an
execution by lethal injection are in accord with the procedures
enpl oyed in other states enploying that nmethod of execution, and
are commonly accepted and utilized. The dosages of the drugs used,
the procedure for their adm nistration, and the manner in which an
execution is carried out by lethal injectionis in conpliance with
t he Ei ght h Anmendnent to the Constitution, and, as the Departnent of
Corrections Secretary M chael More testified, “wll be carried out
in a humane and dignified manner.” As Sinms’ own expert w tness
testified, the drugs that will be enployed in carrying out an
execution by lethal injection, Pentothal, Pavulon, and Potassium

Chloride, will, in the dosages anticipated, cause painless and

11Sodi um pentothal is, at various points in the record, also

referred to as "sodiumthiopental” and "pentothal." The terns are
i nt erchangeabl e references to the sane drug. Li kew se, "pancuroni um
bromde" is referred to as "pavulon" -- those terns are also

i nt erchangeabl e references to the sane drug.
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rapid death!?, Oder, at 17-18. That is clearly wthin the
paraneters of the Eighth Anmendnent and there is no basis for
relief. The Rule 3.850 trial court found that "the manner and
met hod of execution to be carried out by lethal injection in
Florida is neither cruel nor unusual and that the Departnent of
Corrections i s both capabl e and prepared to carry out executions in
a manner consistent with evol ving standards of decency." Order, at
18. Conpetent substantial evidence supports that conclusion, and it

shoul d be affirmed in all respects.

2The three drugs are adm nistered, in sequential order, by
inserting a nunbered syringe into the nedication port in the IV
tube. Order, at 16. Syringes one and two contain an individually
| et hal dose of pentothal. Id. Syringe three contains normal saline
which is used to flush the IV tube. Syringes four and five contain
a | ethal dose of pancuroniumbrom de (pavul on), which paral yzes the
skel etal nuscles. Syringe six contains another saline flush.
Syringes seven and eight contain a lethal dose of potassium
chl oride, which causes the heart to stop beating. Order, at 16.
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CONCLUSI ON
Wher ef ore, based upon the foregoi ng argunents and aut horities,
the State submts that the order of the circuit court denying all
relief, and denying a stay of execution, should be affirned in all
respects.
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