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FELDMAN, Justice.

11 On Decenber 6, 1996, a jury found Def endant, Ti not hy Stuart
Ring, guilty of first-degree nurder, conspiracy to commt arned
robbery, armed robbery, burglary, and theft. Def endant was
sentenced to terns of i nprisonnment for the robbery, burglary, theft,
and conspiracy convictions. Because the trial judge sentenced
Def endant to death for the nurder, direct appeal to this court is
automatic. A R S. 8 13-703.01. We have jurisdiction pursuant to
Arizona Constitution article VI, 8 5.3, AR S. 8§ 13-4031, and

Arizona Rules of Crimnal Procedure 31.2.Db.

FACTS AND PROCEDURAL HI STORY
12 At approximately 2: 00 p. m on Novenber 28, 1994, a Wells

Fargo arnored van servicing Dil lard’ s departnment store at Arrowhead
Mal | was reported m ssing by Dave Moss, the van’s “hopper.”! At
approxi mately 6: 30 p. m that sane day, a Mari copa County Sheriff’s
deputy di scovered the m ssing vanin the parking | ot of a Sun City
church. All of the van’s doors were | ocked, the engi ne was runni ng,
and a body was sl unped over on the passenger side. The body was
that of the van’s driver, John Magoch, who had been killed by a
gunshot wound to the head.

13 Wel |'s Fargo determ ned that its | osses fromthe robbery
total ed $833, 798. 12, of which $562,877.91 was in cash. Although

no eyewi tnesses to the crine came forward, one person riding his

1 “Hopper” is the slang termfor a street nessenger, which
i s the arnored-car enpl oyee who enters busi nesses to col | ect/deliver
noney while the driver stays inside the arnored vehicle.

2



bi cyclein Sun City onthe afternoon of the robbery cl ai ned to have
seen a white van, foll owed by a red pi ck-up truck, run a stop sign.

This witness stated that one man was driving the red truck while
two people were in the van. Another witness al so saw a white van
followed by a red pick-up truck. Although she renenbered one nman
driving the van, she testified that either two or three nen were
in the red truck.

14 Thr ough i nformati on provi ded by an i nformant, the d endal e
Pol i ce Departnment contacted Judy Espi noza, who believed that her

boyfriend Janes Greenham and a friend of G eenham s nanmed “Tini

may have been involved in the robbery. “Tin' later turned out to
be Def endant — Ti nothy Ring. d endal e Police interviewed Espi noza
on Decenber 30, 1994. Espinoza stated that when she heard about

t he robbery on the radi o, she renenbered t hat a week bef ore G eenham

had asked her what she woul d do “if he hit an Arnored car.” State’s
Exhi bit #33, at 2. Espinoza al so renenbered that, although G eenham
had been staying with her, he was not at hone on the ni ght of the
robbery and during that week he was “very stressed out.” 1d. at
3. Inaddition, shortly after the robbery, G eenhamhanded Espi noza
a bag of rolled coins totaling approximately $250 and gave
Espi noza’s not her $800 in cash to pay bills. Finally, Espinoza
informed t he police that G eenham s friend Ti mowned a red truck.
About a week beforetheintervieww th police, Geenhamhad st opped
dati ng Espinoza and had noved out of her hone.

15 Whi | e conducting surveillance of Greenham the police

noticed that he appeared to be riding a new notorcycle. Random

phone calls to nmotorcycl e deal ershi ps reveal ed that, in Decenber



1994, Greenham and Def endant nmade | arge cash purchases at Metro
Mot or Sports. Speci fically, Defendant bought two ATVs and a
not orcycl e fromt he deal ership for $7,500 and $7, 300, respectively.
Over the next several weeks, Defendant and G eenhambot h nade many
nor e expensi ve purchases, all of themcash transacti ons. Wretaps
on certain tel ephones belonging to Defendant and Greenham began
on January 9, 1995. On January 21, 1995, Defendant called WIIiam
Ferguson and di scussed G eenham s purchase of a new truck, the
troubl e this caused with Greenhanmi s ex-w fe, and what i npact t hat
troubl e m ght have ontheir plans “up north.” State’ s Exhi bit #49A,
at 11. Inthat call, Defendant threatened to “cut off” G eenham s
supply, as Defendant held “both his and mne.” 1d. The two al so
t al ked about di sappearing for two years after “up north happens,”
thenreunitinginlLas Vegas. 1d. at 14. Four days | ater, Ferguson
bought a new motorcycl e for $8, 700 cash, paying in fifty and one-
hundred dol lar bills.
16 On January 26, 1995, Greenhamcal | ed Def endant’ s pager
and entered the foll ow ng code: 20*2000*04. He foll owed that call
wi t h anot her code: 50*5000*04. In conversations between Def endant
and Ferguson, Defendant had referred to G eenhamas “zero four.”
Later that day, Defendant asked Greenham “The two pages you sent
t hose are your requests, is that right?” To which G eenham
responded, “Yeah.” State’s Exhibit #52A.
17 As part of the investigation of Defendant, arrangenents
wer e nade wi t h WAst e Managenent Conpany to performa “trash cover,”
enabl i ng i nvestigators to sort through and survey Def endant’ s wast e.

During this process, police acquired two notecards, witten by
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Def endant, wi t h addresses of busi nesses servi ced by Loom s Arnor ed
Cars, as wel |l as nunbers correspondi ngto Loom s trucks. Defendant
was enpl oyed by Loom s in 1988-89 and, at trial, clainmedthat the
not ecards pertained to his enploynent at that tinme.

18 The police then attenpted to generate di scussi on bet ween

t he conspirators about the robbery. On January 31, 1995, the police
i ssued a news rel ease that was aired on | ocal tel evision stations.
Def endant cal |l ed G- eenhamat approxi mately 10: 30 t hat eveni ng and
| eft a message on Greenhami s answering machine to “remnd ne to
talk to you tonorrow and tell you what was on the news tonight.
Very inmportant, and also fairly good.” State’s Exhibit #55A. A
few days |l ater, Detective Tom Clayton fromthe G endale Police
Departnent left his business card on the door of Geenham s
resi dence, requesting that Geenhamcall and “refer tolead 176.”
I n response, Greenham made an enotional, pani cked tel ephone call
to Defendant. G eenham al so apparently called his ex-w fe, who
was so concerned about his wel |l -bei ng that she asked Phoeni x Police
to visit Greenhanis apartnent to check on him Coincidentally,
Def endant stopped by G eenham s apartnent at the sane tine.
Def endant | at er di scussed this incident with Ferguson, tellinghim
“l don’t knowwhat tothink of it. Uhm his houseis clean. M ne,
on the other hand, contains a very large bag.” State’s Exhibit
#70A, at 7. Later that sane day, Defendant al so said, “it doesn’'t
really make a whol e | ot of sense, because given the information
t hat t hey do have, both public and what |’ ve been able to ascertain
privately . . . if they were gonna cone after sonebody, it would

be me.” State’'s Exhibit #71A, at 10-11. Ferguson ended the call



by saying that he would “keep a suitcase packed.” |d. at 17.

19 On February 14, 1995, the police again attenpted to
generate conversation by airing a “Silent Wtness” re-enact nment
on the local news that contained several deliberately incorrect
detail s about the robbery and nmurder. Defendant call ed Ferguson
at 10:51 p.m to tal k about the broadcast. Ferguson clained to
have “l aughed ny ass of f” and said he was “not real worried at all
now.” State’'s Exhibit #80A, at 3. Defendant stated that “there’s
only one thingthat slightly concerns nme,” and asked, “What i f push

cones to shove down the nonths and they ask for hair and fi bers,

so forth, and it happens to sonehow. . . .” Id. at 4. Later in
t he conversation, Defendant said, “there was a couple of in
continuities (sic) totheir story . . . . They showed a suppressed
revolver of all things.” 1Id. at 25.

110 Two days | ater, on February 16, 1995, a search warrant

was served on Def endant’ s resi dence. Police found a honemade sound
suppressor attached to a Ruger 1022 rifle? barrel behind the hot
wat er heater in a corner of Defendant’s garage. Al sointhe garage,
i nsi de a st orage cabi net, police di scovered a green duffel bagw th
Def endant’ s name onit. The bag cont ai ned bundl es of United States
currency totaling $271, 681. Def endant also had $1,040 in a
headboard i n the master bedroom |In a notebook found in the sane

headboard, police discovered a post-it note that had the nunber

2At trial, however, the state was unabl e to connect this weapon
to the crine. The bullet that killed Magoch was not recovered,
and t he pat hol ogi st who perforned the autopsy could not testify
conclusively as to the type of weapon or caliber of bullet that
caused Magoch’s | ethal wound.



“575,995" onit. Belowthe number was the word “splits,” withthe
three letters “F,” “Y,” and “T,” and nunbers below the letters
totaling 575,995, which is remarkably simlar to the total cash
anmount taken in the robbery. An expert testified that this note
was witten by Defendant. G eenhams friends often called him
“Yoda”; thus, argued the state, the “Y” represented G eenham the
“F” was for Ferguson, and the “T” stood for Defendant. A search
warrant served on Ferguson’s residence also turned up $62, 601.
Approxi mately $200 was found at Greenhanm s apartnent.

111 I n his own def ense, Defendant claimed to have made nore
t han $100, 000 as a confidential informant for the FBI. However
an agent for that agency testified that Defendant was only paid
atotal of $458. In addition, Defendant testified that his incone
i ncluded noney nade as a bounty hunter and gunsmth. However,
Def endant only made $3, 500 working for Don’s Bail Bonds in 1993
and whil e working one nonth for A-1 Bail Bonds in 1994 was paid
$1, 600.

112 Based on this circunmstantial evidence, a jury found
Def endant guilty of felony nurder for killing John Magoch. As
required by statute, thetrial judge conducted a speci al sentencing
hearing. AR S. 8§ 13-703.B. Under the Arizona system this hearing
is conducted without a jury —the judge nakes the factual findings
t hat determ ne whet her the defendant is to be sentenced to life

i mpri sonment or death. 1d. Pursuant to a plea bargain® arranged

3 Greenhampl ed guilty to second-degree nurder and two counts
of arnmed robbery. At the time of the hearing, G eenham had yet
to be sentenced, but expected to be inprisoned for 27.5 years.
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after Defendant’s jury verdict was received, G eenhamtestified
at the sentencing hearing. G eenhamadntted that he, Ferguson,
and Def endant planned and executed the robbery. G eenham al so
testified that Defendant was the “| eader because he | aid out all

the tactics,” that Defendant shot the driver with a “Ruger
twenty-tworifle,” and that, the day after the shooti ng, Def endant
wanted t o be “congratul ate[d]” on his “shot.” Reporter’s Transcri pt
(“R.T.”), October 19, 1997, at 39, 44-45, 60.

113 In his special verdict, the trial judge found that
Def endant “is the one who killed M. Magoch.” Special Verdict,
filed October 29, 1997, at 2. In addition, the judge determ ned
t hat Defendant “was a major participant in the arnmed robbery of
M. Magoch that resulted in him being killed and that the
Def endant’ s conduct exhi bited a reckl ess di sregard for humanlife.”
ld. Finding the statutory aggravating circunmstances of AR S. §
13-703. F. 5 and 6 present, the judge statedthat Defendant comritted
t he of fense “i n expectation of the recei pt of anythi ng of pecuni ary
val ue” and “in an especially heinous, cruel or depraved manner.”
ld. at 3. These findings made Defendant eligible for a death
sentence. AR S. 8 13-703.F.5&6. \Whilenot findingthe existence
of any enunerated mtigating factors, the judge did acknow edge
t hat Defendant’s “m nimal crimnal record” was a mtigatingfactor.
The judge then determ ned that the mtigating evi dence, when wei ghed
agai nst the aggravating evidence, was insufficient to call for

| eni ency and sentenced Defendant to death for the nurder.



DI SCUSSI ON

A Trial issues
1. Suppression of wiretap evidence
114 The collection of wretap evidence is governed by

A. R S. 88 13-3001 - 13-3019. Defendant argues that, because nor nal
i nvestigative techniques were not exhausted, the affidavit
supporting the necessity for el ectronic surveill ance was defici ent.
I n addi tion, Defendant clainms that m nim zati on requirenments were
not met. Thus, according to Defendant, the trial judge abused his
di scretion by not granting his notion to suppress. W reviewthe
deni al of a notion to suppress for an abuse of discretion. State

v. Atwood, 171 Ariz. 576, 603, 832 P.2d 593, 620 (1992).

a. Necessity
115 To satisfy the necessity requirenment, an affidavit nmust
state facts from which the judge may concl ude that traditional
met hods have been tried and failed or are unlikely to succeed.

A.R'S. 8§ 13-3010.C. 3; State v. Hale, 131 Ariz. 444, 447, 641 P. 2d

1288, 1231 (1982). Conclusory statenents or boil erplate recitations
of difficulties inherent in any investigation do not satisfy the
necessity requirenment. |d. at 447, 641 P.2d at 1231. An affidavit
i nsupport of aw retap order shoul d be eval uated “i n a commonsense
and realistic, rather than a hypertechni cal, manner.” 1d. at 446,
641 P.2d at 1230. The necessity requirenment also “is to be
interpreted in a comonsense fashion with an eye toward the
practicalities of investigative work.” 1d. at 447, 641 P.2d at

1231. Wretaps shoul d neither be “routinely used as the first step
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in crimnal investigations” nor issued “in situations where

conventional investigative techni ques woul d be adequate t o uncover

the crime.” 1d. However, a w retap does not have to be used “only
as a last resort.” Id.
116 Def endant cl ai ms that the state fail ed to exhaust nor mal

i nvestigative techni ques bef ore seeking el ectronic surveillance.
Speci fically, Defendant asserts that the state did not attenpt to
use undercover operations, informants, surveillance, or trash
sear ches. While it is theoretically possible that other
i nvestigative techniques nmay have been successful, not all
surveillance strategies nust be exhausted before a wretap
applicationis appropriately granted. Statev. Politte, 136 Ari z.

117, 129, 664 P.2d 661, 673 (App. 1982).

(1) The affidavit
117 Appl ying the foregoing principles tothis case, we note
first that when presenting the affidavit, the state submtted a
det ai | ed expl anati on of how ot her investigative procedures “have
been tried and have fail ed, reasonably appear to be unlikely to
succeed if tried, or are too dangerous to enmploy.” Affidavit in
Support of Application for Interception, January 8, 1995, at 17.
As for surveillance, not only was it unsuccessful when used to
nmonitor the activities of co-conspirator Greenham (who drove
erratically and appeared to be watching for foll ow ng vehicl es)
but, the affidavit all eged, the effectiveness of surveillance as
aninvestigative tool would be limted because it “can only confirm

meeti ngs of people” and “does not provide the physical/verba
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evi dence needed for prosecution of the case.” 1d. at 8. According
to the affidavit, the use of informants would be unsuccessf ul
because “[b]oth Ring and G eenhamare very sel ective on who they
deal with and both are known to be ‘street smart’ and w || not
openly discuss aspects of the case.” I d. The only possible
i nformant, Judy Espi noza, no | onger had contact with G eenhamand
had resi sted Defendant’ s attenpts to contact her out of fear that
she woul d be killed if it was suspected or di scovered t hat she was
providing information to the police. The state also felt that,
because of Defendant’s habit of carrying a firearm it would be
dangerous to attenpt to introduce an informnt.

118 The affidavit went onto state that, al though consi dered,
under cover operations were rejected because of Defendant’s prior
training as a police officer, famliarity wth undercover
operations, and current contacts with | aw enforcenent agenci es.
Pen registers, whichtrap and trace t he nunbers di al ed and recei ved
fromcertaintel ecommuni cati ons equi pnent, were enpl oyed t o gat her
evi dence agai nst Defendant. But, Ilike surveillance, their
effectiveness was | imted, as they sinply established that contacts
were made wi thout revealing the content of the comrunications.
A grand jury investigation was rul ed out because it would likely
not provi de sufficient evidenceto support a successful prosecution,
woul d necessitate granting inmmunity to one of the co-conspirators,
and woul d per haps al |l owco-conspiratorstofleethe state, retaliate
agai nst witnesses, or destroy potential evidence.

119 Al t hough the state conceded that probable cause for a

search warrant of Defendant’s honme existed at the time of the
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wiretap application, its affidavit alleged that not all co-
conspirators had beenidentified; |ocations of nuch of the evi dence
al so had not been deduced. |In addition, execution of a search
war rant woul d have prematurely alerted other conspirators and,
because t he st ol en noney had not been marked, it was believed t hat
any noney recovered would not be able to be conclusively traced
to the robbery. The affidavit noted that all of the “very little
physi cal evidence” collected at the crinme scene, as well as | eads
procured frompotential wi tnesses, had been exhausted. Interview ng
Def endant or Greenhamwas di scounted as it woul d al ert themto their
status as suspects and provide themtine to conceal and destroy
evi dence, give themreason to flee, or allow themto retaliate
agai nst w tnesses.

120 As denonstrated by these nunmerous and detail ed facts,
the affidavit in this case fully conmplied with the necessity
requirement. The order authorizing the wiretap was therefore

proper.

(2) Hearing on notion to suppress
121 At the hearing on Defendant’s notion to suppress the
w retap evidence, Defendant al so argued that it was unreasonabl e
toallowthe wiretap until trash covers were conpl eted and t he use
of informants had failed. Defendant even offered the foll ow ng
peopl e as possibleinfiltrators: 1) Judy Espi noza, an ex-girlfriend
of Greenhamand the person who initially inplicated Defendant; 2)
M chael Sanders, an acquai nt ance of Def endant and a possi bl e suspect

inthe robbery; 3) Brian Robbi ns, who had previously partici pated
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i n another arnmed robbery with Defendant, G eenham and Sanders;
and 4) Janmes Gonzal es, a forner associate of Defendant in his
bounty-hunting enterprise.

122 VWhen rul i ng agai nst the notion, thetrial judge addressed
each of these argunents specifically. He found a trash cover to
be “a risky venture with little probability of success.” Mnute
Entry (“ME.”), COctober 18, 1996, at 3. The judge found that
Espi noza was an “unreasonabl e” option because she “was afraid of
[ Def endant] and had effectively cut off all ties with both
[ Def endant] and Greenham ” 1d. at 2. The judge consi dered Sanders
to be simlarly unsuitable because he was on federal probation,
had prior felony convictions, demanded a weapon if he nmet with
Def endant, and tol d police he would, if he percei ved danger, “take
out” Defendant with a “preenptive strike.” 1d. The judge al so
f ound Def endant’ s ar gunent s regar di ng Robbi ns and Gonzal es “equal | y
unconvincing.” |d. at 3. Robbi ns coul d not pass a pol ygraph
exam nation and asked for immunity for another armed robbery.
Gonzal es had been “ki cked out of the group” nont hs before and had

not been in contact wi th Defendant since that tine. | d.

123 Based on these wel | -arti cul at ed reasons, and consi deri ng
the detail of the affidavit, the judge did not abuse his discretion

in denying Defendant’s notion to suppress on necessity grounds.

b. M ni nmi zati on
124 Qur statute requires that wiretaps be “conducted i n such

away as tomnimze interception of comrmuni cati ons not ot herw se

subject to interception.” A R S. § 13-3010.D. 6. 1In determ ning
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whet her nonitoring agents conply with these mnimnmzation
requi renments, Arizona has foll owed the standard articul ated i nScott
v. United States, 436 U.S. 128, 98 S.Ct. 1717 (1978). State v.
O ea, 139 Ariz. 280, 285, 678 P.2d 465, 470 (App. 1983). That
standard requires an “objective assessnent of the reasonabl eness
of the nonitoring agents’ actions inlight of all of the facts and
circunmst ances confronting themat the tinme.” 1Id. According to
Oea, the following three factors should be considered in
determ ning the objective reasonableness of the mnimzation
attenmpt: 1) the investigation's nature and scope, 2) the
governnment’s reasonable expectations of +the conversations’
character, and 3) the extent of judicial supervision over the
surveillance. 1d.

125 Here, the wiretaps were instituted with the intent of
uncovering t he scope of the conspiracy, nore specific details about
the crinme, and the | ocati on of val uabl e, as-yet-to-be-discovered
evi dence, as wel |l as preventing furtherance of the conspiracy and
identifying the third conspirator. The request was based on
expectations that “persons involved in a crimnal conspiracy use
t el ephones” toward such ends and t hat one potenti al informant had
al ready heard Def endant “use t he phone to tal k about the incident.”
Affidavit in Support of Application for Interception, January 8,
1995, at 22-23. A detailed “Wre Interception Mnimzation
CGui delines” was read and signed by every agent involved in the
noni toring. These guidelines gave specific instructions to the
nmoni tori ng agents on howto l egally performtheir duties, including

when to term nate calls that coul d possibly fall under a privil ege.
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Approxi mately every ten days the of ficers in charge of m nim zation
subm tted detail ed, extensivereports tothe judge who i ssued both
theinitial and continuing orders for conmuni cation i nterceptions.
These reports detailed the nunber of calls intercepted, with a
summary of the tinmes and types of calls intercepted, as well as
any mal functi ons or ot her probl enms encountered. The reports al so
detai |l ed bot h t he evi dence acqui red and what was still bei ng sought.

In addition, the reports articul ated the reasons for continued
i nterception.

126 The facts establish careful investigative work. Although

Def endant cites a few specific instances of non-mnim zation to
support his claimthat this case constitutes a significant violation
of the m nim zation requirenents, we nust | ook tothe totality of
the circunstances to determ ne the reasonabl eness of the state’s
mnimzation attempts. O ea, 139 Ariz. at 285, 678 P.2d at 470.

After analyzing the objective reasonabl eness of the nonitor’s
actions withinthe context of the facts of this case, we agreewi th

the trial judge when he stated:

The contention that all the wi retaps nust be
suppressed because the nonitors did not
adequately mnim ze interception of thecalls
is without nerit. The overwhel m ng nunber of
calls were very short thus precluding any
m nimzation. Additionally, the nenbers of
this group consistently junped fromtopic to
topic during their conversations. Moreover,
the extent of the organization, and the
possi ble involvenent of others such as
[ Def endant’s] wfe, greatly hanpered any
reasonabl e and consistent effort to mnim ze
i nterception of phone calls. Finally, under
all of the circunstances, the police exercised
reasonabl e efforts to mnimzeinterception of
non-rel evant or privileged calls.
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M E., Cctober 18, 1996, at 4. We conclude that the judge did not

abuse his discretion in denying Defendant’s notion to suppress.

2. Third-party defense evidence

127 Def endant argues that the trial judge’s rulings prohibiting
the i ntroducti on of evidence that athird party, M chael Sanders,
commtted the crime were errors requiring reversal. Again, we
reviewthe trial judge’'s decisions for abuse of discretion. State
v. Tankersley, 191 Ariz. 359, 369 § 37, 956 P.2d 486, 496 T 37
(1998).

128 Al t hough a def endant may i ntroduce evi dence that shows
t hat anot her person commtted the crinme for which the defendant
is charged, thetrial judge may excl ude such evidenceif it “sinply
af fords a possi bl e ground of suspicion agai nst another.” 1d. at
1 38 (quoting State v. Oiver, 169 Ariz. 589, 590, 821 P.2d 250,
251 (App. 1991)). For third-party defense evidence to be adn tted
at trial, the defendant nust denonstrate that the evidence has an
“i nherent tendency” to connect the third party to the “actua
comm ssion” of the crine. 1d.; see also State v. Ful m nante, 161
Ariz. 237, 252, 778 P.2d 602, 617 (1988).

129 Before trial, the state filed a notion to preclude
Def endant from introducing evidence that anyone other than
Def endant, Greenham and Ferguson comm tted the charged cri nes.
Def endant’ s response chal | enged t he noti on as bei ng “overly broad,”

“burdensone,” and “hi ghly prejudicial” to Def endant because granting
t he notion “woul d | eave Def endant wi t hout a defense.” Defendant’s

Response to State’s Motionto Preclude Third Party 404(B) Evi dence
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and Defense, filed July 25, 1996, at 4, 8-9. Defendant then filed
a suppl enent to his response, including an of fer of proof, inwhich
he asserted that evidence exi sted t hat ot her persons not named as
def endants participated in and/or committed the all eged cri m nal

of fenses. Specifically, Defendant cl ai ned that Sanders “precisely
descri bed” the manner in which the robbery and nurder were
comm tted, was an hour late to work on the day of the crinmes, net
with a detective from the G endale Police Departnment seeking
immunity fromboth the present and additional crinmes in exchange
for informati on, adm tted that he woul d have “no problent killing
soneone under the “right” circunstances, and was a convicted fel on
with a prior violent crimnal history. |In addition, Defendant
asserted that the police maintained surveillance of Sanders for
the specific purpose of determning the extent of Sanders’
invol vement in the crimes even after Defendant and his co-

conspirators were arrested.

130 After taking the notion under advi senent, thetrial judge
granted the state’'s request to preclude evidence that Sanders
commtted the crinme. The judge noted that “the evidence shows
Sander s may have been i nvol ved i n t he pl anni ng of t he armed robbery.
However, the evi dence does not have an i nherent tendency toconnect
Sanders with the comm ssion of the offense.” ME., COctober 18,
1996, at 10. |In addition, the judge stated that “[w]ithout nore
specifics, it isdifficult to determ ne what evi dence [ Def endant ]
w shes to present.” Id.

131 Whil e cross-exam ning one of the state’'s w tnesses,

Def endant asked the wi t ness whet her he was “personally famliar”

17



with M chael Sanders. The state objected and, out of the presence
of the jury, Defendant stated that “as | ong as t he def ense can make
the nexus,” he was allowed to “go into that area.” R T.

Novenber 19, 1996, at 84. Defendant was apparently attenpting to
elicit evidence that a w tness renenbered seei ng a man who r esenbl ed
Sandersinthevicinity of the vantwo route stops before the scene
of the crinme. The trial judge rem nded Defendant that he nust
“prove the connection” between Sanders and either the planni ng or

conmm ssion of the crimes, as well as present it to the court “out
of the presence of the jury,” before he would allow the evidence
to be admtted. Pressed by Defendant, the judge described the type
of necessary “nexus” as follows:

If [Defendant can] show that [ Sanders]

participatedinthe planning and tal k about the

robbery and then you have, you have what is

arguably his identification at the scene, or

as the cars are being driven away, | said I

think in my mnd, that may be enough to prove

t he connection, or the nexus for you to pursue

the defense and to argue it to that jury.
ld. at 94. Defendant did not attenpt to assert the third-party
def ense again during the remai nder of the trial.

132 Arguably, Defendant’s evidence regardi ng Sanders was
rel evant to establish that Sanders was involved in the planning
of thecrimes. But while the evidence Def endant cl ai ns he nay have
produced about Sanders m ght inplicate Sanders as a parti ci pant
in the planning of the crimes, it would not have excul pated
Def endant for his rolein both planning and commttingthe crines.
Based on thi s inportant distinction, there was no abuseinthetrial

judge’'s decision to reject the third-party defense evidence.
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Because i npl i cati ng Sanders woul d not tend t o excul pat e Def endant,
we conclude that even if it was error to preclude the evidence
regardi ng Sanders, the error did not, beyond a reasonabl e doubt,

contributetoor affect the verdict. Statev. Fulm nante, 193 Ari z.

485, 500 Y 49, 975 P.2d 75, 90 Y49 (1999). Therefore, given the

facts of this case, any error is harmess. Id.
3. New trial notion
133 Def endant clains that thetrial judge abused his di scretion

when he deni ed Def endant’ s newtrial notion. Defendant specifically
argues that a newtrial shoul d have been granted based onthe FBI’'s
failure to provide Defendant’s entire FBI file and the state’s
failureto disclose both awtness’ pre-hypnotic videotape testinony
and evi dence supporting Defendant’ s third-party defense. Only the
first of these three issues was raised in Defendant’s tinely new
trial notion. Ariz.RCrim P. 24.1.b (“Anptionfor newtrial shall

be made no later than 10 days after the verdict has been
rendered.”). Several clains, includingthe other twoissues argued
by Defendant here, were raised in subsequent untinmely newtri al

notions.* The trial court has nojurisdictiontogrant anewtri al

4 The verdicts in Defendant’ s case were rendered on Decenber
6, 1996. Defendant tinely filed a newtrial notion by Decenber
16, 1996. Alnost a year |ater, on Septenber 15, 1997, Defendant
filed a “supplenental” notion for newtrial. Both the next day,
and two days after that, Defendant again filed suppl enental new
trial notions. Labelinguntinely notions as suppl enental does not
enabl e apartytoavoidthetinerestrictions inposed by procedural
rules —especially thoserules, suchas Ariz. R Crim€P. 24.1. b, that
confer jurisdictiononthetrial court. Statev. Hi ckle, 129 Ari z.

330, 332, 631 P.2d 112, 114 (1981).
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motionif it is not nade within ten days after the verdict. State
v. Hickle, 129 Ariz. 330, 332, 631 P.2d 112, 114 (1981). Because
the trial judge did not have jurisdictionto consider Defendant’s
claims raised in an untinmely new trial notion, those redundant
claims will not be addressed by this court on appeal. O course,
Def endant can raise these clainms in post-conviction relief
proceedi ngs pursuant to Ariz. R CrimP. 32.1et seq. See Brady v.
Maryl and, 373 U.S. 83, 83 S.Ct. 1194 (1969). Therefore, only the
first issue needs to be exam ned: Whether the trial judge should
have granted a newtrial based on the fact that Defendant did not
receive his entire FBI file.

134 I n maki ng this argunent, Defendant relieson Ariz. R CimP.
24.1.C. 5, which states that the trial judge nmay grant a newtri al
when “[f] or any ot her reason not due to the defendant’s own fault
t he defendant has not received a fair and inpartial trial.”
Def endant clains that, without the entire file, he was unable to
support his clai mthat the noney found in his honme was conpensati on
for his work as an FBI informant or to refute the trial testinmony
of an FBI agent that Defendant was never paid substantial anounts
of noney as an informnt.

135 Def endant bases his argunent on a di screpancy between
the size of the file forwarded to hi mbefore trial fromthe FBI,
whi ch was approxi mately 20-25 pages, and trial testinony froman
FBlI agent that Defendant’s fileis “about twoinchesthick.” RT.,
October 9, 1997, at 5; R T., Decenber 4, 1996, at 36. First, we
must recogni ze that t he FBI agent may have i nadvertently m sst at ed

or sinply overesti mated the size of Defendant’s file. 1f, however,
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Def endant is correct about the actual size of his file, then he
has failed to denonstrate that his receipt of only a portion of
his FBI file was due to anyone’s fault but his own. Upon receipt
of what was to Defendant an obviously inconplete file (which
Def endant woul d have real i zed when i nformati on about the activities

he cl ainms should have been in the file was di scovered m ssing),

Def endant shoul d have acted to procure the entire file. |nstead,
Def endant apparently waited until trial and used the alleged
di screpancy to argue that the FBI was unwilling to proffer the

entirefile as part of a nore general cover-up or conspiracy t heory.
Unsuccessful with that argunment, Defendant waited until filing a
new trial notion to conplain that, based on no fault of his own,
he did not receivetheentire FBI file and the inconplete di sclosure
precluded himfrom properly procuring a defense. Based on this
reasoni ng, Defendant has not satisfied the necessary requirenent
t hat he have no responsibility in the alleged trial taint. See
Ariz. RCimP. 24.1.C.5. Inaddition, trial testinony denonstrated
that it would be unlikely that the FBI file would corroborate
Def endant’s clai ns.?®

136 At trial, Agent M chael Fain of the FBI's Phoeni x office
testifiedthat the total anobunt gi ven to Def endant for his services
as an i nformant was $485. Fain alsotestifiedthat he was the only
i ndi vidual, and the Phoenix office the only office, to have

“adm ni strative control” of any i nformant operating inthe Phoeni x

> Qur disposition of this issue does not preclude Defendant
from raising it as a Brady claim in post-conviction relief
proceedi ngs pursuant to Ariz. R CrimP. 32.1. See supra § 33.
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area. R T., Novenber 20, 1996, at 47. Thus, according to Fain's
testimony, no other FBI agent would have pai d Defendant to work
as an i nformnt.

137 Def endant | ater took the stand and controverted Fain's

testinony. Defendant clainmed that he perfornmed many services for
t he FBI and was paid “a total of about a hundred and five thousand
dollars,” all of which was paidincash. R T., Decenber 12, 1996,
at 162. On cross-exam nati on, Defendant stated that “the mpjority
of the income” he made fromthe FBI, including the $105, 000, was
not pai d t hrough Agent Fain but by an Agent Dan Steel. Defendant
claimed to have been paid $35, 000, $45, 000, and $25, 000 by Agent
Steel for three separate assignnents in Mexico. Although many of
Def endant’s prior, docunented neetings with the FBI included the
presence of ot her persons, Defendant cl ai ned to have conpl eted hi s
Mexi co assi gnments wi th anonynous contacts and to have al ways net
with Agent Steel al one.

138 To rebut this testinony the state call ed Speci al Agent
Mark Tanner, an assistant special agent in charge of Phoeni x.
Tanner descri bed the process i npl enented to pay i nformants, which
i ncl uded i ssui ng checks to agents (who in turn cash the checks and
pay the informants in cash), returning receipts for paynent, and
acquiring perm ssion fromheadquarters for any anount in excess
of $20,000. Tanner testified that it would not be possible for
an agent to get noney wi t hout foll ow ng the procedure. Tanner al so
deni ed t hat Def endant was ever paidin excess of $20,000. Finally,
Tanner told the jury that he had never known an Agent Dan Steel,

t hat an agent with that name did not work i n the Phoeni x di vi si on,

22



and, to his know edge, no agent by that name had ever visited
Phoeni x.

139 Def endant’s alleged inability to access his entire FB
file did not render histrial sounfair as torequire the granting
of a new trial. Therefore, the trial judge did not abuse his

di scretion in denying Defendant’s new trial notion.

B. Sent enci ng i ssues
1. Constitutional chall enge
140 Def endant argues that, in light of the United States

Suprenme Court’s decisions inJonesv. United States, 526 U. S. 227,
119 S. Ct. 1215 (1999), and Apprendi v. New Jersey, 530 U. S. 466,
120 S. Ct. 2348 (2000), Arizona' s capital sentencing schene viol ates
the Sixth and Fourteenth Anmendnents to the United States
Constitution. Inresponse to Defendant’s clains, the state counters
that Walton v. Arizona, 497 U. S. 639, 110 S. Ct. 3047 (1990), which
approved Ari zona’' s present judge-sentenci ng procedure for capital
cases, isstill thecontrollingauthority onpoint. Wlilethe state
is correct in noting that neither Jones nor Apprendi overrul ed
Wal t on, we nust acknow edge that both cases raise sonme question
about the continued viability of Walton. O course, it could al so
be said that because a majority of the Court refused to expressly
overrul e Wal ton, the apparent scope of Apprendi and Jones i s not
as broad as some of the |anguage of the two opinions suggests.
The uncl ear | anguage of the Court’s Apprendi and Jones opinions
makes either of these interpretati ons reasonabl e and, therefore,
we believe the practical operation of Arizona's death penalty
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scheme, as applied under the peculiar facts of the present case,
requires sone further explication.
141 The background is this: Wiile upholding a federal

carjacking statute, the Jones Court reasoned that “di m ni shnent

of the jury' s significance by removing control over facts
determ ni ng a statutory sentenci ng range” woul d vi ol ate the Si xth

Amendnent. 526 U. S. at 248, 119 S.Ct. at 1226. Apprendi, a case

i nvol vi ng t he charge of unl awf ul possession of afirearm presented
t he questi on of whet her proof of a so-called hate crine notive was
a sentencing factor or an elenment of the crime. 530 U S. at 471,

120 S. Ct. at 2352. In Apprendi, the majority held, “Oher than

t he fact of a prior conviction, any fact that i ncreases the penalty
for a crinme beyond the prescribed statutory maxi num nmust be

submtted to a jury, and proved beyond a reasonabl e doubt.” Id.
at 490, 120 S.Ct. at 2362-63. The mpjority, citing Walton, went
ontoreject the argunent that Apprendi m ght jeopardi ze a capital
sentenci ng schene |ike Arizona’ s by describing such a schenme as
a system that nerely “requir[es] judges, after a jury verdict
hol ding a defendant guilty of a capital crinme, to find specific
aggravating factors before i nposi ng a sentence of death,” and not
as a systemthat “permts a judge to determ ne the existence of
a factor which makes a crinme a capital offense.” 1d. at 496-97,
120 S. Ct. at 2366 (internal citationomtted). Indissent, Justice
O Connor chall enged the majority’ s rationale as foll ows:

The di stinction of Wal ton of fered by t he Court

today is baffling, to say the | east. The key

tothat distinctionisthe Court's claimthat,

inArizona, the jury makes all of the findings
necessary to expose the defendant to a death
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sentence. As expl ained above, that claimis

denonstrably untrue. A defendant convicted of

first-degree nmurder in Ari zona cannot receive

a death sentence unless a judge makes the

fact ual determination that a statutory

aggravating factor exists. W t hout that

critical finding, the nmaxi numsentence to which

t he defendant i s exposedis |lifeinprisonnment,

and not the death penalty. . . . . I f the

Court does not intend to overrul e Walton, one

woul d be hard pressedtotell fromthe opinion

it issues today.
ld. at 538, 120 S.Ct. at 2388 (citations and i nternal quotations
om tted).
142 In Arizona, a defendant cannot be put to death solely
on the basis of ajury’s verdict, regardl ess of the jury’s factual
findings. The range of punishnment all owed by | aw on t he basi s of
the verdict alone is life inprisonnent with the possibility of
parol e or inmprisonment for “natural life” without the possibility
of release. A R S. 8§ 13-703.A-E. It is only after a subsequent
adversari al sentencing hearing, at which the judge al one acts as
the finder of the necessary statutory factual elenents, that a
def endant may be sentenced to death. A R S. 8§ 13-703.B (“The
heari ng shall be conducted before the court al one. The court al one
shall make all factual determ nations required by this section or
the constitution of the United States or this state.”). And even
t hen a deat h sentence may not | egal |y be i nposed by the trial judge
unl ess at | east one aggravating factor is found to exi st beyond
a reasonabl e doubt. State v. Getzler, 135 Ariz. 42, 54, 659 P. 2d
1, 13 (1983); see also AR S. 8 13-703.E (“the court . . . shall

i npose a sentence of death if the court finds one or nore of the

aggravati ng ci rcunst ances enunerated”). Thus, when t he st ate seeks
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t he deat h penalty, a separate evidentiary hearing, without ajury,
nmust be hel d; the death sentence becones possible only after the
trial judge makes a factual finding that at | east one aggravating
factor is present. The judge makes that finding on the basis of
t he evidence presented at trial and any ot her evidence presented
at the aggravation/mtigationhearing. A RS 8§ 13-703.C. If the
judge finds an aggravating circunstance, he nust then proceed to
determneif there are any mtigatingcircunstances. A R S. § 13-
703.E. If the judge finds mtigating circunstances, he nust then
wei gh t hemagai nst t he aggravat ors and deci de by “speci al verdict”
whet her a death sentence is appropriate. A R S. 8 13-703.D & E
143 Therefore, the present case is precisely as described
inJustice O Connor’s di ssent — Def endant’ s deat h sentence required
the judge’ s factual findings. Specifically, the trial judge in
this case made the necessary factual finding to support the
aggravati ng circunstance that the killing was hei nous and depr aved.
See AR S. 8§ 13-703.F.6. That finding was based solely on
Greenhanis testinony at the separate sentencing hearing and was
never heard by the jury.

144 We recogni ze that the United States Suprene Court has
explicitly refrained fromoverrulingWalton. See, e.g., Apprendi

530 U. S. at 496, 120 S.Ct. at 2366 (“[T] his Court has previously
consi dered and rejected the argunent that the principles guiding
our deci sion today render invalid state capital sentencing schenmes
requiring judges, after ajury verdict hol ding a defendant guilty
of a capital crine, to find specific aggravating factors before

i nposi ng a sentence of death.”) (citingWalton, 497 U.S. at 647-49,
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110 S. Ct. at 3054-55); Jones, 526 U.S. at 250, 119 S.Ct. at 1228.
Al t hough Def endant argues t hat WAl t on cannot stand after Apprendi

we are bound by the Supremacy Clause in such matters. Thus, we
must conclude that Walton is still the controlling authority and
that the Arizona death-penalty scheme has not been held
unconstitutional under either Apprendi or Jones. Putting aside

Def endant’ s constitutional challenge to Arizona s death penalty

scheme, we turn to the other sentencing issues he raises.

2. Actual killer/Enmund-Ti son finding

145 Def endant clainms that the trial judge erred in finding
t hat Def endant killed Magoch because the “sol e proof” supporting
such a finding was the testi nony of Geenham a person who | acked
credibility. For the sanme reasons, Defendant also clains that
insufficient evidence existed to support the trial judge's
Enmund/ Ti son finding. See Ennmund v. Florida, 458 U S. 782, 102
S.Ct. 3368 (1982); Tison v. Arizona, 481 U.S. 137, 107 S.Ct. 1676
(1987).

146 Only six of the twelve jurors found Defendant guilty of
prenmedi t at ed nurder. However, the jury unani nously found Def endant
guilty of felony nurder. Because Defendant was convi cted of only
fel ony nmurder, we nust ascertain whether he is death eligible.
| n Ennund, the United States Suprene Court held that afelony nmurder
def endant could receive the death penalty only if he actually
killed, attenpted to kill, or intended to kill. 458 U S. at 797,

102 S.Ct. at 3376. The Court's subsequent decision in Tison
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expanded this rul e, allow ng capital puni shment when t he def endant
was a major participant in the underlying felony and acted with
reckless indifferenceto humanlife. 481 U S. at 157-58, 107 S. Ct.
at 1688.
147 I n his special verdict, thetrial judge here found that:

t he Def endant i s the one who killed M. Magoch.

The evi dence al so clearly established beyond

a reasonabl e doubt that the Defendant was a

maj or participant in the armed robbery of M.

Magoch that resulted in himbeing killed and

that the Defendant’s conduct exhibited a

reckl ess disregard for human |ife.
Speci al Verdict, at 2.

148 W t hout Greenham s testinony at t he sentenci ng heari ng,

we concl ude that the evidence admtted at trial failed to prove,
beyond a reasonabl e doubt, that Defendant was a maj or parti ci pant
in the armed robbery or that he actually nurdered Magoch. The
presence of $270, 000 i n Def endant’ s garage, scraps of paper witten
by Defendant regardi ng other arnored car routes and “splits” of
noney, and intercepted phone calls between Defendant, Ferguson,
and Greenhamonly proved t hat Defendant hel ped pl an the robbery.
None of it, however, |inked Defendant to the act of killing Magoch.
I n addi tion, although there was evidence that Defendant’s truck
may have been used in the robbery, no trial evidence ever pl aced
Def endant at the scene. Ariflewth an attached honemade sil encer
was recovered fromDefendant’s garage; yet that weapon was never
concl usively connected to the nurder. Althoughthetrial evidence
est abl i shed Def endant’ s participationin planningtherobbery and
his further participationinconcealingthe proceeds fromthe crine,

it provided al nost nothing about why Magoch was killed or who
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carried out the nurder. There also was no evidence at trial to
establish even reckless indifference. For all we know fromthe
trial evidence, Defendant did not participate in, plan, or even
expect the killing. This |lack of evidence no doubt expl ai ns why
the jury found Defendant guilty of felony, but not preneditated,
mur der .

149 When i nposi ng sentence in a capital case, thetrial judge
does not rely exclusively on the evidence admtted at trial but
al so takes into consideration the evidence presented at the
sentencing hearing. AR S §13-703.E. G ven G eenham s testinony
t hat he, Ferguson, and Defendant “planned on robbing an arnored
car,” that Defendant had “taken the rol e as | eader,” and Def endant
“shot M. Magoch,” the trial judge' s finding is supported. R T.,
Oct ober 19, 1997, at 38-40.

3. Aggravating factors
a. Hei nousness and depravity

150 Def endant chal l enges the trial judge' s finding of the
aggravating circunst ance t hat Def endant nmur der ed Magoch i n a hei nous
or depraved manner. A R S. 8 13-703.F. 6. At the sentencing hearing
G eenham st at ed t hat when he, Defendant, and Ferguson net the day
after the robbery to count the stolen noney, the three were in a
“pretty happy nood” because they “had all the noney.” R T.

Oct ober 9, 1997, at 59. In addition, although G eenham said he
was “di straught because M. Magoch was dead,” he testified that
Def endant stated in an “of fhand” manner, “you guys are forgetting

sonething . . . you' re forgetting to congratul ate me on ny shot.”
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It is exclusively fromthis testinmony that the trial judge based
hi s finding that Def endant “di d not appreci ate the seri ousness of
his conduct,” “took great liking or enjoynment in his actions,”

di spl ayed “an abhorrent | ack of regard for humanlife,” and “seened
to savor or enjoy the nurder.” Special Verdict, at 4. In short,
t he judge bel i eved Defendant “relished” the nurder. Although the
judge noted that he was “m ndful in determning the facts as to
this statutory aggravating circunstance” that G eenhams
“credibility as a witness is an issue” and that G eenham s
“statenent i s uncorroborated,” he nonethel ess “resol ve[d] that M.
Greenhamis credible.” 1d. at 3. Relishing a victims death is
one of the enunerated Gretzler factors that will support a finding
of hei nousness or depravity. 135 Ariz. at 52, 659 P.2d at 11.
151 Def endant argues that uncorroborated testinony froman
acconplice that he cel ebrated is insufficient evidence to support
afinding of relishing. See State v. Smth, 138 Ariz. 79, 86, 673
P.2d 17, 24 (1983). Even assum ng G eenham s testinmony was
credi bl e, Defendant says the statenents attributed to himnerely
denmonstrate that he is a callous individual, indifferent to human
life, who was inpressed with his marksmanshi p. Defendant was a
prom sing conpetitive shooter, had extensive firearns training,
and even assisted as a firearns instructor for correctional
of ficers. Therefore, Defendant argues, his comment was nmerely an
expressi on of pride over his nmarksmanshi p.

152 The anal ysi s of hei nousness and depravity “focus[es] on
t he defendant’ s nental state and attitude as refl ected by his words

and actions.” State v. Brewer, 170 Ariz. 486, 502, 826 P.2d 783,
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799 (1992). In addition, post-nurder behavior is relevant when
it provides evidence of the killer’s state of nmind at the tine of
the offense. State v. Greene, 192 Ariz. 431, 440 T 39, 967 P.2d
106, 115 9 39 (1998). Although a perpetrator’s cold and deli berate
actions may establishtherequisiteintent for thecrinme of first-
degree murder, they do not denonstrate hei nousness or depravity
and are of no consequence i n maki ng t he sent enci ng deci sion. State
v. Smith, 146 Ariz. 491, 504, 707 P.2d 289, 302 (1985). Statenments
suggesting indifference constitute relishing only whenthey indicate
that the killer savored or enjoyed the nurder. Greene, 192 Ari z.
at 440-41 T 39, 967 P.2d at 115-16 § 39.

153 Al t hough Def endant’s statenents refl ect a cal cul at ed pl an
to kill, satisfaction over the apparent success of his plan, and
an extrenme call ousness or | ack of renorse after the nurder, the
evi dence does not support a findingthat Defendant actually relished
the act of nurdering Magoch. Thus, the statenments do not
denonstrate that Defendant’s state of mi nd during the tine of the
of f ense was hei nous or depraved.

154 The st at e argues t hat because t he arnored car coul d have
been robbed wi t hout killing Magoch, the nmurder was sensel ess and
we can i ndependent |y upholdthetrial judge s finding of depravity
and hei nousness based on t he sensel essness of the crinme. The nurder
of a victimwhen it was unnecessary to carry out the robbery may
be senseless. State v. Medina, 193 Ariz. 504, 514 Y 39, 975 P. 2d
94, 104 ¢ 39 (1999). The state asserts that Defendant coul d have
sei zed the arnored van wi t hout killing Magoch, whomt he state cl ai ns

was standi ng outside the van. However, there was no testinony
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offered at trial that supported this argunent except that Magoch,
who was a snoker, had a tendency to open the van’s driver-side door
for ventilation while he snoked because the wi ndows i nthe van did
not roll down. Indeed, notrial testinony substantiatedthe state’s
theory that this was the situation at the tinme the arnored van was
taken. In contrast, G eenhamtestified at the sentencing hearing
t hat, on the day of the robbery, Magoch had “opened hi s door about
Six to eight inches” to snoke a cigarette. R T., October 9, 1997,
at 45. According to Geenham WMagoch was turned sideways in his
seat with the van door slightly open, only his head was outside
of the van, and his feet were resting on “the little van | edge.”
ld. at 78. In such circunstances, it is possible the perpetrators
bel i eved that, absent a potentially protracted and boi sterous
struggl e, successfully subdui ng Magoch or gai ning access to the
vehi cl e was i nprobable without killing himfirst. While none of
these grisly speculations justify or mtigate the crinme, they do
illustrate that the entire inquiry is pointless. Any nurder is
senseless inits brutality and finality. Yet not all nurders are
senseless as this termis used to distinguish those first-degree
murders that deserve a death sentence and those that do not. We
classify the sensel essness of Magoch’s death in this case as one
of the latter.

155 Final |y, sensel essness al one cannot suppor t a
hei nous/ depraved finding. State v. Lee, 189 Ariz. 590, 605-06,

944 P. 2d 1204, 1219-20 (1997). Indeed, in previous robbery cases
in which we have uphel d a death sentence based on sensel essness,

sensel essness has been present as a makewei ght i n conbi nationw th
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ot her aspects of hei nousness and depravity. See, e.g., Medina,
193 Ariz. at 514 § 41, 975 P.2d at 104 § 41 (relishing, gratuitous
vi ol ence, and hel pl essness); State v. Hyde, 186 Ariz. 252, 282,
921 P. 2d 655, 685 (1996) (hel pl essness and gratuitous viol ence);
State v. Jackson, 186 Ariz. 20, 30, 918 P.2d 1038, 1048 (1996)
(hel pl essness and relishing); State v. Runni ngeagle, 176 Ariz. 59,
65, 859 P.2d 169, 175 (1993) (hel pl essness and relishing); State
v. Spencer, 176 Ariz. 36, 43, 859 P.2d 146, 153 (1993) (needl ess
mutilation of victim ; State v. Coner, 165 Ariz. 413, 429, 799
P.2d 333, 349 (1990) (relishing, gratuitous violence, and
hel pl essness); State v. Correll, 148 Ariz. 468, 481, 715 P. 2d 721,
734 (1986) (gratuitous violence and hel pl essness).

156 We concl ude t hat the evidence inthis case does not support
a finding of depravity or hei nousness beyond a reasonabl e doubt.
Therefore, the trial judge's finding of the heinous and depraved

factor is disapproved.

b. Pecuni ary gain
157 To prove pecuni ary gai n as an aggravating factor the state

must denmonstrate that the notivation for the nurder was the

expectation of financial gain. State v. Trostle, 191 Ariz. 4, 17-

18, 951 P.2d 869, 882-83 (1997). Here, killing Magoch was for no
ot her conprehensible reasonthanto facilitate the robbery. Wen
maki ng his finding inthe special verdict, thetrial judge stated:
The evi dence cl early shows beyond a reasonabl e
doubt that M. Magoch was killed in order to

obtain the approximately one-half mllion
dollarsincashinthe arnored car. Takingthe
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cash fromthe arnored car was the notive and

reason for M. Magoch’ s nurder and not just the

result.
Speci al Verdict, at 3. Under the facts of this case, including
Greenhanis testinony, the trial judge's finding is “clearly
warranted.” Cf. State v. Poland, 144 Ariz. 388, 406, 698 P. 2d 183,
201 (1985). Therefore, the trial judge s application of the
pecuni ary gain aggravating factor is supported.
158 Def endant clainms, in both his brief and again at oral
argunent, that A R S. 8§ 13-703. F. 4 and 5 nake t he buyi ng and sel |i ng
of murder an aggravating factor and that one shoul d not be put to
death for the “comon sin of greed.” Arguably, there once was
“consi derabl e di sagreenent” as to the meani ng of subsection F.5.
Greene, 192 Ariz. at 445969 n.1, 967 P.2d at 120 1 69 n. 1 (Zl aket,
C.J., dissenting). However, this court has long interpreted F.5
to include any nurder in which pecuni ary gain was a noti ve, cause,
or inpetus and not nerely the result of the killing. State v.
Kayer, 194 Ariz. 423, 433 { 32, 984 P.2d 31, 41 f 32 (1999). In
addi ti on, we do not consi der the planned robbery and nurder of an
arnored car driver to be sinply a result of the “common sin of

greed.” Defendant’s argunent is without nerit.

4. Mtigating factors

a. Lack of prior crimnal history
159 I n his special verdict, thetrial judge did not findthe

presence of any statutory mtigating circunstances and determ ned
that only one unenunerated mtigating circunstance existed:

Def endant’ s m nimal crim nal record. Apparently, neither Defendant
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nor his attorney presented nmuch mtigating evidence to the court
because, as Defendant’s attorney expl ai ned during the sentencing
hearing, it was believed that:

The sole issueinthis caseis going to be for

t he Court to determ ne whet her or not the State

has proven [ Def endant’s] partici pation and the

extent of that participation beyond a

reasonabl e doubt; i.e., did he or did he not

personally kill John Magoch in this case.
R. T., October 20, 1997, at 7. Addressingthisissuein his special
verdict, the trial judge noted:

This Court rejects that the Defendant has

proved by a preponderance of the evi dence t hat

M. G eenham and not the Defendant, was the

shooter or that the Defendant was not at the

scene of the robbery/ nurder regardl ess of who

el se may have been present and shot M. Magoch.
Speci al Verdict, at 5.
160 On appeal , Def endant argues that the judge failed to give
sufficient weight to Defendant’s mninmal crimnal record, especially
in light of Defendant’s previous work as a bounty hunter, police
and correctional officer, and confidential informant. Although
Def endant does not have any prior felony convictions, he does have
two prior m sdemeanor convictions for carrying a conceal ed weapon
and i npersonati ng a public servant arising out of a bounty-hunting
incident in 1993. In addition, Defendant’s enpl oynent as a police
of ficer was | ess t han exenpl ary. The chi ef of the police departnent
at whi ch Def endant was enpl oyed for approxinmtely a year stated
t hat Defendant was fired for insubordination when he refused to
respond to a hom cide scene in favor of engaging in a high-speed

chase. As for Defendant’s experiences as a correctional officer,

bounty hunter, and confidential informant, it is difficult to
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i magi ne howt hese jobs serve as nmitigatingcircunstances. |nstead,
because Def endant abused hi s | aw enf or cenent experi ence and cont acts
before and after the crines — to plan and execute the nmurder, as
well as to attenpt to avoid capture — these facts, even if

mtigating, are entitled to m ni mal wei ght.

b. Ot her possible mtigation evidence
161 Because Def endant cl ai ns t o have not participatedinthe
crime at all, the statutory mtigating circunstance of m nor

participationisinapplicable. AR S. 8 13-703.G 3. Neverthel ess,
t he evi dence woul d not support such a finding. Although Defendant
continues to insist on his conplete i nnocence, when a defendant
is found guilty beyond a reasonabl e doubt, unsupported and unf ounded
claims of actual innocence do not constitute mtigation for
sent enci ng purposes. State v. Amaya-Ruiz, 166 Ariz. 152, 179, 800
P.2d 1260, 1287 (1990). Even if residual doubt is a mitigating
circunstance, on this record we are left with no residual doubt
about Defendant’s guilt. 1In addition, no other evidence exists

in the record to nerit | eniency.

5. | ndependent rewei ghing
162 We have determ ned that the trial judgeincorrectly found
t he aggravating factor of hei nousness and depravity. See supra
1 56. Vhen the trial judge errs in aggravation or mtigation
findings, remand is generally not appropriate unless the judge
wrongl y excl uded evi dence or the record does not adequatel y refl ect

all of therelevant facts. A R S. § 13-703.01.C. Neither situation
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is present here. In his special verdict, the trial judge added

the foll ow ng:
The Court specifically notes that had the State
proved beyond a reasonabl e doubt only [the]
statutory aggravating circunstance |[of
pecuni ary gain] that there remains still no
mtigating ci rcunst ances sufficiently
substantial to call for Ieniency. This was a
col d- bl ooded, very cal cul at ed and prenedi t at ed
murder to facilitate the robbery of thousands
and thousands of dollars. The evidence is
overwhelmng that the Defendant was a
principal, chief participant in the whole
schene.

Special Verdict, at 5-6.

163 We have previously upheld the death penalty in a case
in which pecuniary gain was the only aggravating circunstance.
See State v. Hensley, 142 Ariz. 598, 603-04, 691 P. 2d 689, 694-95
(1984) (defendant was sentenced to deat h after shooting t hree peopl e
in the course of robbing a bar; only mtigating circunmstance was
t hat defendant had obtained a G E. D.). After our independent
revi ew, we concl ude t hat even crediting Def endant’ s m ni mal cri m nal
record, the mtigating evidence is not sufficient to call for
Il eniency in light of the facts of this case. This nurder was not

the result of sudden i npul se or |1 oss of control nor a robbery gone

bad but a planned, ruthless robbery and killing.
C. Al | eged constitutional defects raised to avoid preclusion
164 Def endant brings numerous constitutional challenges to

Ari zona' s death penalty schene to avoi d potenti al procedural default
and preserve review. W have previously addressed the chal | enges

as foll ows:
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Requi rement that mitigating circunstances be
proven by a preponderance of the evidence
i nproperly precludes certainmtigatingfacts,
rejected inState v. White, 194 Ariz. 344, 355
1 49, 982 P.2d 819, 830 ¥ 49 (1999).

Arizona' s deat h penal ty statute i's
unconstitutional on its face and as appli ed,
rejected inid.; State v. Schackart, 190 Ari z.
238, 260, 947 P.2d 315, 337 (1997); but see
supra 1Y 40 - 44.

Arizona’'s deat h penal ty statute IS
unconstitutional because it requires death
when, in the absence of any mtigating
ci rcumst ances, only one aggravati ng
circunstance is found, rejected inState v. Van
Adans, 194 Ariz. 408, 422 | 55, 984 P.2d 16,
30 § 55 (1999).

Arizona's deat h penal ty statute i's
unconstitutional because def endants do not have
an opportunity to death qualify the sentenci ng
judge, rejected in Wiite, 194 Ariz. at 355
49, 982 P.2d at 830 § 49.

Arizona's death penalty statute fails to
provi de proper guidance to the sentencing
judge, rejected i nVan Adans, 194 Ariz. at 422
7 55, 984 P.2d at 30 { 55.

Arizona’'s deat h penal ty statute IS
unconstitutional as it requires a defendant to
prove that his life shoul d be spared, rejected
inid. at 423 { 55, 984 P.2d at 31 f 55.

Arizona’'s deat h penal ty statute i's
unconstitutional as it fails to sufficiently
channel the sentencing judge s discretion
rejected in id.

Arizona's deat h penal ty statute i's
unconstitutional because it fails to require
the state to prove that a sentence of deathis
appropriate, rejected in id.

The | ack of proportionality review is a due
process violation, rejected in id.

Arizona’'s deat h penal ty statute IS
unconstitutional because it does not require
t he sentencing judge to find that aggravating
ci rcunst ances outwei gh mtigating circunstances
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beyond a reasonabl e doubt, rejected inWite,
194 Ariz. at 355 T 49, 982 P.2d at 830 f 49.

Arizona' s deat h penal ty statute i's
unconstitutional because it fails to provide
a defendant the nmeans to voir dire the

sentenci ng judge, rejectedinid. at 356 | 49,
982 P.2d at 831 Y 49.

CONCLUSI ON
165 For the foregoing reasons, we affirm Defendant’s

convi cti ons and sent ences.

STANLEY G. FELDMAN, Justice

CONCURRI NG

THOVAS A. ZLAKET, Chief Justice

CHARLES E. JONES, Vice Chief Justice

RUTH V. McGREGOR, Justice
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MARTONE, Justice, concurring in the judgnment.
166 VWilel jointhe court in affirm ng the convictions and
sentences, | wite separately to explain why | do not join part
B(1) and paragraph 48 of part B(2) of the court’s opinion.

l.

167 In part B(1l), the court says “we nust acknow edge t hat

both cases [Jones and Apprendi] raise sone question about the
continued viability of Walton.” Ante, Y 40. The court goes on
to say it nust explain Arizona s death penalty scheme because of

t he “uncl ear | anguage of the Court’ s Apprendi and Jones opi nions.”

Id. But Apprendi was quite express in distinguishingWalton. The
opi nion states that “this Court has previously considered and
rejected the argunent that the principles guidingour decisiontoday
render invalid state capital sentencing schemes requiring judges,
after ajury verdict hol ding a defendant guilty of acapital crinme,
to find specific aggravating factors before inposing a sentence

of death.” Apprendi v. New Jersey, 530 U. S. 466, 496, 120 S. Ct.

2348, 2366 (2000). The Court noted that the judge does not
determ ne the exi stence of a factor which makes a crine a capital
offense. Rather, the statute itself defines first degree nurder
as a capital offense. The jury finds the defendant guilty of all
of the elements of first degree nurder. “[l]t may be left to the

j udge to deci de whet her t hat maxi mumpenal ty, rather than a |l esser

one, ought to be inposed.” 1d., 120 S. Ct. at 2366 (citation
omtted).
168 The majority seizes upon | anguage i n t he Apprendi di ssent

to question Walton. But the dissent in Apprendi was not a
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chall enge to Walton. Instead, it was a challenge to the majority
hol ding in Apprendi. The Apprendi dissent acknow edged that the
Apprendi majority likely held “that the Constitutionrequiresthat
a fact be submitted to ajury and proved beyond a reasonabl e doubt
only if that fact, as a formal matter, extends the range of

puni shnment beyond t he prescribed statutory maxi num” 530 U.S. at

540, 120 S. Ct. at 2389 (O Connor, J., dissenting) (enphasis in
original). Justice O Connor noted that because AR S. § 13-1105(C)
“Itself authorizes both life inprisonment and the death penalty,”
id., 120 S. Ct. at 2389, the statute authorizes the maxi numpenalty
of death in a formal sense.

169 In this case, Ring’ s puni shnent was not above the statutory
range all owed by the jury’ s guilty verdict. Deathis plainlywithin
the statutory range of a guilty verdict for first degree nurder.
AR S. §13-1105(C). Such averdict is essential toafindingthat
a defendant is death eligible. Only first degree nmurder is a
capital offense. One cannot be sentenced to death w thout such
averdict. Thejury nust find all the el enents of the charge under
Apprendi  and the Sixth Anmendment. The factual findings in
aggravationand mtigation nade by the trial court are not el enents
of the charge triable by jury under the S xth Anendnent, but rat her,
capital sentencing limtations driven by the Eighth Amendnent.
Walton v. Arizona, 497 U. S. 639, 648, 110 S. Ct. 3047, 3054-55

(1990) .1

! The Court explained in Walton:

Walton also suggests that in Florida
aggravating factors are only sentencing
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I,
170 | n Cabana v. Bullock, 474 U. S. 376, 106 S. Ct. 689 (1986),

“considerations” while in Arizona they are
“el ements of the offense.” But as we observed
in Poland v. Arizona, an Arizona capital
puni shnent case: “Aggravati ng ci rcunstances are
not separate penalties or offenses, but are
‘standards to gui de t he maki ng of [the] choice’
bet ween the alternative verdicts of death and
life inprisonnment. Thus, wunder Arizona’s
capi tal sentencing schenme, the judge’s finding
of any particul ar aggravati ng ci rcunst ance does
not of itself ‘convict’ a defendant (i.e.,
require the death penalty), andthe failureto
find any particul ar aggravating circunstance
does not ‘acquit’ a defendant (i.e., preclude

t he deat h penalty).” Qur hol di ng i nCabana
v. Bull ock, provides further support for our
concl usi on. Cabana held that an appellate

court could constitutionally mke the Enmund
v. Florida finding- that the defendant kill ed,
attemptedto kill, or intendedtokill - inthe
first instance. W noted that “ Ennund, ‘ does
not affect the state’'s definition of any
substanti ve of fense, even a capital offense,’”
and t hat “whil e the Ei ght h Amendnent prohibits
t he executi on of such defendants, it does not
supply a new el enent of the crime of capital
mur der t hat nust be found by the jury.” Enmund

only places “a substantive limtation on
sentencing, and | i ke other suchlimts it need
not be enforced by the jury.” If the

Constitution does not require that the Ennund
findi ng be proved as an el ement of the of f ense
of capital murder, and does not require ajury
to make that finding, we cannot concl ude t hat
a Stateis requiredto denom nate aggravating
circunstances “elenments” of the offense or
permt only a jury to determ ne the existence
of such circunstances.

We t hus concl ude that the Arizona capital
sent enci ng scheme does not violate the Sixth
Amendnent .

497 U.S. at 648-49, 110 S. Ct. at 3054-55 (citations omtted).
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the Court made it clear that Enmund/ Tison findi ngs may be nmade

by the trial court and even an appel |l ate court, rather than ajury.
And yet, wit hout explanation, the majority saysthat it i s relevant
that “[w]ithout Greenham s testinony at the sentencing heari ng,
we concl ude that the evidence admtted at trial failed to prove,
beyond a reasonabl e doubt, that Defendant was a maj or parti ci pant
inthe arnmed robbery or that he actually nurdered Magoch.” Ante,
1 48. | do not understand the rel evance of any of the observations
made i n paragraph 48 of the majority’s opinion. |t would have been

enough to say that the trial court’s Ennund/Tison finding was

supported by the evidence. The presence of paragraph 48 in the
maj ority opinion, together withits di scussi on of Apprendi, suggests
that the mpjority not only believes that Apprendi nay af fect VWl t on,
but that Apprendi may affect Cabana. Yet Apprendi nakes no nenti on
of Cabana, and Ring does not raise the issue here. | would not

reach out to comment on issues not presented.

FREDERI CK J. MARTONE, Justice
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