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The Defendant appeals his conviction for murder in the first degree and the sentence of death
imposed by thejury.* Thisopinionisdelivered intwo parts, with aseparate opinion addressing Part
.

In Part | of this opinion we address the following issues:
(1) Admission of evidence regarding his escape attempts;
(2) Shackling of his feet and hands;
(3) Prohibition of mitigation evidence & sentencing;
(4) Admission of his statement to police;
(5) Propriety of the prosecutor’s closing argument;
(6) Unconstitutionality of the death penalty; and
(7) Proportionality of sentence of death.
After careful review, we affirm the conviction for murder in the first degree.

In Part 11 of this opinion, Judge Williams sets forth his minority position on the following issues:
(1) Application of the(i)(2) aggravating factorintheimposition of the dest h pend ty;
and
(2) Cumulative effect of errors
Theposition of the majority on theissuesaddressed in Part Il isset forth in the separate opinion filed
by Judge Witt, in which Judge Hayes has joined. The majority concludes that the verdict is
enigmatic and uncertain, requiring reversal of the sentence of death and re-sentenci ng.

Tenn. R. App. P. 3 Appeal asof Right; Judgment of the Criminal Court Affirmed in Part,
Reversed in Part and Remanded for Re-sentencing
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JoHN EVERETT WiLLIAMS, J., delivered the opinion of the court, asto Part I, joined by DAviD G.

! Defendant was al so convicted of aggravated robbery and theft of property over $1000 but less than $10,000
in value. No issues are raised with respect to those convictions or sentences.
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OPINION

The Defendant, Michael Rimmer, was convicted of premeditated first degree murder by a
Shelby County jury on November 7, 1998. In addition to premeditated first degree murder, thejury
also found the Defendant guilty of theft of property and aggravated robbey. Extensive
circumstantial evidence was presented in this case to prove that the Defendant was the individual
who committed these crimes. The victim’s body has never been found.

FACTS

In 1989, the Defendant, Michael Rimmer, was convicted and incarcerated for burglaryinthe
first degree, aggravated assault, and rape of his former girlfriend, who was also the victim in the
instant case. Whileincarcerated at theNorthwest Correctional Facility, the Defendant discussed the
victim with fellow inmates, William Conaley and Roger L esaure, and threatened to kill the victim.
Conaley was a friend of the victim’s niece and told her of the Defendant’s threats of killing the
victim. Lescure worked with the Defendant in the maintenance department and lived in the same
unit at the prison. Lescure testified that the Defendant not only threatened to kill thevictim, but
discussed methods for disposing of abody so that it would not be found.

After the Defendant’'s release from prison in January 1997, the Defendant secured
employment working for an auto body shop. Cheryl Featherston met the Defendant when he came
to help her husband do some auto framework at her home. That same month, Featherston reported
her maroon 1988 Honda Accord stolen from her driveway. A bent ignition key that her 3-year-dd
son played with was not seen after the theft.

On February 7, 1997, the victimwent to work at her job asanight clerk at the Memphisinn
Motel. Guestsof themotel established her presenceinthelocked front office between 1:00 a.m. and
1:45a.m. on February 8, 1997. However, inthose early morning hours, the victim disappeared from
the office. She was never heard from again, and her body has never been found.
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The victim checked in guest James Defevere between 1:00 and 1:15 am. Guest Natalie
Doonan testified that she wasin the vending area adjacent to the front office between 1:30 and 1:45
am. and saw the victim on duty when aman entered the lobby area. Dr. Ronald King went to the
vending area between 1:40 and 1:45 am. and witnessed the victim let a man through the locked
security door in the office area. The man was driving a maroon automobile. Doonan called the
office twenty to thirty minutes after leaving the vending area, but received no answer. When
Defevere went to check out between 2:25 and 2:35 a.m., the victim was not in the office. Further,
Dixie Roberts Presley and a companion stopped to get a map between 1:30 and 2:00 am. Presley
saw amaroon car directly in front of the office with itstrunk open, which sheconsidered odd since
it was raining.

After CSX Railroad management was unable to contact the front desk to wake its crews
housed at the Memphis Inn, yardmaster Raymond Summers drove to the motel where he found the
victim’'s office empty and signs of a violent physical struggle. He immediately sought help.
Deputies from the Shelby County Sheriff’ s Department secured the scene and called the Mamphis
Police.?

Thecrime sceneinvestigation reved ed signs of aviolent struggleinthe employes bathroom,
including large amounts of blood, a cracked sink, bloody towels, and atorn off commode seat. A
trail of blood led from the bathroom, through the office, and to the curb outside the night entrance.
Approximately $600 and several sets of sheets were missing from the office. Thevictim’sbillfold
and identification were in the office, her car remained in the parking lot, and aring she constantly
wore was on the floor of the bathroom.

Sometime between 8:30 and 9:00 a.m. that morning, the Defendant arrived at his brother’s
home driving amaroon Honda. Joyce Frazier, hisbrother’s girlfriend, described the Defendant as
uncharacteridically dirty. Hiscar and shoeswere muddy, and he claimed to havedriveninto aditch.
The Defendant asked his brother to keep ashovel hewas carrying and to help him clean blood from
the backseat of the car. After cleaning his shoesin the shower the Defendant asked if he could stay
and rest, but his request was denied. The Defendant’s brother disposed of the shovd after the
Defendant left.

Although hisemployer considered him to be a good, reliable worker, the Defendant failed
to report for work on Monday, February 10, 1997. Nearly one month later, on March 5, 1997, a
sheriff’ s deputy in Johnson County, Indiana, stopped the Defendant for speeding. A check of the
licenseplateand driver’ sidentification reveal ed that the car was Featherston’ sstolen maroon Honda
and that the Defendant was wanted in Tennessee for quegtioning i n conjunction with the victim’s
disappearance and suspected murder.

2 Memphis Inn is located inside Memphis city limits which gave the city police jurigdiction over the
investigation.
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Aninventory of the car yielded receiptsthat evidenced the Defendant’ s cross-country flight
after the victim’'s murder. Until his arrest, he traveled through Mississippi, Florida, Missourn,
Wyoming, Montana, California, Arizona, Texas, and Indiana. Also foundwere large blood stains
in the car’ sback seat. DNA testing proved the blood was consistent with femal e offspring of the
victim’smother. Additional testing revealed that blood from the crime scene and the car contained
DNA that was consistent with the victim'’s.

Whilejailed in Indiana, the Defendant agreedto be questioned by officersfromthe Memphis
Police Department. Inthe course of the questioning, the Defendant claimedto have been at atopless
club in Memphis on the night of the victim’ s disappearance, that he left the club at about 3:00 a.m.
and headed for Mississippi but wastoo tired to finish the drive, that the car he was driving got stuck
in mud on the median and required rocking to get out, that he slept at a rest stop until about 8:00
am., after which hewent to ArkabutlaL ake, and thento hisbrother’ shouse. The Defendant claimed
that he didn’t know anything about the victim'’s disappearance, but speculated that shewent to visit
her mother in Mississippi. In response to the officers claim that the victim might be dead, the
Defendant responded that she could not be dead because the police did not have abody.

The Defendant’ s Indianacell mate, James Allard, Jr., testified that the Defendant told him
about killing his wife in a room behind the service desk at the motel where she worked. The
Defendant described the scene as very bloody, desaribed the location where he dumped the body,
and expressed surprise that officials had not yet located it.

The Defendant participated in at least three escape attempts after his arrest. The first
involved using toe-nail dippersto cut an opening intherecreation yard f ence at the Johnson County,
Indiana jail. The Defendant discussed this attempt with Allard and enumerated plans which
included the possibility of taking a guard hostage or killing a guard to get out. Two “shanks,” or
homemade knives, werefound in the defendant’ sIndianacell. In hissecond attempt, the Defendant
seized control of a prisoner transport van. After a chase of approximately twenty miles, Bowling
Green, Ohio policewereableto stop the van and apprehend the Defendant whohad ashotgun, shells
and beer in thevan. Thethird attempt occurred at the Shelby County jal where the Defendant and
another inmate sawed through the bars of their cell, broke out awindow, and used ahomemade rope
to climb down.

Asaresult of the Defendant’ s escape attempts and the discovery of potential weaponson his
person prior to trial, the trial court ordered that the Defendant’s legs be shackled while in the
courtroom. After hisconviction and the discovery of abook with a handcuff key impression and a
drawing of handcuff mechanics, the court also ordered that handcuffs be placed onthe Defendant’ s
wrists at sentencing.

At sentencing, the State offered two witnesses: the victim’ smotherwho gave limitedvictim
impact evidence and the criminal court clerk who gave proof of the defendant’s prior convictions
involving violence against the person. Over his counsel’ s objection, and in spite of thetrial court’s
warning, the Defendant opted to present no mitigating evidence. Upon receivingthe jury’sverdict,
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the trial court concluded that the jury found that the Defendant had prior convictions involving
violence to the person and that the aggravating circumstances outweighed any mitigating factors.
A sentence of death wasimposed.®

ANALYSIS
Part |

1. EVIDENCE OF ESCAPE ATTEMPTS

The Defendant argues that the trial court erred by allowing the Stateto present evidence of
his escape attempts to the jury. The Defendant contends that this evidence was overly prejudicial
and should not have been introduced at the guilt phase of histrial. The Defendant argues that our
analysisof thiserror must be conducted in light of the heightened reliability requirementsin capital
casedecisionspursuant to the Eighth Amendment. The State arguesthat thetrial court did not ebuse
its discretion and that there is no precedent for this court to substitute its judgment for the trial
court’son thisissue.

The State maintains that case law and a plain reading of Tennessee Rules of Evidence 401
and 403 establish the relevance of the escape evidence and the trial court’ s authority to admit such
evidenceat itsdiscretion. Seegeneraly Tenn. R. Evid. 401; Craig v. State 455 S.W.2d 190 (Tenn.
Crim. App. 1970) (*[f]act that asubstantial period of time has elapsed between thebeginning of the
custody and the . . . attempted escape does not render evidence . . . too remote, and escgpe from
custody may be shown even though the prosecution has introduced evidence to show the flight of
accused prior tothe time he was taken into custody”). The State also challenges the assertion that
evidence of the Defendant’ s escape attempts should have been excluded under Tenn. R. Evid. 403
as unduly prejudicia since nothing about the presented evidence would establish unfair prejudice.

In rebuttal, the Defendant claims not to challenge the relevancy of the proffered evidence,
only its probative val ue, which was modest in comparison to the evidenceof hisflight immedately
after the crime. More importantly, the Defendant argues that due to the nature and extent of the
escape evidence, its probative value was far outweighed by its prejudicial effect and that the trial
court erred by admitting it.

The State’ sintroduction of evidence asrelated to the Defendant’ s multiple escape attempts
wasintended to demonstrate consciousness of quilt associated with evidence of flight. Theevidence
introduced included testimony and physical evidence. TheDefendant’s Indiana cell mate testified
regarding plans and actions taken by the Defendant at the Johnson County jail. An officer testified
that he found two shanks hidden in theDefendant’ s Indianacell. The Bowling Green, Ohio officer

3 Thetrial court’s interpretation of the jury’sverdict will be discussed in Part Il of this opinion.
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who apprehended the Defendant in the prisoner transport van testified about a shotgun and
ammunition found in the van. Two jailerstestified about the Defendant’ s attempt to climb out the
window at the Shelby County jail usingahomemade rope; therope, the sawed-through cell bars, and
the homemade pick that was used to bresk the window at the Shelby County jail were introduced
into evidence. The Defendant claims that the prejudidal effect of this evidence significantly
outweighed its probative value, especially when compared to the evidence of his cross-country
journey immediately following the crime.

Thetrial court addressed the Defendant’ s objectionsto the evidence asthey aroseduring the
courseof trial. It concluded that the stated purpose of introducing the evidence was proper and that
its probative value was not outweighed by its prejudicial effect. Thetrial court, asthetrier of fact,
is able to assess the credibility of the witnesses, determine the weight and value to be given to the
evidence, and resolveany conflictsintheevidence. Statev. Odom, 928 S\W.2d 18, 23 (Tenn. 1996).
Thetrial court did not abuse its discretion and this issue is without merit.

2. SHACKLED FEET & HANDS

The Defendant contends that the trial court erred by ordering that he wear leg restraints
during the course of trial and both handcuffs and leg restraints during the sentencing proceedings.
The State argues that the trial court properly restrained the Defendant and that under the
circumstances it did not inherently violate the Defendant’ s constitutional rights.

A. Leg Restrants

The Defendant argues that he had a right to appear before the jury free from restraints.
LaFaveet al., Criminal Procedure §24.2(e) (1999). The Defendant further claimsthat thetrial court
erred by failingto conduct a hearing to show extremeneed, by failing to provide a sufficient reason
to justify the restraints, and by failing to instruca the jury tha shackling should not affect its
determination of guilt or innocence or its assessment of punishment. See Willocks v. State, 546
S.W.2d 819 (Tenn. Crim. App. 1976); Raybin, Tennessee Criminal Practice and Procedure § 24.55.
TheDefendant al so contendsthat thetrial court’ sactionswere so grossly prejudicial asto be harmful
beyond a reasonable doubt. By contrast, the State argues that the trial court madeits decision to
shacklethe Defendantin accordance withtheprocedura saf eguards establ ished by Willocksand that
the record demonstrates that the use of restraints was reasonably necessary.

TheWillocks court held that in-court shackling isinherently prejudicial but also concluded:
(1) adefendant may be shackled in the trial court’s discretion to prevent his escape; (2) a hearing
should be conducted to determinewhether physical restraintisnecessaryto prevent the escape of that
particular defendant or whether | ess drastic security measures will suffice; and (3) when physical
restraint is used, the jury must be given an instruction that shackling should in no way affect their
determination of guilt or innocence or their assessment of punishment. 546 SW.2d at 821-22.
Under these guidelines, this court must determinewhether thetrial court clearly abused itsdiscretion
in permitting the Defendant to be shackled before the jury.
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Prior to the start of evidence, thetrial court heard arguments regarding the placement of leg
restraintson the Defendart. Therecord reveal sthat the courtroom wasvery small and provided little
space between the Defendant and other parties (i.e. jurors, spectators, etc.). The Defendant was
dressed in civilian clothes and the leather restraints were placed around his ankles. He sat behind
a set of tables which obstructed the jurors view of his legs. In deciding that restraints were
appropriate, thetrial court stated, “ From the second row in the jury box, even onthe far end toward
the defendant, [the restraints] can’t be seen .... [T]he legal presumption [that restraints should not
be used has| been overcome.” Thetrial court also noted that two potential weaponsweretaken from
the Defendant’ s person just minutes before being brought into the courtroom.

During the course of jury voir dire, the Defendant agan raised theissue of the leg restraints.
He claimed that two potential jurors seemed to belooking at therestraints. Thetrial court found that
the defense table obstructed the jurars’ views of the Defendant’ s ankles. Furthermore, the record
indicates that the trial court ensured that the Defendant was only moved around the courtroom
outside the jury’s presence.

Giventhe Defendant’ sattempted escapesfollowing hisarest and hisattempt toarm himself,
itisclear that thetrial court did not abuseitsdiscretion in permitting limited physical restraint of the
Defendant. See Id.; see also State v. Beauregard, No. W1999-01496-CCA-R3-CD, 2000 WL
705978 (Tenn. Crim. App. filed May 26, 2000, at Jackson) (no abuse of discretion when atrial court
restrains a defendant where “ necessary to prevent escapes, violence or misconduct which would
impedethetrial”). Asargued by the State, the trial court used theleast obtrusive meansto ensure
courtroom safety without using more noticeable and prejudicial safeguards. Furthermore, thetrial
court’ sfinding that the jury could not see the Defendant’ sleg restraints obviated the need for ajury
instruction which would have operated to the Defendant’s detriment by calling atention to the
physical restraints during trial.

B. Hand Restraints

The Defendant a so contends that the trial court erred when it ordered the Defendant to be
handcuffed at the sentencing phase of trial. The State argues that the jury conviction removed the
presumption of innocence and that the Defendant failed to support his assertion that the additional
restraint violated hisdue processrights. Inthe event thiscourt findsthat thetrial court erred, we are
urged to condud a harmless error analysis.

A guilty verdict removesthe presumption of innocence which theDefendant enjoyed at trial.
State v. Tugale 639 SW.2d 913, 914 (Tenn. 1982). Nevertheless, the Defendant cites to Duckett
v. Godinez, 67 F.3d 734, 748 (9" Cir. 1995) for the proposition that thetrial court erred by allowing
physical restraints at sentencing:

In the penalty phase of a capital trial, the jury knows the defendant is a convicted
felon. But the extent to which he continues to be dangerous is a central issue. . .

-7-



physical restraints may crege the impression in the minds of the jury that the court
believesthe defendant is a particularly dangerous and violent person. Therefore, in
the absence of a compelling need to shackle the defendant during his sentencing
hearing, such apracticeisinherently prgudicial.

Id.

Evenassuming that therestraintsplaced onthe Defendant were prejudicial,therecord reveals
acompelling needfor the restraints. On the second day of trial, the Defendant attacked one of the
State’ switnessesin thejail in retaliation for having testified against him. On the third day of trial,
a self-help litigation manual with an impression of a handcuff key and drawings of handcuff
mechanics was removed from the Defendant’ s person.

Clearly, the Defendant posed a danger tocourtroom security. He attempted several escapes
prior to trial; he attempted to am himself in the courtroom; he attacked awitnessagainst himin the
jail; and he obtained material sto attempt to free himself from hishand restraints. Thetrial court was
justified in placing the additional restraints on the Defendant for the sentencing phase. This court
must also note that the record reflects that the trid court arranged for the Defendant’ s hands to be
restrained in front, rather than behind his back, which made his hands easier to conceal without
drawing the jury’s attention to the restraints.

3. PROHIBITION OFMITIGATION EVIDENCE AT SENTENCING

Over the objection of defense counsel, the trial court allowed the Defendant to prohibit the
presentation of additional mitigation evidenceto the jury at sentencing. While acknowledging the
recent ruling that a Defendant has the right to decide whether to present mitigating evidence, see
Zagorski v. State, 983 S.W.2d 654, 660-61 (Tenn. 1998), heassertsthat the trial court’ s procedure
was inadequate to ensure that he was competent and fully informed of the consequences of his
decision. The State arguesthat, despitethe penalty phase occurring before the filing of the opinion
in Zagorski, thetrial court substantially complied with its stated procedure for ensuring a knowing
and voluntary waiver of that right. See State v. Smith, 993 SW.2d 6, 13 (Tenn. 1999).

When faced with a criminal defendant who desires to forego the presentation of mitigating
evidence, Zagorski requires the trial court to: (1) inform the defendant of his right to present
mitigating evidence and make a determination that the defendant understands this right and the
importance of such evidence; (2) question whether the defendant and counsel have discussed the
importance of mitigation evidence and the risks of not presenting such; and (3) after ensuring that
the defendant understands the importance of mitigation, inquire whether he still wishes to forego
such presentation. 983 S.W.2d at 660-61.

At sentencing, the Defendant made a pro se motion to waive jury sentendng and defense
counsel advised the court that the Defendant al so wished to waive further presentation of mitigating
evidence. The Defendant was placed under oath and questioned regarding these requests. Therewas
no suggestion that the Defendant was incompetent to understand the possible consequences of his
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request, and the trial court noted the Defendant’ s intellect.

Thetrial court questioned whether counsel advised the Defendant regarding the potentially
devastating consequences of failing to present mitigating evidence. Counsel indicated that he had
advised the Defendant, and the Defendant indicated he understood the risks of waiving hisright and
did so of hisown volition. When the defense made an offer of proof by their mitigation secialist,
the Defendant again expressed hisdesire to forego mitigation by strenuously objecting to the offer
of proof. At the close of the State’s proof, the trial court off ered the Defendant an opportunity to
change his mind. The Defendant responded that he did not wish to change hismind, that no one
pressured him into the decision, and that the decision was his own.

Thetrial court correctly determined that the Defendant was competent to execute awaiver
of hisright to present mitigating evidence, see Smith, 993 S.W.2d at 13, and substantially complied
with the requirements establi shed by Zagorski. The Defendant’s claim that the trial court’s*blind
deference” to his wishes amounted to constitutional error iswithout merit.

4. ADMISSION OF DEFENDANT’S STATEMENT

Memphis police interviewed the Defendant after his arrest in Johnson County, Indiana, at
which time he made an arguably incul patory statement regarding the absence of thevictim’ sbody.*
During the course of Sergeant William Ashton’ sexaminationat trial, it becameapparent that apage
of the Defendant’ s statement was omitted inadvertertly from the defense’ s copy of the statement.
As a result of this discovery violation, the trial court excluded the Defendant’s statement and
instructed thejury to disregard the officer’ stestimony. However, on the basisof the defense’ scross
examination regarding the length of theinterrogation, thetrial court reverseditself and allowed the
State to re-introduce the content of the Defendant’ s statement.

The Defendant claimsthat the State committed adiscovery violation that required exclusion
of theevidenceat issue. Raybin, Tennessee Criminal Practiceand Procedure§ 13.92 (most effective
remedy for discovery violation is exclusion of evidence). He arguesthat theincul patory statement
was the only direct evidence against him, other than an alleged jailhouse confession, and tha its
initial exclusion by thetrial court was proper. By contrast, he assertsthat thetrial court’ s subsequent
reversal was “inexplicable and indefensible.”

The State argues that the statement shoud not have been excluded in the first place, given
its predominantly exculpatory nature, and since the only arguably inculpatory portion of the
Defendant’ s comment was that the victim could not be dead since the police had no body. Further,
the State also argued that it was not error for the trial court to admit the statement on re-direct after
it found that the defense “ opened the door” during cross-examination.

4 Apparently, upon questioning by the officers asto the victim’s whereabouts, the Defendant commented that
the victim could not be dead because the police did not hav e a body, a fact which the officers did not mention to the
Defendant.
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Therecord clearly setsforth that the prosecution failed to provide the Defendant with a copy
of his statement when requested during discovery. The record also shows that it was not until the
statement was introduced at trial that the defense counsel learned of the statement. As such, we
agree that the Defendant’ s statement should haveinitially been excluded since it was not provided
to the Defendant when requested during discovery. See Tenn. R. Crim. P. 16(a)(1) & (d)(2). We
note, that whilethe court had not yet ruled on this matter at thetime thejury heard the statement that
the Defendant made to the police, the trial court told the jury that the only testimony they could
consider during deliberations was that on March 6" the police went to Franklin, Indiana, and when
they arrived they saw the Defendant and advised him of hisrights. Thetrial court then told the jury
that “[i]f during deliberations someone raises the issues about anything el se, you must remind them,
they can’'t consider anything else.” There is nothing in the record to suggest that the jury did not
follow the curative instruction given by thetrial court.

Asset forth above, it later becameproper for thetrial court toalow the jury to consider the
statement the Defendant gave to the police. Following the trial court’s curative instruction to the
jury, the defense cross-examined the officer who testified about the Defendant’ sstatement. During
cross-examination, the defense asked the officer whether he recorded the Defendant by audiotape
or videotape, or took notesduring theinterview. When the defense counsel |ater conducted re-aoss,
the officer wastoldto “refer back to [his] supplement” to answer questions asked of him by defense
counsel. When defense counsel instructed the officer to use his notes containing the Defendant’s
statement to the police to answer questions, the defense counsel opened the doar for the full
statement contai ned withinthose notesto beread into therecord. SeeStatev. Jones, 15 S.W.3d 896
(Tenn. Crim. App. 2000). Thetria court did not err by allowing the Defendant’ s statements to be
heard and considered by the jury once defense counsel opened the door.”

This court further examined this issue under the doctrine of curative admissibility. Under
this doctrine, “*where a defendant has injected an issue into the case the State may be allowed to
admit otherwise inadmissible evidence inorder to explain or counteract a negative inference raised
by the issue defendant injects’.” State v. Land, 34 SW.3d 516, 531 (Tenn. Crim. App. 2000)
(citations omitted). “In other words, ‘if A opens up anissue and B will be prejudiced unless B can
Introduce contradictory or explanatory evidence, then B will be permitted to introduce such evidence,
eventhough it might otherwisebeimproper.’” Id. (quoting Peoplev. Manning, 695 N.E.2d 423, 433
(111, 1998) (citations omitted)).

The rule is derived form the fundamental guarantee of fairness.... “[This] rule
operatesto prevent an accused from successfully gaining exclusion of inadmissable
prosecution evidence and then extracting sel ected pieces of thisevidencefor hisown
advantage, without the Government be ng abletoplacethemintheir proper context.”

Lampkinsv. United States, 515 A.2d 428, 431 (D.C. 1986). However, it “islimited

But for the discovery violation exclusion, this evidence would have been clearly admissible.
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by the necessity of removing prgudice in the interest of fairness.” Crawford v.
United States, 198 F.2d 976, 979 (D.C. Cir. 1952)

Id. Thetrial court must proceed with caution, however, as the evidence permitted to be introduced
is limited to that “which is necessary to dispel the unfair prgudice.” 1d. Finally, the court must
weigh the good that is deived from evidence that is to be usad to correct the negative inference
against the harm that islikely to occur from the use of the excluded evidence. Id.; see also 27 Fed.
Prac. & Proc. Evid. § 6096 (1990).

This court is of the opinion that when the defense began to question the officer about the
duration of the Defendant’ sinterview, whether avideo or audio tape wasmade of theinterview, and
whether hetook notes during theinterview, the defense entered into an areathat the prosecution was
prohibited from entering into by thetrial court. It isinarguable that when defense counsd began to
solicit testimony from the officer tha was directly related to the evidence the prosecution was
prohibited from using the defense was “extracting selected pieces of evidence for its own
advantage.” The questions posed by defense counsel attempted to create the appearance that the
policeinterviewed the Defendant for four and ahalf hours and walked avay from theinterview with
nothing to show for the lengthy period of interrogation. This is precisely the scenario that the
doctrine of curative admissibility was intended to rectify by dlowing otherwise inadmissible
evidence to be used in order to cure the negative inference that was unleashed when the defense
proceeded with its line of questioning.

This court must now address whether the harm that resulted from allowing the Defendant’ s
statement to be considered by the jury outwel ghed the good that resulted fromit. The prosecution
points out that the statement given to the police by the Defendant was primarily an alibi statement.
We agree and do not find that the overall statement caused any harm to the Defendant. This court
is not convinced, however, that there was noharm at all in allowing the Defendant’ s statement to
be considered by thejury. Therefore, we must focus our attention on those areasthat are potentidly
harmful to the Defendant; specifically, the Defendant’s statement that thevictims could not be dead
becausethe policedid not have abody and the fact that the police had not yet told the Defendant that
they did not have a body.

We first turn our attention to the harm that was caused by alowing these two pieces of
evidence to be heard by the jury. At the time the potentidly harmful portion of the Defendant’s
statement was heard by the jury, a vast quantity of damaging testimony had already been given by
severa different witnesses. Specifically, testimony was given that the Defendant had made death
threatsconcerning the victim on past occasions; that the Defendant had past convictionsfor violence
against the victim (i.e. aggravated assault and rape); that the Defendant stole a maroon Honda
automobile; that the victim waskilled between 1:30 a.m. and 3:10 a.m. on themorning of February
8, 1997, and that during the time period in which the victim was killed, the maroon Honda
automobile stolen by the Defendant was seen in front of the motel where the victim worked; that a
large amount of blood was found at the victim’s work place; that around 9:00 a.m. on the morning
the victim was killed the Defendant arrived & his brother’ s house in a maroon Honda automobile;
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that the Defendant’ s shoes were muddy; that the car was muddy, and that there was a shovel in the
back of the car; that the Defendant asked his brother to help him clean some blood out of the back
of the car; that the Defendant was arrested in Indianain the stolen maroon Honda automobile, and
that there was alarge reddish-brown stain in the back seat that looked like a dried blood stain; and
that the victim’s family never saw the victim again after she left for work during the late hours of
February 7, 1997.

Thetestimony set forth aboveclearly painted adamagingpicturewell beforethe Defendant’s
statement was allowed into evidence by the trial court. The Defendant’ sstatement only served to
support the damage that was aready done by the testimony that had already been gven by several
witnesses. As such, we believe that the portion of the Defendant’ s statement that was potentially
harmful was minimally harmful.

Wenow turn our attention in this balancing analysisto the good that came from allowing the
jury to hear the Defendant’ s statement. Time and time again this court has excluded evidence that
has tended to mislead the jury. Such exclusionary practicesby this court are evidence of the great
lengthswe go to in order to ensure that our juries are not mislead by evidence presented to them at
trial. Theflip side of the coin is the importance of correcting evidence that has tended to mislead
or hasthe potential of misleading the jury. Asset forth above, theline of questioning engaged in by
the defense had the tendency or potential to mislead the jury. Thus, we find that there was clearly
amuch greater good in allowing the Defendant’ s statement to be considered by the jury in order to
correct the misleading portrait the defense counsel attempted to paint for the jury.

Under the doctrine of curative admissibility, the Defendant’ s statement would have been
proper. The harm associated with admitting the Defendant’ s statement did not outweigh the good
that was derived from allowing it into evidence. Thisissue iswithout merit.

5. PROSECUTOR’'S CLOSING ARGUMENT

In hisclosing argument, the prosecutor conducted along narrative encompassing such issues
as the Defendant’s cross-country flight following the murder and the victim’s body lying in an
unmarked grave. The Defendant avers that the argument was blatantly improper in that it was
intended to appeal to the sympathy, prejudice and emotion of the jury. He asks this court to find
plain error in the trial court’s failure to undertake curative measures. The State claims that the
argument was entirely proper in light of the evidence presented at trial and that Defendant’ srights
were not violated by the prosecutor.

Generd ly, the scope of aclosing argument is subject to the trial court’ sdiscretion. Statev.
Middlebrooks, 995 S.W.2d 550, 557 (Tenn. 1999). The parties should be granted wide latitude
provided the argument is“temperate, predicated on evidenceintroduced during thetrial, relevant to
theissues being tried, and not otherwise improper under the factsor law.” 1d.; State v. Bigbee, 885
SW.2d 797, 809 (Tenn. 1994). Nothing about the prosecutor’s closing argument violated these
principles. Thisissue iswithout merit.
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6. ILLEGALITY AND UNCONSTITUTIONALITY OF DEATH PENALTY STATUTE

Whileacknowledging the determination of theissues, the Defendant preservesthefollowing
statute constitutionality issues for subsequent review:®

(1) The statute fails to meaningfully narrow the class of death eligible defendants
(chalenging (i)(2), (5), (6) & (7) aggravating circumstances);

(2) The prosecutor’sunlimited discretion in deciding to seek the desth pend ty;

(3) The discriminatory imposition of the death penalty based upon economics,
race, geography and gender;

(4) Thelack of uniform proceduresfor jury seledion in capital cases (i.e., no
requirement of individual voir dire);

(5) The effect of adeath qualification process that results in a prosecution-prone,
guilt-prone jury;

(6) Thelack of opportunity to address popular misconceptions about sentencing
(i.e., relative costs of incarceration and execution; deterrent effect);

(7) The jury instructions requiring a unanimous verdict to impose a life sentence
and prohibiting instruction on the effect of a non-unanimous verdict;

(8) The effed of Tenn. Code Ann. 839-13-204(g) that the jury is not required to
make the ultimate determination that death is appropriate penalty;,

(9) The denia of final closing argument at sentencing; and

(10) The constitutionally inadequate appel late review process.

The State correctly assertsthat this samelitany of daimshas been previously rejected by the
State’ s appellate courts. See State v. Neshit, 978 S.W.2d 872 (Tenn. 1998), cert denied, 119 S. Ct.
1359 (1999); State v. Cribbs, 967 S.W.2d 773 (Tenn. 1998), cert. denied, 119 S. Ct. 343 (1998);
State v. Mann, 959 SW.2d 503 (Tenn. 1997), cert. denied, 118 S.Ct. 2376 (1998).

7. PROPORTIONALITY REVIEW Tenn. Code Ann. § 39-13-206(c)(1)

The Defendant claims that considering the nature of the crime and legal precedents, the
sentence of death in his case is excessive and disproportionate. The State disagrees and contends
that the Defendant’ strial was conducted pursuant to statutory procedures and that the sentence was
not imposed arbitrarily.’

6 The State contests the Defendant’ s standing to challenge the (i)(5), (6) & (7) aggravatorssince hewas not
subjectedto their application. Nevertheless the constitutionality of these provisions are addressed in Statev. Vann, 976
S.W.2d 93, 110 (T enn. 1998).

7As discussed in Part || below and in the separate opinion of Judge Witt and joined by Judge Hayes, the
majority holdsthat dueto errorsin the sentencing phase of thetrial, the defendant must receive anew sentencinghearing.
However, it isthe duty of thiscourt to addressall appellateissues, dueto the possibility of further appeal of our decision.
See, e.q., State v. Pendergrass, 13 S.W.2d 389, 395 (Tenn. Crim. App. 1999).
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According to the Defendant, in cases where no body was found, common law courts refused
to convict for capital murder to assure that a homicide was actually committed. He argues that we
should refuse to executea man without the same assurance. Specifically, he claimsthat the lack of
a body and/or an eyewitness to the crime prevents a proper proportionality review by this court as
required by Statev. Bland, 958 S.W.2d 651, 667 (Tenn. 1997). He seeksto havethiscourt set aside
the death sentence and impose a life sentence.

Tennessee Code Annotated section 39-13-206 provides that the court reviewing the
imposition of adeath sentence must determine whether (1) it wasimposed in an arbitrary fashion;
(2) the evidence supports jury’s finding of statutory aggravating drcumstances; (3) the evidence
supports the jury’s finding that aggravating circumstances outweigh the mitigators; and (4) the
sentence is not excessive or digproportionateto penaltiesimposed in similar cases considering the
nature of crime and the defendant. Tenn. Code Ann. 8 39-13-206. The purpose of a comparative
proportionality review is*“to eliminate the possibility that a person will be sentencedto death by the
action of an aberrant jury and to guard against the capricious or random imposition of the death
penalty.” Bland, 958 SW.2d at 665.

In comparing similar cases, we condder such factors as (1) the means of death; (2) the
manner of death; (3) the motivation for the killing; (4) the place of death; (5) the smilarity of the
victims' circumstances including age, physical and mental conditions, and the victims' treatment
during the killing; (6) the absence or presence of premeditation; (7) the absence or presence of
provocation; (8) the absence or presence of justification; and (9) the injury to and effects on non-
decedent victims. 1d. at 667.

In comparing defendants, we consider (1) the defendant’s prior criminal record or prior
criminal activity; (2) the defendant’ s age, race and gender; (3) the defendant’ s mental, emotional
or physical condition; (4) the defendant’s involvement or role in the murder; (5) the defendant’s
cooperation with authorities; (6) the defendant’s remorse; (7) the defendant’s knowledge of
helplessness of victim(s); and (8) the defendant’ s capacity for rehabilitation. 1d.

Evidenceat trial reveal ed that thevictim, theDefendant’ sformer girlfriend, sufferedaviolent
death given the huge amount of blood in the bathroom and the broken bathroom fixtures; that the
Defendant harbored a strong desire for revenge against the victim; and that the murder occurred
during perpetration of a robbery wherein $600 and several sets of sheets were stolen from the
victim’'s place of business. Testimony also established a continuing obsession and hatred for the
victim, which undoubtedly factored into the robbery of the establishment wherethe victim worked
and was a prime factor in the victim’s murder.

At sentencing the jury received conclusive, undisputed evidence of the Defendant’s
convictions for prior violent felonies. The Defendant refused to allow counsel to present any
mitigating evidence, and instead forced counsel to rely on evidence presented at trial for mitigation
purposes. Such evidence was extremely limited and weak. Further, the jury was aware that the
victim’'s body was never recovered and was free to consider that as a mitigating factor.
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The Defendant, whowas 31 yearsold at thetime he committed the murder in theinstant case,
hasacriminal record consisting of convictionsfor rape, two counts of aggravated assault, and assault
with intent to commit robbery with a deadly weapon. With regards to the Defendant’s mental or
emotional history, there is no evidence in the record to support such a showing. Further, the
Defendant showed no remorse at the trial or sentencing hearing, and never reveal ed the location of
thevictim’sbody. The Defendant’ srefusal todivulgethelocaion of victim’sbodyiscallousinthis
court’ sopinion, and in choosing to withhold such information, the Defendant has done much more
than commit murder in this case. Indeed, his refusal to divulge the location of the victim’s body
effectivelyperpetrateson the victim’ sfamily anever-ending victimization. The Defendant’ srefusal
togiveclosuretothevictim’' sfamily, instead choosingto hide behind lies st forthin hisidleclaims
of innocence, obviously demonstrated to the jury the cold, heartless nature of the Defendant.

Based upon our review, we conclude that the following cases in which the death penalty has
been imposed have many similaritieswith theinstant case. See Statev. Smith, 993 S.W.2d 6 (Tenn.
1999) (the murder of astore owner during arobbery, with similar aggravatingcircumstances); State
V. Cribbs, 967 S.W.2d 773 (Tenn. 1998) (the murder of awoman during the burglary of her home,
withsimilar aggravating circumstances); Statev. Hodges, 944 S.\W.2d 346 (Tenn. 1997) (themurder
of aman in hishome after he was robbed, with similar aggravating circumstances); State v. Jones,
789 S.W2d 545 (Tenn. 1990) (the murder of a man in his home during an armed robbery, with
similar aggravating circumstances); State v. Goad, 707 S.W.2d 846 (Tenn. 1986) (the murder of a
storemerchant duringan armed robbery, with similaraggravatingcircumstances); Statev. Buck, 670
S.W.2d 600 (Tenn. 1984) (the murder of awoman working asaclerk at aself servegas station after
she was kidnaped and raped, with similar aggravating circumstances).

In accordance with Tennessee Code Annotated § 39-13-206(c) and the principlesadoptedin
prior decisions, this court has reviewed the entire record, giving due weight and consideration as
mandated. After an in-depth and thorough review, we conclude that the Defendant’ s sentence of
deathisnot arbitrary or disproportionateto sentencesimposed in similar cases considering thenature
of the crime and the Defendant. Further, the evidence supports the jury’ s findings of the statutory
aggravating circumstances that gave rise to and warranted the imposition of a sentence of death in
thiscase. Whilethefactsof theinstant case are not identical to thefactsin the cases set forth above,
the cases set forth in the proportionality review demonstratethat the sentence of death in theinstant
is not aberrant.

A sentence of death is not disproportionate unless, taken as whole, the case plainly lacks
circumstances consistent with those in cases where death isimposed. Bland, 958 S.\W.2d at 665.
Hence, the fact that no body was recovered does not precl ude the imposition of the death pendty,
and meaningful appellate review of the sentence was accomplished in spite of theabsence of abody.
The record shows that the trial in this case was conducted according to all statutory mandates. The
sentence was not imposed arbitrarily, and the evidence supported the jury’ s application of the (i)(2)
& (7) statutory aggravating circumstances. There have been numerous cases in which the death
penalty was imposed based on the application of the (i)(2) & (7) aggravating circumstances.
Furthermore, the record supports a finding that the aggravating circumstances outweighed the
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mitigating factors highlighted by defense counsel during the quilt phase of trial. This issue is
without merit.

Part |1
(Minority Position of Judge Williams)

This section addresses the defendant’ sissues rel ative to thesentencing phase of thetrial andhis
complaint of cumulative error. The majority of the panel concludesthat prejudicial errors occurred
in the sentencing phase of the trial which requirethat this case be reversed and remanded for anew
sentencing hearing. Theviewsof themajority are expressed in aseparate opinion authored by Judge
Witt and joined by Judge Hayes. However, the author of this lead opinion disagrees with the
majority’s conclusions, and as set forth below, would affirm the sentence of degth.

1. AGGRAVATING FACTOR § 39-13-204 (i)(2)

| have concluded that thejury verdict refledstwo statutory aggravatingcircumstances, (i)(2) and
()(7), and their verdict of death should be affirmed.

Theevidence of guiltisoverwhelming. Although the defense attemptsto rai se doubts about the
death of the victim due to the fact that the body has not been found, | conclude the jury had before
it sufficient evidence about the crime scene, the amount of blood found, the medical testimony, the
DNA testimony, and the testimony from the defendant’ sbrother to conclude beyond areasonable
doubt that the defendant brutaly murdered the victim and buried her with the shovel that the
defendant’ s brather destroyed at the defendant’ s request.

The evidence of aggravating circumstancesis also overwhelming.

The State confined its argument during the sentencing phase to facts and circumstances
appropriate for the jury’s consideration in finding the statutory aggravating circumstances.

MS. MOSLEY: Let's tak about some of those aggravatars. 1985, this man
committed yet another aggravated assault before he ever knew Ricci. Pled guilty to
it. Isthere any reasonable doubt about that? No.

Assault with the intent to commit robbery with a deadly wegpon. Another
aggravator. Any doubt at al about that? He pled guiltyto it. No.

Let’sremember Ricci, the aggravaed assault aganst her in 1989 or ‘88. Again, he
pled guilty to that. |sthere any doubt ebout that?

How about that rape? Another one. Pled guilty to. Isthere any doubt about that?
No.
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Another aggravator that you canconsider, and theseareall outlined by law, isthefact
that thiscrime, thismurder, thisbrutal death of Ricci Ellsworth wascommitted while
he committed another felony that other robbery. Y ou can consider that asyet another
aggravator. Again, there’ sno doubt about that. Y ou’ve already found him guilty of
that. You've found him guilty of that murder and you found him guilty of that
robbery. Those are all aggravators that you can consider. And there is no doubt
about any of them.

Theburden whenit comesto aggravators and mitigatorsisonus, the State. We have
to provethe aggravatorsbeyond areasonable doubt, and we haveto proveto you that
they outweigh any mitigation that the Defense might dffer beyond a reasonable
doubt.

The defendant did not desire to put on any mitigating testimony during the sentencing phase.
Thetrial court found thiswas aknowing and intelligent waiver. Therefore, the closing argument of
the defendant’s counsel during the sentencing phase consisted of two pages of transcript, which
focused primarily upon the mitigating evidence, however minimal, that was available for the jury
to consider. Defense counsel also focused on the State s burden of proving beyond a reasonable
doubt that the aggravating circumstances outwei gh the mitigating circumstances.

The State, in rebuttal to defense counsel’ s argument about mitigating evidence, said:

MR. HENDERSON: If so, how much weight do you give that compared to four
prior violent convictions, two separate times of guilty pleas, onein ‘85, onein *88.
Four-timeloser. Andwe' reto balancethat against thefactthat for two weekshewas
agood and reliable worker.

We do have alot of aggravating factors. The fact is[this murder] was done during
the perpetration of a felony, robbery. The fact that he has a prior conviction for
assaulting someone with the intent to commit robbery with a deadly weapon. The
fact that he’s committed two different aggravated assaults and a rape.

The trial court then charged the jury as follows as relates to the statutory aggravating
circumstance:

Tennessee law provides that no sentence of death or sentence of imprisonment for
life without possibility of parole shall be imposed by a jury but upon a unanimous
finding that the state has proven beyond a reasonabledoubt the existence of one (1)
or more of the statutory aggravating circumstances, which shall be limited to the
following:
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1. The defendant was previously convicted of one (1) or more felonies, other
than the present charge, the statutory elements of which involve the use of
violenceto the person. The stateisrelying upon the crime of Assault to Rob
in indictment #85-0048, Aggravated Assault in indictment #85-00449,
Aggravated Assault in indictment #89-02737 and Rape in indictment #89-
02738, which are felonies involving the use of violence to the person.

2. The murder was knowingly committed, solicited, directed, or aided by the
defendant, while the defendant had a substantial role in committing or
attempting to commit, or was fleeing after having a substantial role in
committing or attempting to commit, any robbery.

The jury was provided with three verdict forms and returned the following, signed by all
members:

(1) We, the jury, unanimously find the following listed statutory aggravating
circumstance or circumstances:

(Here list the statutory aggravating circumstance or circumstances so found,
which must be limited to those enumerated for your consideration by the court in
these instructions.)

Guilty of murder in the 1* degree, aggravated assault with intent to commit robbery,
theft Nov. 7, 1998; 1* degree Burglary, aggravated assault, and rape - June 6, 1989;
and assault with intent to commit robbery with a deadly weapon and aggravaed
assault, June 10, 1985

(2) We, the jury, unanimously find that the state has proven beyond a reasonable
doubt that the statutory aggravating circumstance or circumstances so listed above
outweigh any mitigating circumstances.

(3) Therefore, we, the jury, unanimously find that the punishment for the defendant,
Michael Dale Rimmer, shall be death.

| concludethat thejury, bylisting Guilty of murder inthefirst degree, aggravated assault with
intent to commit robbery, theft November 7, 1998, found the (i)(7) statutory aggravating
circumstance: that the murder was committed during the perpetration of afelony. Theinclusion of
the theft is surplusand harmless beyond a reasonable doubt.

The remaining list of felonies, | conclude, establish the (i)(2) statutory aggravating
circumstance: prior felony convictions. The listing of the first degree burglary was surplus and
harmless beyond a reasonable doubt. During the guilt phase, the jury was made awarethat this
burglary involved violence. Indeed, it was during this burglary that the defendant raped and
assaulted thevictimin 1989. Further, defense counsel did not object to thejury considering thefirst
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degree burglary conviction during the sentencing phase when they requested Exhibit Number 41,
which contained a copy of the conviction judgments for the defendant s 1989 convictions of first
degree burglary, aggravated assault and rape, to be delivered to the jury room.

| express concern over the verdict form that juries across this state are asked to use. Not
every jury recognizes wha information areviewing court would like for them toincludein the four
blank lines they are given. For instance, had the jury in this case wished to write verbatim the
statutory aggravating circumstances, they would have found inadequate spaceexists on the form to
accomplish such atask. | think it would be arare case for any citizen of this stateto be asked to
consider adeath verdict more than oncein their life, which dearly explanstheir unfamiliarity with
what is expected of them.

| agree with the mgjority that the trial judge has the duty and the power to assure the jury
reports a proper verdict.

2. CUMULATIVE EFFECT OF ERRORS

The Defendant argues that the heightened reliability requirements of Eighth Amendment
jurisprudence mandates that al errors in the penalty phase of capital proceedings be considered
cumulatively under a congtitutional harmless error standard. He framestheisaue as: Can it be said
beyond areasonable doubt tha the erors had no effect on the jury’ s wa ghing process?

The Defendant claims that harmless error should rarely befound in the sentencing phase of
acapital case dueto the difficultyin assessing the effect of any error on the jury sdecisiontoreturn
adeath sentence. He characterizesthe Court’ s review of acapital sentence as an appellate court’s
highest moral calling, requiring the Court to be honest about what can and cannot be achieved
through the review process. Due to the heightened reliability requirements and the “val ue-basad”
nature of death penalty decisions, the Court should be reluctant to affirm the impasition of adeath
sentence where there have been multiple errors.

TheDefendant maintansthat itisimpossi bleto conclude beyond areasonable doubt that the
numerous penalty phase errors did not enter into the jury’ s evaluation when it imposed the death
pendty. Therefore, the sentence should either be set aside or reversed and remanded for a new
sentencing hearing.

The State asserts that a death penalty case does not require a different cumulative error
standard and that combining errors would not require a different result. Herrerav. Collins 113 S.
Ct. 853, 863 (1993) (refusing to apply different standard of revien on federal habeas corpus cases
involving death sentences). The Defendant challenges the applicability of Herrera since it was a
habeas corpus caseand did not indicatethat increased reliability dictated by the Eighth Amendment
should not be applied to cumulative error analysis as well.

Having found no errors in the issues raised by the Defendant, this court need not address
whether or not there should be a higher standard for cumulative errorsin a capital cese.
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For reasons set forth above, and after completing my review as required under Tennessee
Code Annotated section 39-13-206(c)(1), | conclude that the sentence of death was not imposed in
an arbitrary fashion, that the evidence supports the jury’s finding of statutory aggravating
circumstances, that the evidence supports the jury s finding that the aggravating circumstances
outweigh the mitigating drcumstances, and that the sentence of death is not disproportionate to the
penalty imposed in similar cases. Accordingly, | would affirm the jury verdict of death.

CONCLUSION
Therefore, we affirm the conviction for murder in the first degree, however, for the reasons

set forth in the separate opinion of Judge Witt and joined by Judge Hayes, we reverse the sentence
of death and remand this case for re-sentencing.

JOHN EVERETT WILLIAMS, JUDGE
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