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UNITED STATESDISTRICT COURT
NORTHERN DISTRICT OF OHIO
EASTERN DIVISION

HARRY D.MITTS, Jr., CASE NO. 1:03CV 1131

Petitioner, JUDGE DAN AARON POLSTER

MEMORANDUM OF OPINION
AND ORDER

VS.

MARGARET BAGLEY,

N N N N N N N N N

Respondent.

Before the Court is the Petition Under 28 U.S.C. § 2254 for Writ of Habeas Corpus filed by
Petitioner Harry D. Mitts on October 16, 2003 (“Petition”).! (ECF No. 27). Mitts chdlengesthe
condtitutiond sufficiency of his convictions by ajury for aggravated murder of Dennis Glivar and John
Bryant and attempted murder of Thomas Kaiser and John Mackey. Mitts adso challengesthe

condtitutiondity of the imposition of a sentence of dezath.

0On June 6, 2003, Mitts filed a natice of intent to file a habeas petition. ECF No. 1. On
July 30, 2003, before Mitts had filed the actual petition, Respondent filed a Motion to Dismiss on the
grounds that a habeas petition would be untimely. ECF No. 12. On January 21, 2004, after
extensive briefing by the parties, see ECF Nos. 26, 28, 30, 35, 36, 43, the Court held that the

petition was timely filed and denied the motion. ECF No. 44.
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On December 15, 2003, Respondent Margaret Bagley filed a Return of Writ. ECF No. 37,
Return of Writ (“Return of Writ”). On March 15, 2004, Mittsfiled aTraverse. ECF No. 51,
Petitioner’s Traverse (“Traverss’). On March 24, 2004, Respondent filed a Sur-Reply. ECF No.
53, The Warden’'s Qur-Reply (“Sur-Reply”). On March 31, 2004, the partiesjointly requested, and
obtained, permission to conduct discovery on the clams dleged in the habeas petition. ECF Nos. 54,
55. The parties deposed Dr. James Eisenberg (a psychologist who testified during the mitigation
phase), Susan Evanson (amitigation speciaist who assisted Dr. Eisenberg in preparing mitigation), and
petitioner Harry Mitts. The parties then filed supplementd briefs discussing the implications of
discovery. ECF Nos. 65, 66, 70, 71. The Court granted the parties an opportunity to file motions for
an evidentiary hearing if they wished to do so by October 5, 2004. ECF No. 62. Pditioner did not file
such amotion. See ECF No. 69.

For the reasons st forth below, Mitts's petition for awrit of habeas corpusis DENIED.
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l. FACTUAL BACKGROUND

A. Substantive Facts

The Supreme Court of Ohio set forth the factua background of this casein State v. Mitts, 690
N.E.2d 522 (Ohio 1998):

On the evening of August 14, 1994, Timothy Rhone helped his
sster and brother-in-law, Jeff Waters, move into their gpartment. The
gpartment was on the second floor in the same building where Mitts
lived. Between 7:00 and 8:00 p.m., Rhone noticed a man, who he later
learned was Mitts, carrying a gun tucked into the smdl of his back.
Fifteen to thirty minutes later, Mitts, who was wearing blue target-
shooting earmuffs, confronted Rhone in the halway. According to
Rhone, Mitts pointed a“black and huge’ laser-sighted gun at Rhone's
head and “told [him] to get out or [he] was going to fucking die”” When
Rhone replied that he did not understand, Mitts said, “I'm not joking, get
out now.” Rhone backed away and asked his mother and sgter to call
9-1-1 because “aman with a gun [was| threatening to shoot people.”

A short time later, Tracey Griffin and her boyfriend, John
Bryant, saw Mitts walking toward them wearing yelow glasses or
goggles and carrying a gun. Griffin knew Mitts because they lived in the
same gpartment complex and their daughters had played together.
Mittss gun emitted alight, and Griffin saw adot of red light appear on
Bryant's chest. Mitts said, “[N]iggers, niggers, I'm just sick and tired of
niggers.” Mittsamed directly a Bryant, Griffin heard a shot, and Bryant
fdl down.

Mitts then walked away, sporadicaly firing his gun, and later
walked back toward Griffin, till firing his wegpon, but now in her
direction. In the meantime, Wadters and Terry Rhone, Timothy's
brother, came out to help Bryant. Mitts amed his gun and shouted at
them, “Leave him there, don't move.” Walters and Terry Rhone
disregarded Mittss ingtruction and carried Bryant into their second-floor
gpartment.

Around 8:15 p.m., Patrolman John Cermak arrived, and a
bystander saw Mitts put anew clip in his gun. Taking “aready [firing]
position,” Mitts fired severd shots a Patrolman Cermak, forcing
Cermak to drive his car up on alawn and take cover. Lt. Kaiser and
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Sergeant Dennis Glivar then arrived. After firing at Patrolman Cermak,
Mitts retreated to hisfirst-floor gpartment. Patrolman Cermak searched
for Mitts, and Lt. Kaiser and Sgt. Glivar went to the apartment
building's second floor, where they found Griffin, Bryant, and the Rhone
family. After caling paramedics, Lt. Kaiser and Sgt. Glivar waked
down to thefirst floor.

AsLt. Kaser and Sgt. Glivar approached Mitts's apartment,
Mitts flung his apartment door open and opened fire with agun in each
hand. Mitts repeeatedly shot Sgt. Glivar, forcing him to drop his shotgun,
and he shot Lt. Kaiser in the chest and right hand. Lt. Kaiser switched
his pistal to hisleft hand and forced Mitts to retreat by firing three or
four times. Lt. Kaiser returned to the Rhone gpartment, where he kept a
watch on Mittss gpartment, and radioed for police ass stance including
thearea SW.A.T. team.

Although wounded, Lt. Kaiser attempted for twenty to thirty
minutes to talk Mitts into surrendering, but Mitts replied, “[T]he only
way we're going to end thisisif you kill me. Y ou have to come down,
you have to do your job and you have to kill me.” Mitts, who had
overheard Lt. Kaiser's SW.A.T. request over Sgt. Glivar's abandoned
police radio, additionaly told Lt. Kaiser, “ Go ahead, bring the
SW.A.T. teamin, | have thousands of rounds of ammunition. I'll kill
your whole SW.A.T. team. I'll kill your whole police department * *

Mitts dso threatened Griffin; Mittstold Lt. Kaiser that he was
“going to come up and kill that nigger-loving bitch that's upgtairs with
you.” Mittsaso told Lt. Kaiser that he had been drinking bourbon and
was angry because the Grand River Police Chief “gole [hig] wife”
Eventudly, Patrolman Cermak dragged Sgt. Glivar's body from the
hallway and Patrolman Cermak and others used aladder and rescued
Rhones family and Lt. Kaiser from the upstairs gpartment. During the
standoff, Mitts called his ex-wife, Janice Sderno, and her husband,
Grand River Police Chief Jonathon Salerno. Chief Salerno thought Mitts
was joking when Mittstold him that “it'sdl over with now, | shot a
couple of copsand | killed afucking nigger.” Chief Saerno, who
believed Mitts was drunk, tried to talk him into surrendering, but Mitts
refused. Mitts claimed that he had intended to kill both Sderno and his
wife, but did not because Mittss daughter, Meanie, lived with the
Saernos.
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Around 8:40 p.m., Maple Heights Police Officer John Mackey
responded to the call for police assstance from the city of Garfield
Heights. After heping Patrolman Cermak rescue Lt. Kaiser and the
Rhone family, Officer Mackey, Sergeant Robert Sackett, and others
took tacticd pogtionsin the halway outsde Mittss apartment. Taking
over Lt. Kaiser'srole as a negotiator, Officer Mackey talked with Mitts
for over thirty minutes, but Mitts refused to surrender and, at various
times, continued to fire shots. Using Sgt. Glivar's shotgun, Mitts fired
twiceinto amailbox acrossthe hal, and he dso emptied ten pistol shots
into that mailbox. According to Officer Mackey, Mittss voice appeared
cam, and he “never showed any anger or * * * animodty towards’ the
officers.

Around 9:30 p.m., Mitts discerned Officer Mackey's positionin
the upgtairs gpartment from the sound of his voice and fired up the
garway and through awal, hitting Officer Mackey's leg with a bullet
fragment. Other police officers returned fire and rescued Officer
Mackey.

Around 1:00 am., the SW.A.T. team injected tear gasinto
Mittss gpartment and findly subdued Mitts around 2:00 am. Mitts, who
had been shot during the standoff, was taken by ambulance to aloca
hospitd, then transported by helicopter to a trauma center at
Clevdland's MetroHed th Medica Center. At 3:43 p.m., ablood sample
was drawn from Mitts, and his blood-acohol level was later determined
to be .21 grams per one hundred milliliters.

After arresting Mitts, detectives searched his gpartment and
found two sets of shooting earmuffs, ayellow pair of glasses customarily
used on shooting ranges, a .44 cdiber magnum revolver, a9 mm
automatic pistal, a .22 cdiber pistal, alaser gun-sght, thousands of
rounds of ammunition in boxes, and two nearly empty liquor bottles. The
police later learned that Mitts had spent the afternoon target shooting at
the Stonewall Range, afiring range. Upstairsin agpartment 204,
detectives found Bryant's body.

Dr. Heather Raef, aforendc pathologist, performed autopsies
on John Bryant and Sgt. Dennis Glivar. Bryant bled to desth within thirty
minutes as aresult of a single gunshot wound to his chest piercing both
lungs and tearing the aorta. Sgt. Glivar died within “afew minutes’ from
five gunshots to the trunk causing perforations of hislung, heart, liver,
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kidney, somach, and intestines. Sgt. Glivar dso had been shot in the left
shoulder and forearm. Dr. Raaf recovered multiple bullets or fragments
from Sgt. Glivar's body and one smal-cdiber bullet from Bryant's

bodly.
B. [ ndictment
Based on these facts, a grand jury issued a four-count indictment againgt Harry D. Mitts J. on
August 25, 1994, Sate v. Mitts No. 68612, 1996 WL 732452, at *1 (Ohio Ct. App. Dec. 19,
1996) The indictment charged asfollows:
COUNT 1.

AGGRAVATED MURDER

The Jurors of the Grand Jury of the State of Ohio, within and for the body of the
County aforesaid, on their oaths, IN THE NAME AND BY THE AUTHORITY OF THE
STATE OF OHIO, Do find and present that the above named Defendant(s), on or about the
date of the offense set forth above, in the County of Cuyahoga, unlawfully purposely with prior
cdculation and design, caused the death of another, to-wit: Dennis Glivar.

SPECIFICATION ONE: (Firearm)

The Grand Jurors further find and specify that the offender had a firearm on or
about his person or under his control while committing the offense charged in this count of the
indictment.

SPECIFICATION TWO: (Killing an Officer Engaged in His Duties)

The Grand Jurors further find and specify that at the time of the offense presented
above, the victim, Dennis Glivar, was a peace officer as defined in Section 2935.01 of the
Revised Code whom the offender knew to be such, and who at the time was engaged in his
duties.

SPECIFICATION THREE: (MassMurder)

The Grand Jurors further find and specify that the offense presented above was
part of a course of conduct in which the offender purposdly killed John Bryarnt.
SPECIFICATION FOUR: (MassMurder)

The Grand Jurors further find and specify that the offense presented above was
part of a course of conduct in which the offender purposely attempted to kill Thomas Kaiser.
SPECIFICATION FIVE: (MassMurder)

The Grand Jurors further find and specify that the offense presented above was
part of a course of conduct in which the offender purposdy attempted to kill John Mackey.
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COUNT 2:
AGGRAVATED MURDER

The jurors of the Grand Jury of the State of Ohio, within and for the body of the
County aforesaid, on their oaths, IN THE NAME AND BY THE AUTHORITY
OF THE STATE OF OHIO, Do find and present, that the above named Defendant(s), on or
about the date of the offense set forth above, in the County of Cuyahoga, unlawfully purposdy
with prior calculation and design, caused the death of another, to-wit: John Bryart.
SPECIFICATION ONE: (Firearm)

The Grand Jurors further find and specify that the offender had a firearm on or
about his person or under his control while committing the offense charged in this count of the
indictment.
SPECIFICATION TWO: (MassMurder)

The Grand Jurors further find and specify that the offense presented above was
part of acourse of conduct in which the offender purposdy killed Dennis Glivar.
SPECIFICATION THREE: (MassMurder)

The Grand Jurors further find and specify that the offense presented above was
part of a course of conduct in which the offender purposely attempted to kill Thomas Kaiser.
SPECIFICATION FOUR: (MassMurder)

The Grand Jurors further find and specify that the offense presented above was
part of a course of conduct in which the offender purposdy attempted to kill John Mackey.

COUNT 3:
ATTEMPTED MURDER

The Jurors of the Grand Jury of the State of Ohio, within and for the body of the
County aforesaid, on their oaths, IN THE NAME AND BY THE AUTHORITY OF THE
STATE OF OHIO, Do find and present, that the above named Defendant(s), on or about the
date of the offense set forth above, in the County of Cuyahoga, unlawfully did purposdy attempt
to cause the death of Thomas Kaiser.
SPECIFICATION ONE: (Firearm)

The Grand Jurors further find and specify thet the offender had a firearm on or
about his person or under his control while committing the offense charged in this count of the
indictment.
SPECIFICATION TWO: (Peace Officer)

The Grand Jurors further find and specify that the victim of the offenseis a peace
officer, as defined in Section 2935.01 of the Revised Code.

COUNT 4.
ATTEMPTED MURDER
The Jurors of the Grand Jury of the State of Ohio, within and for the body of the
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County aforesaid, on their oaths, IN THE NAME AND BY THE AUTHORITY OF THE
STATE OF OHIO, Do find and present, that the above named Defendant(s), on or about the
date of the offense set forth above, in the County of Cuyahoga, unlawfully did purposely attempt
to cause the death of John Mackey.
SPECIFICATION ONE: (Firearm)

The Grand Jurors further find and specify that the offender had afirearm on or
about his person or under his control while committing the offense charged in this count of the
indictment.
SPECIFICATION TWO: (Peace Officer)

The Grand Jurors further find and specify that the victim of the offense is a peace officer,
as defined in Section 2935.01 of the Revised Code.

ECF No. 14, Appendix, Volume | of XI, at 23-26.
Mitts pleaded not guilty and not guilty by reason of insanity to all charges. ECF No. 14,
Appendix, Volume 1, at 28-29.

C. Trial & Sentencing

On August 30, 1994, thetrid court granted Mitts s motion for referrd to the court psychiatric
clinic for a determination of Mitts's competency to stand trid and of his sanity at the time of the act.
ECF No. 14, Appendix, Volume |, at 39; ECF No. 39, Transcript, Volume |, a 25. In her sanity
report, Dr. SoniaMcKee of the court psychiatric clinic concluded asfollows. “[1]t is my opinion with
reasonable medica certainty that Mr. Mitts did not have a severe menta disease or defect on August
14, 1994.” ECF No. 17, Appendix, Volume IV, at 267, First Amended Petition, etc. Exh. 1-11.
On September 21, 1994, psychiatrist Dr. McKee testified that in her opinion, with reasonable medica
certainty, Mitts was competent to sand trid. Tr., Volume |, a 47. On the same day, the trid court
ruled that Mitts was competent to stand trid. 1d. at 121. On September 26, 1994, defense counsdl
requested appointment of Dr. James Eisenberg to examine Mitts and to appear as a defense witness at

trid. I1d. a 54. On September 29, 1994, the motion was granted. 1d. at 56.
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On October 24, 1994, the matter proceeded to ajury trid. 1d. Mitts was represented at trial
by attorneys Thomas M. Shaughnessy, Thomas O’ Madley, and Mark Rudy. Petition, at 6. On
November 3, 1994, the jury returned unanimous verdicts finding Mitts guilty of al counts and
specifications. ECF No. 42, Transcript, Volume 1V, at 1371-74.2 The mitigation phase of thetrid
began on November 14, 1994. Return of Writ, Exh. A, at 2. On November 15, 1994, the jury
returned a recommendation that Mitts be sentenced to death on counts one and two of the indictment.
Tr., Volume IV, at 1580-81. On November 22, 1994, thetria court filed a written opinion accepting
the jury recommendation and thereby sentenced Mittsto death. ECF No. 14, Appendix, Volume |, at
124-25. Thetrid court ordered that Mitts be sentenced to three (3) years imprisonment for conviction
of afelony with afirearm, the sentence to be served prior to and consecutive with the desth sentence.
Id. a 125. Mittswas aso sentenced to consecutive terms of 10 to 25 years imprisonment on Count 3
and Count 4. 1d.

I. PROCEDURAL BACKGROUND

A. Direct Appeal

1. Court of Appeals

Represented by David L. Doughten and Thomas M. Shaughnessy, Mitts agppeded his
conviction and death sentence to the Ohio Court of Appeds, Eighth Didrict, raising the following eleven
assgnments of error:

1. Thetrid court abused its discretion when it refused to charge the jury on the
defense of voluntary intoxication.

2The trial transcripts, which are located at ECF Nos. 40-42, will hereinafter be referenced
as“Tr.”
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10.

11.

Thetrid court erred by prohibiting an expert witness from answering a
hypothetical question in violation of the gppellant’ s right to compulsory process.

Thetrid court erred by failing to merge capital specification 11, 111, and IV which
resulted in jury consideration of duplicative specifications.

The refusd of thetrid court to dlow the jury to recommend consecutive
sentences for each count of aggravated murder violated Mitts s rights under the
Fifth, Eighth, and Fourteenth Amendments to the United States Congtitution.

Mitts was deprived of his condtitutiona right to deliberations by ajury that was
fully cognizant of its repongbilities and duties when the trid court ingtructed the
jury that its death verdict was only a recommendation but alife verdict was
binding on the court.

Thetrid court’s inaccurate pendty phase ingructions misguided the jury asto
their duties under the law rendering the resultant sentence unreliable and
violaive of the Fifth, Sixth, Eighth and Fourteenth Amendments to the United
States Condtitution and Article |, 88 9, 10 and 16 of the Ohio Constitution.

Wheretria counsd failsto object to erroneous jury ingructions and improper
comments of the prosecutor, the defendant is denied effective assstance of
counsel where there is areasonable probability that the death sentence would
not have been recommended had the objections been made.

Thetrid court erred by refusing to provide a mitigating ingruction asto Mitts's
intoxication at the time of the offense in contravention of the Fifth, Eighth and
Fourteenth Amendments to the United States Condtitution.

The aggravating factors present in Mitts s case do not outweigh the mitigating
factors pursuant to R.C. 2929.03, thereby rendering the degth sentence violative
of the Fifth, Sixth, Eighth and Fourteenth Amendments of the United States
Congtitution and Article |, 88 9 and 16 of the Ohio Condtitution.

Thetrid court improperly weighed the relevant sentencing factors in violation of
R.C. 2929.03(F).

Imposition of the desth sentence violates the Sixth, Eighth and Fourteenth
Amendments to the United States Condtitution and Article |, 88 2, 9, 10 and
16, of the Ohio Condtitution.
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ECF No. 15, Volume I1, at 55, Appellant’s Brief and Assignments of Error, at 1-2 (filed Feb. 12,

1996).
On December 19, 1996, the Court of Appedsissued a decison affirming the Common

Pleas Court judgment. Mitts, No. 68612, at *1. Asto the first assgnment of error, Mitts argued that
thetriad court committed reversible error in the guilt phase when it refused to ingtruct the jury on the
defense of intoxication. The court of apped s disagreed, sating:

The generd rulein American jurisprudence is that voluntary
intoxication is not a defense to any crime. Sate v. Wolons (1989), 44
Ohio St.3d 64, 68. See, dso, ALI Mode Pena Code Art. 2, Section
2.08. Ohio concurs with this generd rule. Sate v. Wolons, supra.
However, voluntary intoxication is a defense in Ohio where specific
intent is a necessary element of the crime and "the intoxication was such
asto preclude theformation of suchintent * * *." State v. Hicks
(1989), 43 Ohio St.3d 72, 75, quoting State v. Fox (1981), 68 Ohio
S.2d 53, 55. In order to raise this defense, "evidence of a nature and
qudity sufficient to raise the issue must be introduced, from whatever
source* * * " e, evidence which, if believed, would support an
acquittal. State v. Hicks, supra, quoting State v. Robinson (1976), 47
Ohio St.2d 103, 112. Moreover, it has been stated that "[t]he only
persons who could successfully raise areasonable doubt asto their
cgpacity to form specific intent essentiad to the flony charged must * *
* be so intoxicated as to be mentally unable to intend anything * * *."
Wertheimer, Diminished Capacity Defense to Felony-Murder, 23
Stanford L.Rev. 799, 805, quoted in State v. Jackson (1972), 32 Ohio
St.2d 203, 206. Accord Sate v. Otte (1996), 74 Ohio St.3d 555,
564.

Ohio law isaso clear that it iswithin the sound discretion of the
trid court to determine whether the evidence presented is sufficient to
require ajury indruction, Sate v. Wolons, supra; State v. Hicks,
supra, due to "deep seated distrust of the reliability of such evidence.”
Id., quoting State v. Fox, supra. The Fox Court explained:

Given the admissihility of evidence of
intoxication, the issue iswhether the trid court erred by
refusing to go further and charge the jury on the
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possibility intoxication negated formation of the specific
intent to attempt murder.

This court firgt addressed this preciseissuein
Nicholsv. State (1858), 8 Ohio St. 435. In that case
Caeb Nicholswas tried by jury for attempted murder.
On apped, Nichols clamed, among other
errors, thefalure of thetrid court to instruct that
drunkenness should be considered by the jury in
determining the existence of the mdicious intent
charged. After 'somewhat anxious deliberation, we
concluded that ‘a proper regard to the public safety in
the practical adminigtration of crimina justice mandated
introduction of the evidence of intoxication, ‘to show
that the accused did not at the time intend to do the act
which hedid do." Nichols, supra, at 439. But we
refused to require ajury ingtruction to be given on the
question, gating asfollows:

"* * % [W]hen we admit
evidence of intoxicationto rebut * * * a
charge of deliberation and
premeditation, * * * we think we have
gone far enough; and thet, looking to the
practical adminigration of the crimina
law, a due regard to the public safety
requires that the mere question of malice
should be determined by the
circumstances of the case, aside from
the fact of intoxication, asin other
cases.' Id.

This court'sdenid of aright to ajury chargein
Nichols was based on a deep seated distrust of the
religbility of such evidence: ' Intoxication is esslly
amulated. It is often voluntarily induced for the sole
purpose of nerving awicked heart to the firmness
requisite for the commission of a crime soberly
premeditated, or as an excuse for such crime.’ Id.
Rather than impose a drict rule of crimind procedure,
we |eft the trid judge with discretion to handle the

10
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evidence and submit it to the jurors in the gppropriate
manner.

Subsequent cases decided by this court have
recognized the gppropriateness of a gpecia jury charge
on the effect of intoxication on formation of intent when
that issueis properly raised by the evidence. But this
court has never found it necessary to promulgate arule
to regulate judgesin this matter.

Nor isthis court well suited to make such arule.
This matter is best eft to the discretion of the
experienced trid judge.

State v. Fox, supra, at 55-56.

Finally, the mere fact that a defendant isintoxicated does not
make him incgpable of acting with purpose. State v. Huertas (1990),
51 Ohio $t.3d 22, 28. Intoxication, even severe intoxication, can co-
exis with purpose. Sate v. Hicks, supra, at 74.

Even if we assume for purposes of this assgnment of error that
the jury may reasonably have concluded that defendant was intoxicated,
the jury could not reasonably have doubted that defendant acted with
purpose. Accord State v. Hicks, supra, a 75. He left his gpartment
wearing glasses and an ear set used for shooting, fixed alaser scope
onto John Bryant's chest, uttered aracid epithet, and shot Bryant in the
chest mortally wounding him.

Similarly, the jury could not have reasonably doubted that
defendant purposefully killed Sgt. Glivar in order to €ude capture and
arrest for shooting Bryant. His statementsto Lt. Kaiser and
Chief Sderno immediately thereafter show that he knew hewasin
jeopardy for thisact and that he probably would not leave his gpartment
dive

Defendant's overall conduct reveds clearheadednessin light of
his purposeful actions of threstening but not harming Rhone, cdling
Chief Sderno and describing to him what he had just done, conversing
with the officers about his ex-wife, surreptitioudy leaving the apartment
to fire upon the officers then fleeing back into the apartment, aming and

11
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shooting Sgt. Glivar's shotgun at a predesignated target then evauating
hisam, shoating at Officer Mackey while il duding capture, and
tenacioudy fighting the officers even after being wounded. Thereisno
evidence to "negate a conscious awareness of the circumstances and
eventsthat transpired.” See State v. Wolons, at 69. Findly, even though
Chief Sderno and Det. Arko thought that defendant was intoxicated,
"the record overal indicates that he was not so intoxicated that he was
not fully aware of the events taking place around him." See Sate v.
Wolons, supra, at 69.

Moreover, defendant's own expert SonyaMcKee, M.D.,
confirmed that notwithstanding her conclusion that defendant was
intoxicated, he could nonetheless act purposely at thistime and form a
specific intent to kill. (Tr. 1201, 1222-1223). Dr. McK ee aso noted
that defendant had "rational reasons’ for his actions and he expressed a
clear choice to kill some people and not others. (Tr. 1225).

In short, we find that the evidence of intoxication did not negate
specific intent and therefore the trid court did not abuse its discretion in
denying an ingruction on voluntary intoxication. Thefirst assgnment of
error isoverruled.

Sate v. Mitts No. 68612, 1996 WL 732452, at *6-8 (Ohio Ct. App. Dec. 19, 1996).

In the second assgnment of error, Mitts argued that the trid court violated the
condtitutiona provisons guaranteeing compulsory process and Federd Rules of Evidence 702, 703, and
705, when it refused to allow Dr. McKee to answer a hypothetica question addressing the issue of
specific intent to kill. The appeals court disagreed:

In Sate v. Cooey (1989), 46 Ohio $.3d 20, 26, the Supreme
Court held that a crimind defendant may not offer expert psychiatric
testimony, unrelated to the insanity defense, to show that dueto
intoxication or any other reason, he lacked the menta capacity to form
the specific menta state required for a particular crime. The Court
Stated:

[A defendant] may not offer expert psychiatric
testimony, unrelated to the insanity defense, to show that

12
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* * * [he] lacked the menta capacity to form the
specific menta date required for a particular crime or
degree of crime. State v. Wilcox (1982), 70 Ohio
St.2d 182, 24 0.0.3d 283, 436 N.E.2d 523,
paragraph two of the syllabus.

The Wilcox ruleis based on amigtrugt of the
ability of psychiatry to accuratdy ‘fine-tune degrees of
capacity among offenders who are sane--i.e., who have
the minimal capacity to act voluntarily. Wilcox, supra,
at 190- 194, 24 O.0.3d at 289-291, 436 N.E.2d at
528-530. It isirrdlevant, in our view, whether the
asserted incapacity to form mens rea is caused by a
mentd disorder, by intoxication, or (as Cooey contends
here) by a combination of the two. We are offered
nothing to convince us that psychiaric fine-tuning'
would be any more accurate where the asserted
incapacity is caused by intoxication.

Aswe noted in Wilcox, lay jurors need no
expert testimony to determine whether the accused was
too intoxicated to be able to intend anything. Wilcox,
supra, at 194, 24 0.0.3d at 291, 436 N.E.2d at 530.

To dlow psychiatric tesimony on specific intent
would bring into Ohio law, under ancther guise, the
diminished capacity defense we rgjected in Wilcox.

Id. See, adso, Satev. Sagle (1992), 65 Ohio St.3d
597, 607.

The second assignment of error is overruled.
Mitts No. 68612, at *8-9.
In the third assgnment of error, Mitts argued that the presence of three separate mass murder
specificationsin Counts One and Two caused the jury to consider duplicative specifications within the

penalty phase. The court of appedls responded:
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It iswdl-established that where specifications arise from the
same act or indivishle course of conduct, and are committed with the
same animus, they are duplicative and must be merged for purposes of
sentencing. State v. Jenkins (1984), 15 Ohio S$t.3d 164, paragraph five
of the syllabus. Should merging take place upon appdlate review of the
desth sentence, resentencing is not automaticaly required where the
reviewing court independently determines that the remaining aggravating
circumstances outweigh the mitigating factors beyond a reasonable
doubt and the jury's congderation of duplicative aggravating
circumstances in the penalty phase did not affect the verdict. 1d. Accord
Sate v. Garner (1995), 74 Ohio St.3d 49, 54-55 (application of the
Jenkins test during independent review does not violate the right to tria
by jury). See, dso, Sate v. Combs (1991), 62 Ohio St.3d 278, 286.

In State v. Garner, supra, the Supreme Court set forth a
corollary to its earlier pronouncementsin Sate v. Jenkins, supra,
regarding merger, and stated:

We believeit is anecessary corollary to
Jenkins that, where ajury in the guilt phase of a capita
trid has found the defendant guilty of duplicative
specifications, atria court should ingtruct the jury in the
pendty phase that those duplicative specifications must
be considered merged for purposes of weighing the
aggravating circumstances againg the mitigating factors.

Id., at 53.

Asto the specific question presented herein, we further note that
R.C. 2929.04(A)(5) provides for mass murder specifications and states
asfollows

Prior to the offense a bar, the offender was
convicted of an offense an essentid eement of which
was the purposeful killing of or attempt to kill another,
or the offense at bar was part of a course of conduct
involving the purposeful killing of or attempt to kill
two or more persons by the offender. (Emphasis
added).
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Thus, by definition, this specification contemplates the
purposeful killing or attempt to kill two or more personswithin asingle
course of conduct. Moreover, this specification has been gpplied where
there were long time lapses between killings. See Satev. Slva
(February 11, 1991), Stark App. No. CA-8047, unreported, and
citations listed therein. Thus, it is clear that where ajury has returned
guilty verdicts upon two or more mass murder specificationswithin a
single count of aggravated murder and each specification arisesfrom a
single course of conduct, the specifications are duplicative and must be
merged for sentencing. We therefore hold that atria court may not, in
its pendty phase ingructions, ingtruct the jury regarding a separate mass
murder aggravating circumstance for each victim within a course of
conduct involving the purposeful killing or attempted killing of two or
more persons. Rather, the court may present the jury with no more than
one mass murder aggravating circumstance, which includes dl of the
victims within the course of conduct as determined in the guilt
proceeding, for each gpplicable count of aggravated murder.

Applying the foregoing with regard to the desth pendties
returned in this matter, it is clear that the trid court erred in indructing
the jury regarding separate mass murder aggravating circumstances for
eech victim within the course of conduct as determined in the guilt
proceeding, for each count of aggravated murder, and in failing to
indruct on asingle mass murder aggravating circumstance which
included dl of the victims within the course of conduct for each count of
aggravated murder. We find beyond a reasonable doubt, however, that
thetrid court's fallure to instruct the jury that duplicative aggravating
circumstances should be consdered merged did not influence the jury to
recommend degth rather than life imprisonment. That is, merger of the
duplicative mass murder aggravating circumstances for each separate
shooting victim into a Sngle mass murder aggravating circumstance
which ligts each shooting victim within a single course of conduct, would
not change the nature of the evidence which the jury was statutorily
required to congder in making its recommendetion asto apossble
sentence of death. Moreover, the jury was not expresdy instructed that
itsfinding of guilt on multiple specifications should be deemed to
increase the weight it accorded the aggravating circumstances. Cf. Sate
v. Penix (1987), 32 Ohio St.3d 369, 372. We find that the weight of
the aggravating circumstances was not inflated as the result of the trid
court's fallure to indruct the jury that it was to consider the duplicative
specifications merged. Consgtent with the andyss of Garner, supra,
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athough thetrid court erred in not merging the specifications, the weight
of the aggravating circumstances was not inflated, rendering the
weighing processinvalid.

Finally, Supreme Court precedent clearly demonstrates that our
gpplication of the Jenkins test for merger and the Garner corollary to
that test does not abridge defendant's right to tria by jury, see Garner,
supra. Likewise, no condtitutiona violation occurs where errors found
to have occurred in the penalty phase of a capital trid are deemed cured
upon independent review by the court of appedls as required by R.C.
2929.05. Id., at 55; accord State v. Combs, supra; see, also, State v.
Fox (1994), 69 Ohio St.3d 183, 191-192.

Defendant's third assgnment of error is overruled.
Sate v. Mitts No. 68612, 1996 WL 732452, at *9-11 (Ohio Ct. App. Dec. 19, 1996).
In the fourth assgnment of error, Mitts contended that the trid court erred in denying his request
to indruct the jury that it could recommend that Mitts receive consecutive life sentences for his
convictions for aggravated murder. Mitts also contended that the tria court refused to dlow the jury to

recommend consecutive sentences in response to ajury question during sentencing deliberations. The

appedl s court responded:

This contention wasrgjected in State v. Grant (1993), 67 Ohio
St.3d 465, 482. The Court stated:

In propogition of law twenty-seven, Grant
clamsthat thetrid court erred by refusing to ingruct the
jury that the court could impose consecutive life
sentences. However, ‘the subject of dipositionisa
matter for the court and not for the jury and, thus, need
not be considered by the  jury." Sate v. Rogers
(1985), 17 Ohio St.3d 174, 182, 17 OBR 414, 421,
478 N.E.2d 984, 992. In this casethe jury was
properly ingtructed as to their possible sentencing
recommendations. degth, life with posshility of parole
after twenty years, and life with posshility of parole
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after thirty years. The jury does not have an option of
recommending whether life sentences shdl run
consecutively or concurrently.

By application of the foregoing, defendant's fourth assgnment of
error is without merit.

Mitts No. 68612, at *11.

In the fifth assgnment of error, Mitts argued that the trid court’s ingtruction that a desth verdict
isonly arecommendation diminished the jury’s sense of responsibility in sentencing Mitts to death, as
prohibited by Caldwell v. Mississippi, 472 U.S. 320, 328-29 (1985). The court of appeals
determined:

Subsequent to its decision in Caldwell, the United States
Supreme Court held that "[t]o establish a Caldwell violation, a
defendant necessarily must show that the remarks to the jury improperly
described the role assigned to the jury by local law." See Dugger v.
Adams (1989), 489 U.S. 401, 407. Thus, where the challenged
ingruction accuratdly states Ohio law, a Caldwell chdlenge will be
rejected. See Sate v. Hicks (1989), 43 Ohio St.3d 72, 80. See, aso,
Satev. Durr (1991), 58 Ohio $t.3d 86, 93.

In thisingtance, the jury was ingtructed that a verdict for the
sentence of death is a recommendation which was not binding upon the
trid court and that the final decision was placed upon the court, but a
verdict for alife sentence is binding upon the court. (Tr. 1569). The
Supreme Court has repeatedly stated its preference that no comment be
meade regarding ultimate respongbility for determining the
appropriateness of a death sentence, but it has also repeatedly held that
such indruction accurately states Ohio law and does not condtitute
reversible error. See, e.g., Sate v. Loza (1994), 71 Ohio S$t.3d 61,
74.

Accordingly, this assgnment of error is overruled.

Mitts, No. 68612, at *11-12.
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In the sixth assgnment of error, Mitts argued that the tria court’ s ingtructions during the pendty
phase regarding reasonable doubt, consderation of lesser pendties, and the omisson of sympathy were
prgudicidly erroneous. Asto the court’s instruction on reasonable doubt, Mitts aleged that the trid
court erred in giving the jury the following ingtruction: “Reasonable doubt is present when after you have
carefully consdered and compared dl the evidence, you cannot say you are firmly convinced of the
truth of the charge.” Tr., a 1562-1563 (emphasis added). The gppedls court stated as follows:

Defendant concedes that this language is part of the statutory
definition of reasonable doubt set forth in R.C. 2901.05(D). He asserts,
however, that the court's use of the term "truth of the charge’ during the
pendty phase ingructions precluded any meaningful weighing of the
aggravating and mitigating factors snce the jury hed dready found
defendant guilty of the "charge" during the pendty phase.

This contention was found to be "totaly devoid of merit” in
Sate v. Spirko (1991), 59 Ohio St.3d 1, 17. The court stated:

* * * defendant ignores the requirement that the
jury must weigh the aggravating circumstances against
the mitigating factor(s), and the trid court so Sated at
least three times during its ingtruction at the pendty
phase.

See, also, Sate v. Davis (June 8, 1995), Cuyahoga App. No
64270, unreported, ("the aggravating circumstance is the ‘charge that
the jury in comparing the state's evidence must be convinced beyond a
reasonable doubt outwe ghs whatever mitigating circumstance appellant
presented[;] * * * thereisno error in the ingtruction.”)
Asto the court’ singtruction regarding consideration of lesser pendties, Mitts argued that the
court erroneoudy gave an “acquittal firs” ingruction which improperly required the jury to rgect the
degth pendty before considering the life sentence options. This section of the charge provided as

follows
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* * * you must determine beyond a reasonable doubt whether
the aggravating circumstances, which the defendant, Harry D. Mitts, Jr.,
was found guilty of committing in the separate counts, are sufficient to
outweigh the mitigating factors you find are present in this case.

When dl 12 members of the jury find by proof beyond a
reasonable doubt that the aggravating circumstances in each separate
count with which Harry D. Mitts, J., has been found guilty of
committing outweigh the mitigating factors, if any, then you must return
such finding to the Court.

| ingruct you as a métter of law that if you make such afinding,
then you must recommend to the Court that the sentence of death be
imposed on the defendant Harry D. Mitts, Jr.

* k% %

I will now reed to you the verdict forms which will goply in this
case. No inference isto be drawn fromthe order in which | read
these forms to you. (Emphasis added.) (Tr. 1568-1570).

The court of appeals responded:

Under State v. Brooks (1996), 75 Ohio St.3d 148, 159-160,
the supreme court held that a pendty phase ingruction that "you are
now required to determine unanimoudy that the deeth pendity is
ingppropriate before you can consder alife option” was plainly
incorrect and contrary to R.C. 2929.03(D)(2), which contains no
limiting language as to when a jury may contemplate a life sentence.

R.C. 2929.03(D)(2) provides asfollows:

If the jury unanimoudy finds by proof beyond a
reasonable doubt, that the aggravating circumstances
the offender was found guilty of committing outweigh the
mitigating factors, the trid jury shal recommend to the
court that the sentence of death be imposed on the
offender. Absent such afinding, the jury shal
recommend that the offender be sentenced to life
imprisonment with parole digibility after serving twenty
full yearsimprisonment or to life imprisonment with
parole digibility after serving thirty full years of

19




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 23 of 205. PagelD #: 665

imprisonment.

Applying the foregoing, we hold that the trial court'singruction
did not inform the jury that it was required to determine that the death
pendty was ingppropriate before it could consder life imprisonment.
Rather, the court's charge tracked R.C. 2929.03(D)(2) and informed
the jury thet life imprisonment could be consdered if thejury failed to
find that the aggravating circumstances outweighed the mitigating factors
beyond a reasonable doubt. This conclusion is bolstered, moreover, by
the jury question submitted to the court prior to the issuance of the death
verdicts, which inquired as to whether terms of life imprisonment would
be served consecutively or concurrently. (Tr. 1579).

Asto the court’ singruction that the jury “must not be influenced by any consideration of
sympathy or prejudice,” the Ohio Court of Appeds stated asfollows:

[1I]n Sate v. Landrum (1990), 53 Ohio S$t.3d 107, 123, the
supreme court gpproved such an ingtruction and noted that it is intended
to ensure that sentencing is based on reviewable guidelines, not ajuror's
persond bias or sympathy. See, also, Sate v. Jenkins, supra,
paragraph three of the syllabus.

In any event, the court did subsequently ingtruct the jury that
mitigating factors "are factors that while not justifying or excusing the
offense or offenses, may in fairness and mercy be considered by you as
extenuating or reducing the degree of the defendant's responsibility or
punishment.” (Tr. 1565). This charge congtitutes adequate instruction

concerning the extension of mercy to acapitd defendant. State v.
Garner, supra, at 57.

The sixth assgnment of error is overruled.
Sate v. Mitts No. 68612, 1996 WL 732452, at * 12-14 (Ohio Ct. App. Dec. 19, 1996).
In the seventh assgnment of error, Mitts argued that he was denied effective ass stance of
counsd because tria counsd did not object to the court’ s instructions regarding aggravating

circumstances and reasonable doubt, the court’ s “ acquittal-first” ingtruction, the use of the term
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recommendation throughout the trial and in the jury indructions, and the court’s submission of
duplicative specifications to the jury. The gppeds court responded: “As we have previoudy determined
there is no underlying error, we will not credit defendant’s claim that counsel was ineffective. Accord
State v. Henderson (1989), 39 Ohio St.3d 24, 33. The seventh assignment of error is overruled.”®
Mitts, No. 68612, at * 14.

In the eighth assignment of error, Mitts argued that the trid court erred in refusing to specificaly
indruct the jury that it could congder as mitigating the fact that Mitts was highly intoxicated at the time of
the offenses. The court of gpped s responded:

With regard to the substantive value of such evidence, we note
that in State v. D'Ambrosio (1995), 75 Ohio St.3d 141, 145, the
Supreme Court held that "in certain circumstances, voluntary
intoxication can condtitute a mitigating factor, abet aweak one."
Accord Sate v. Lawson (1992), 64 Ohio $t.3d 336, 352 ("Another
potential mitigating factor is appellant's heavy drug and acohol
consumption prior to the murder. Any impact, however, is weakened by
the fact that appelant had no difficulty driving to the murder scene.™)
But, see, Sate v. Sagle (1992), 65 Ohio St.3d 597, 614 (alcoholism,
addiction, and voluntary intoxication are not mitigeting factors).

Further, in State v. Sowell (1988), 39 Ohio St.3d 322, 336-
337, the supreme court concluded that aclaim of intoxication is entitled
to little or no mitigating weight where the evidence established that
defendant possessed the capacity to form a specific intent and to
gppreciate the wrongfulness of his conduct at the time of the crime.

With regard to the procedure by which such evidence isto be
considered, the Sowell Court has stated:

R.C. 2929.04(B)(7), which directs the

SWithin this assignment of error, Mitts also claimed that the trial court erroneously defined
the term “aggravating circumstances.” However, Mitts did not provide any argument in support of
this claim, and the trial court did not review it.
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sentencer to consder "[a]ny other factorsthat are
rdevant to the issue of whether the offender should be
sentenced to death * * * " isrelevant in that gppellant
clamsto have been intoxicated a the time of the
offense.

Id. In State v. Landrum (1990), 53 Ohio $t.3d 107, 122, the
court noted that atria court is permitted to give agenera ingtruction
under this provision and is not required under the law to separately
indruct upon each factor which is framed by defense counsel under this
provison. The Landrum Court stated:

Whilethetrid judge might have tailored the
ingructions more to the evidence, such an gpproach is
not required. Thetrid judge did not misstate the law.
Nor did he exclude congderation of possible mitigating
factorsasin Lockett v. Ohio (1978), 438 U.S. 586.
Hence, there was no error.

Applying the foregoing, we conclude that the trid court did not
er in thisinstance. Defendant offered evidence of intoxication for
mitigation purposes, and the tria court was not required to give a
separate indruction on voluntary intoxication.
The eghth assgnment of error iswithout merit.
Mitts No. 68612, at *14-15.

In the ninth assgnment of error, Mitts chalenged the jury’ s determination that the aggravating
circumstances of which he was found guilty outweighed the mitigating factors beyond a reasonable
doubt. Mitts argued that the duplicative specifications should have been merged and that he presented
evidence which sgnificantly mitigated his culpability. The apped's court responded:

The standard of review used by this court to assess the validity
of aclam that the verdict is againg the manifest weight of the evidence

was st forth in Sate v. Martin (1983), 20 Ohio App.3d 172, 175, as
folows
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The court reviewing the entire record, weighs
the evidence and al reasonable inferences, considersthe
credibility of the witnesses and determines whether in
resolving conflictsin the evidence, the jury clearly lost its
way and created a manifest miscarriage of justice that
the conviction must be reversed and anew tria ordered.
The discretionary power to grant anew trid should be
exercised only in the exceptiond case in which the
evidence weighs heavily againg the conviction.

We further note that the weight to be given the evidence and
credibility of the witnesses are primarily for the trier of fact. State v.
DeHass (1967), 10 Ohio $t.2d 230, paragraph two of the syllabus.
Likewisein capitd cases, the weight to be given mitigation isbest left to
thetria court. State v. Lott (1990), 51 Ohio S$t.3d 160, 171; State v.
Lundgren (1995), 73 Ohio St.3d 474, 493.

In thisingtance, the evidence presented in connection with
defendant's conviction for the aggravated murder of John Bryant
demondtrated that the aggravating circumstances which defendant was
convicted of committing are that the offense was part of a course of
conduct in which defendant (1) purposely killed Sgt. Glivar; (2)
purposdly attempted to kill Lt. Kaiser; and (3) purposely attempted to
kill Officer Mackey.

The evidence presented in connection with defendant's
conviction for the aggravated murder of Sgt. Glivar demondtrated that
the offense was part of a course of conduct in which defendant (1)
purposely killed Bryant; (2) purposdy killed a uniformed police officer;
(3) purposdly attempted to kill Lt. Kaiser; and (3) [Sic] purposely
attempted to kill Officer Mackey.

For mitigation, defendant presented evidence that he had no
prior crimind history, had served in the Coast Guard, had a history of
steady employment, and was a devoted father and friend. He dso
presented some evidence that the offenses were rdated to his
consumption of acohol on the date of the offense, and defendant
expressed remorse for his actions.

In State v. Steffen (1987), 37 Ohio $t.3d 111, paragraph two
of the syllabus, however, the supreme court stated:
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While R.C. 2929.04(B)(7) evidencesthe
legidaturesintent that a defendant in a capital case be
given wide latitude to introduce any evidence that the
defendant consders to be mitigating, this does not mean
that the court is necessarily required to accept as
mitigating everything offered by the defendant and
admitted. The fact thet an item of evidence isadmissible
under R.C. 2929.04(B)(7) does not automatically mean
that it must be given any weight.

That is, evidence of the offender's history, background and
character which the jury considered, but did not find to be mitigating,
need be given little or no weight againg the aggravating circumstances.
Sate v. Sumpf (1987), 32 Ohio St.3d 95, 101. In Stumpf, the finder
of fact conddered proffered mitigating evidence that the defendant "was
afollower and not aleader, that he was generdly a hard worker, that he
had never had behaviord problems, that he had no significant crimind
record, that he had a strong family background and that he was
emotiondly stable" but found that with the exception of hisrddively
young age, and lack of asignificant crimina background, "he had not
established any mitigating factors by a preponderance of the evidence."
The supreme court concluded that the finder of fact did not err inits
weighing of the aggravating circumstances againg the mitigating factors.
By application of the foregoing, we are unable to conclude that the jury
lost itsway and created a manifest miscarriage of justice in thisingtance.

The ninth assgnment of error is overruled.
Sate v. Mitts No. 68612, 1996 WL 732452, at *15-16 (Ohio Ct. App. Dec. 19, 1996).

In the tenth assgnment of error, Mitts contended that the trid court’s separate opinion, in which
it found that the aggravating circumstances outweighed the mitigating factors beyond a reasonable doult,
did not comply with the requirements of Ohio Revised Code 2929.03(F). In support of this claim, Mitts
argued that the court did not weigh each aggravated murder conviction separately, did not list the

aggravating circumstances, failed to consder Mitts s lack of acrimind record as mitigating in violation of
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Ohio Revised Code 2929.04(B)(5), and failed to give any weight to other evidence offered in the
mitigation phase. The gpped s court responded:
R.C. 2929.03(F) providesin relevant part asfollows:

The court * * * when it impaoses sentence of
degth, shdl date in a separate opinion its specific
findings as to the existence of any of the mitigating
factors set forth in divison (B) of section 2929.04 of the
Revised Code, the existence of any other mitigating
factors, the aggravating circumstances the offender was
found guilty of committing, and the reasons why the
aggravating circumstances the offender was found guilty
of committing were sufficient to outweigh the mitigating
factors.

See, dso, Sate v. Maurer (1984), 15 Ohio St.3d 239,
paragraph three of the syllabus.

In State v. Maurer, supra, the supreme court noted the
importance of thetria court's duty under this provison:

Thefailure of thetrid court to comply with this
aspect of R.C. 2929.03(F) disrupts the review
procedures enacted by the Generd Assembly by
depriving the defendant and subsequent reviewing
courts of the trid court's perceptions as to the weight
accorded all relevant circumstances. In a closer case,
those perceptions could make a difference in the manner
in which a defendant pursues his gpped and inwhich a
reviewing court makes its determination.

Id., a 247. The supreme court has also held, however, that
even where atrid court fails to meet the requirements of the Satute,
subsequent independent review renders such error harmless. State v.
Scott (1986), 26 Ohio St.3d 92, 105.

In addition, it iswell settled that the trid court is not required to

accept as mitigating everything offered by the defendant and admitted.
See, e.g., Sate v. Murphy (1992), 65 Ohio St.3d 554, 577.
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In thisinstance, the trid court's opinion did not separately
address each aggravated murder conviction and did not list the
aggravating circumstances and the reasons why the aggravating
circumstances outweighed the mitigating factors. It therefore did not
meet the full requirements of R.C. 2929.03(F). Nonetheless, we do not
believethisisa"close casg" asdluded toin State v.

Maurer, supra. Moreover, our independent review undertaken
pursuant to R.C. 2929.05, infra, affirmsthetrid court's
conclusons. We are therefore unable to find the trid court's
omissions to be prgudicialy erroneous.

Defendant’ s tenth assgnment of error is overruled.
Sate v. Mitts No. 68612, 1996 WL 732452, at *16-17 (Ohio Ct. App. Dec. 19, 1996).
In the deventh assgnment of error, Mitts raised twenty-one challenges to the State's
desth pendty provisons. The court of gppeds hed asfollows:

Defendant first asserts that the death pendty deprives capitaly
charged defendants of life without due process of law since thereisno
indication thet it isthe least redtrictive means of furthering a compeling
dateinterest. Thisclam wasrgected in State v. Jenkins, supra, at
167-168 and State v. Apanovich (1989), 33 Ohio St.3d 19, 26. See,
aso, Sate v. Mills (1992), 62 Ohio St.3d 357, 372.

Defendant next asserts that cagpitd punishment congtitutes cruel
and unusua punishment. This claim was dso rgjected in Jenkins, supra,
at 168-169. See, also, Sate v. Coleman (1989), 45 Ohio St.3d
298, 308.

Defendant additionaly contends that the deeth penalty
procedures permit arbitrary charging decisons which may result in
discriminatory, arbitrary, or freakish impodtion of the degth
pendty. Thisargument was rgected in State v. Jenkins, supra, 169-
170, and State v. Coleman, supra.

Defendant aso clams that the bifurcated syssem which has the
same jury determine culpability then recommend punishment violates an
accused's rights to effective assstance of counsel. Defendant maintains
that if defense counsdl does not prevall in the guilt phase, his credibility
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isdiminished in the pendty proceedings before the samejury. Ina
related argument, defendant asserts that a bifurcated procedure which
relies upon asingle jury deprives an accused of hisright to afair trid
before an impartid jury. Defendant so asserts that the initial degth
qudifying procedure cregtes a negetive view that the defense will not
prevail in the guilt phase. These arguments were rgjected in State v.
Mapes (1985), 19 Ohio St.3d 108, 117, and Sate v. Zuern (1987),
32 Ohio $t.3d 56, 63.

Defendant next clams that language within the death pendty
datutory scheme that "the aggravating circumstances * * * outweigh the
mitigating factors' unconditutiondly invites reliance

upon the burden of proof by a mere preponderance of the evidence.
This claim was likewise rgjected in State v. Jenkins, supra

Defendant dso asserts that the schemeis devoid of specific,
detailed guidance and objective standards for weighing the aggravating
circumgances againg the mitigating factors. This clam wasrgected in
Sate v. Jenkins, supra; and State v. Buell (1986), 22 Ohio St.3d
124, 139-140.

Defendant additiondly maintains that the death pendty scheme
uncondtitutionaly impairs an accused'sright to ajury trid and to be free
from compulsory sef-incrimination because thefear  of recaiving the
deeth pendty forces guilty pleas and/or the submission of mitigating
factors. These clamswere rgected in Sate v. Buell, at 137-138; and
Sate v. Seiber (1990), 56 Ohio St.3d 4, 15-16.

Within his next argument, defendant asserts that the statutory
scheme does not contain an adequate check against the random,
disproportionate, or arbitrary imposition of the degth pendty sinceit
does not require juries to identify the mitigating factors relied upon when
alife sentence is recommended. In arelated argument, defendant
assarts that the omission of this information precludes meaningful
appellate and supreme court review. In Sate v. Jenkins, supra, the
supreme court noted that proportiondity review is not congtitutionaly
mandated. The court further Sated, asfollows:

Wefirgt observe that gppellant's argument that
proportiondity review is conditutiondly required is
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without merit. In Pulley v. Harris (1984), 465 U.S. 37,
79 L.Ed.2d 29, the Supreme Court held that neither
Gregg, Proffitt nor Jurek established proportionality
review as a conditutional requirement. Id. at 39. In
reaching this conclusion, the court reasoned as follows:

Needless to say, that some
schemes providing proportionaity
review are congitutiona does not mean
that such review isindigoensable. We
take statutes as we find them. To
endorse the statute as awholeis not to
say that anything different is
unacceptable. Aswas said in Gregg,
[w]e do not intend to suggest that only
the above-described procedures would
be permissible under Furman or that
any sentencing system constructed aong
these generd lines would inevitably
satisfy the concerns of Furman, for
each diginct system must be examined
on anindividuad bass.' 428 U.S,, at 95
* * *_ Examination of our 1976 cases
makes clear that they do not establish
proportionality review as a condtitutiona
requirement.

Thus, dthough viewed as commendable, the
decisonin Pulley demongtrates that proportiondity
review is not conditutionaly required in every case.
Other factors which minimize the risk of arbitrary and
cgpricious sentencing include bifurcated proceedings,
the limited number of chargegble capitd crimes, the
requirement that at least one aggravating circumstance
be found to exist and the consideration of a broad range
of mitigating circumstances. In conjunction with prior
United States Supreme Court decisions, the Generd
Assembly incorporated the aforementioned factorsin
Ohio's desth pendlty statutes, as well as providing
proportiondity review--a meaningful function which
reduces the arbitrary and capricious impostion of death
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sentences.

The question remains whether the absence of a
requirement that juries specify the mitigating factors
which they found to exist, and why these factors
outweigh aggravating circumstances, cregtes afata
defect in the statutes. We hold that it does not.

The fundamenta purpose behind proportiondity review
isto ensure that sentencing authorities do not retreet to the pre-
Furman erawhen sentences were imposed arbitrarily,
cgpricioudy and indiscriminately. To achieve this result, Sate
courts traditionally compare the overall course of conduct for
which a capitd crime has been charged with smilar courses of
conduct and the pendties inflicted in comparable cases. See
Gregg at 204-206, and Proffitt at 259-260.

The system currently in place in Ohio engbles
this court to obtain avast quantity of information with
which to effectuate proportiondity review, beginning
with data pertinent to all capital indictments and
concluding with the sentence imposed on the defendart,
whether or not a pleais entered, the indictment
dismissed or averdict isimposed by the sentencing
authority. See R.C. 2929.021, supra, at fn. 13.
Although gppelant would have this court require juries
returning a life sentence to specify which mitigating
factors were found to exist and why they outweigh
aggravating circumstances, we conclude that such
information is not an indigpensable ingredient in asssting
us to determine whether the impogtion of a death
sentence is disproportionate to sentences imposed for
smilarly proscribed courses of conduct.

Id., a 176-177. Thus, the supreme court has clearly rejected
these arguments, and we therefore likewise rgject them herein.

In his next argument, defendant complains thet the further review
provisons of R.C. 2929.05 are illusory since they contemplate
comparison only to other capital cases. Thisclam wasrgected in State
v. Davis (1992), 63 Ohio $.3d 44, 50 ("[T]he proportionality review
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mandated by R.C. 2929.05(A) does not require areview of those cases
in which a sentence of life imprisonment isimposed.”)

Defendant next maintains that since the degth pendty scheme
does not require findings regarding arbitrariness, passion, or prejudice, it
lacks a fundamental safeguard againg the capricious impogtion of the
death pendty. In Sate v. Buell, supra, at 144 and State v. Cook
(1992), 65 Ohio $t.3d 516, 529, the supreme court held that Ohio's
mandatory review procedures of R.C. 2929.05 serve as a safeguard
againg arbitrary or capricious imposition of the degth penalty.

Accordingly, we find this claim to lack merit.

Defendant additiondly argues that the desth pendty Satute
impermissibly mandates imposition of the desth pendty in the abosence of
mitigation or when the aggravating circumstances outweigh the mitigating
factors. Thisclam wasrgected in Sate v. Jenkins, supra; and State
v. Williams (1995), 73 Ohio St.3d 152, 173.

In his next argument, defendant contends that the state death
pendty scheme does not provide a sufficiently individuaized sentence
sinceit does not provide for ajury ingruction regarding mercy. Aswe
noted previoudy, the supreme court has held that an ingtruction to
exclude bias, sympathy or prgudiceis intended to ensure that
sentencing is based on reviewable guiddines, not ajuror's persona bias
or sympathy. State v. Landrum, supra. See, aso, State v. Jenkins,
supra,paragraph three of the syllabus, Sate v. Lorraine (1993), 66
Ohio $t.3d 414. In any event, the court did subsequently ingtruct the
jury that mitigating factors "are factors that while not judtifying or
excusing the offense or offenses, may in fairness and mercy be
consdered by you as extenuating or reducing the degree of the
defendant's respongbility or punishment.” (Tr. 1565). This charge
congtitutes adequate instruction concerning the extension of mercy to a
capita defendant. Sate v. Garner, supra, at 57.

In arelated argument, defendant asserts that the schemeis
flawed since it does not require any determination that degth is the only
appropriate punishment. This claim was rgected in Sate v. Buell,
supra, at 136-137; and State v. Williams, supra, 172-173.

Defendant additionaly maintains that the death penaty
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provisons uncongtitutionaly authorize the impodtion of the death penaty
where there is no demondtration that the accused acted with a conscious
desireto kill, premeditation, or ddiberation. This clam was considered
and rgected in State v. Jenkins, supra, at 170-171; and State v.

Scott (1986), 26 Ohio St.3d 92, 109.

Defendant also clams that since the death pendity is profoundly
different from al other pendties, the state must be required to prove
beyond al doubt that the aggravating circumstances outweigh the
mitigating factors. In arelated argument, defendant asserts that the
datutory definition of "reasonable doubt” is insufficient to meet the
requirement set forth in In re Winship (1970), 397 U.S. 358, 364, that
the fact finder must be convinced of guilt "with utmost certainty.” In
Sate v. Jenkins, supra, paragraph eight of the syllabus, the supreme
court held, "[t]he standard of proof in a capital prosecution is proof
beyond a reasonable doubt as defined in R.C. 2901.05 and not proof
beyond dl doubt." The court explained:

* * * \We are cognizant of the difficulty inherent
in any attempt to define this abgiract legal concept. The
United State Supreme Court recognized this problem in
Milesv. United States (1880), 103 U.S. 304, at page
312: 'Attempts to explain the term "reasonable doubt' do
not usudly result in making it any clearer to the minds of
the jury.' Scrutiny of the definition provided by the
General Assembly in R.C. 2901.05 reveals a substantial
smilarity to the explanation of 'reasonable doubt’ upheld
inHolland v. United States (1954), 348 U.S. 121. In
Holland, supra, at page 140, the United States
Supreme Court found, concerning ‘reasonable doubt,’
that 'the indtruction as given was not of the type that
could midead the jury into finding no reasonable doubt
when in fact there was some. * * *

The Generd Assembly has attempted, in R.C.
2901.05 and the definition of ‘reasonable doubt’ therein,
to provide not only a degree of consstency asto the
meaning of the term throughout the courts of this Sate,
but also to have a definition comprehengble to dl the
members of the jury and not merdly those trained in the
subtle nuance of legalese. Consdering the inherent
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difficulty in defining this abstract concept of reasonable
doubt, the smilarity of the definition under consderation
with thet in Holland, supra, and the beneficia aspects
of the legidative mandated definition, we find thet the
Generd Assembly has pronounced arationd definition
of 'reasonable doubt' which, when taken asawhole
correctly conveyed the concept of 'reasonable doubt’ to
thejury. (Footnote omitted).

Consequently, the standard of proof in a capita
prosecution is proof beyond a reasonable doubt as
defined in R.C. 2901.05 and not proof beyond al
doulot.

Id. at 211, citing Sate v. Nabozny (1978), 54 Ohio St.2d 195,
202- 203. See, also Sate v. Lundgren (1995), 73 Ohio St.3d 474,
493. Accordingly, these clams lack merit.

Defendant next asserts that the felony murder aggravating
circumstance contained in R.C. 2929.04(A)(7) merely duplicates the
felony murder offense found in R.C. 2903.01(B) and does not genuinely
narrow the class of persons digible for the death pendty. Defendant
additionaly maintains that this pecification uncongtitutionaly subjects
those who commit felony murder to a harsher pendty than that imposed
upon those who commit premeditated murder. The supreme court
regected these clamsin Sate v. Jenkins, supra, at 177- 178, and
Sate v. Henderson, supra, a 28-29. In any event, defendant was
neither charged with nor convicted of this aggravating circumstance, so
these dams are ultimately moot herein.

Finally, defendant asserts that the statutory schemeis void for
failing to require the state to prove the absence of any mitigating factor
and that shifting the burden to defendant to establish the existence of a
mitigating factor beyond a reasonable doubt prevents the jury from
consdering relevant mitigating evidence. This clam was rgected in
Sate v. Jenkins, supra, at 171-172. The court noted that pursuant to
R.C. 2929.03(D)(1), the defendant has the burden of going forward
with evidence of any factors in mitigation, and the prosecution has the
burden of proving, beyond a reasonable doubt, that the aggravating
circumstances that the defendant was found guilty of committing
outweigh the mitigating factors. The court then explained:
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" * * * the date carried the burden of proving
by proof beyond a reasonable doubt that the
aggravating circumstances gppelant was found guilty of
committing outweighed the mitigating factors. Since the
trid court correctly interpreted the sandards governing
the burden of proving mitigating factors and by what
degree, we are unable to find merit in this assgnment of
error.

Accord State v. Lawrence (1989), 44 Ohio St.3d 24, 27.
Likewise, we rgect thisclam heran.

Sate v. Mitts No. 68612, 1996 WL 732452, at *17-22 (Ohio Ct. App. Dec. 19, 1996).
The court of gppeals then conducted an independent review pursuant to R.C. 2929.05:

With regard to the first count of aggravated murder, the
evidence established that defendant killed Sgt. Glivar, a peace officer,
as part of acourse of conduct involving the killing of Bryant and the
attempted killing of Lt. Kaiser and Officer Mackey. With regard to the
second count of aggravated murder, the evidence established that
defendant killed Bryant as part of a course of conduct involving the
purposeful killing of Sgt. Glivar and the attempted killing of Lt. Kaiser
and Officer Mackey.

Asto the mitigating evidence offered in relation to both counts,
there was no evidence of any mitigating factors rdating to the
commission of the crime, as the victims neither induced nor facilitated
the offenses. R.C. 2929.04(B)(1). The defendant did not claim that he
committed the offenses as the result of duress or coercion. R.C.
2929.04(B)(2). There was no evidence that defendant, due to amental
disease or defect, was unable to conform his conduct to the
requirements of the law. R.C. 2929.04(B)(3). Similarly, defendant was
42 years old at the time of the offenses and was therefore not a youthful
offender. R.C. 2929.04(B)(4). He was the principa offender. R.C.
2929.04(B)(6).

Defendant did present uncontroverted evidence that he had no
sgnificant history of crimind convictions. R.C. 2929.04(B)(5).
Nonethdless, little weight should be accorded this factor snce his"entry
into the crimind ranks was terrifyingly brutal.” See State v. Grant,
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supra, at 486.

With regard to other factors, defendant presented some
evidence that the offenses had some association to intoxication due to
voluntary acohol consumption. Such clam is entitled to little or no
mitigating weight as the evidence established that defendant possessed
the capacity to form a specific intent and to gppreciate the wrongfulness
of his conduct at the time of the crime. State v. Sowell, supra, at 322.
Also within this factor, defendant had severd good family reationships,
a steady work history, had served his country, and expressed deep
remorse for the killings. These factors are entitled to some weight.
Nonetheless, it is our considered view with regard to both aggravated
murder counts, that the aggravating circumstances outweigh the
mitigating factors beyond a reasonable doubt, and the death pendty is
an appropriate punishment for each offense.

We are ds0 charged with determining whether the death pendty
is disproportionate to the pendty imposed in smilar cases. We conclude
that it is proportionate herein when compared to other cases of murder
asacourse of conduct involving the purposeful killing of two or more
persons. See Satev. Frazier (1991), 61 Ohio St.3d 247; State v.
Combs (1991), 62 Ohio St.3d 278; Sate v. Montgomery (1991), 61
Ohio $t.3d 410.

Mitts, No. 68612 at *22-23.
With this, the Ohio Court of Appedls affirmed the tria court’sjudgment. Id. at *23.

2. The Supreme Court of Ohio

Represented now by David L. Doughten and John P. Parker, Mitts appeded the Ohio
Court of Appedals decison to the Supreme Court of Ohio, asserting the following propositions of law:

1. In acapitd murder trid, the court must ingtruct the jury thet it may recommend
consecutive life sentences where the defendant has been convicted of two
Separate and distinct counts of aggravated murder. The failure to instruct
properly isviolative of the Fifth, Eighth, and Fourteenth Amendments to the
United States Congtitution.
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10.

11.

Thetrid court may not prohibit an expert witness from answering a hypothetica
question where it is relevant and would asss the jury in anayzing the evidence.

Falling to merge capita specifications which resultsin jury consderation of
duplicative aggravating factors cannot be held as harmless error where
sgnificant factors in mitigation were introduced into evidence.

Thetrid court must charge the jury on the defense of voluntary intoxication
where areasonable jury could find that the defendant could not form the
requisite intent due to his or her inebriation. The failure to provide the
indruction isaviolation of the Fifth, Sixth and Fourteenth Amendmentsto the
United States Congtitution and Article |, 88 9 and 16 of the Ohio Condtitution.

Thetrid court may not ingtruct the jury that its death verdict was only a
recommendation but a life verdict was binding on the court.

Inaccurate pendty phase ingructions that misguide the jury asto their duties
under the law render the resultant sentence unreliable and violative of the Fifth,
Sixth, Eighth and Fourteenth Amendments to the United States Congtitution and
Articlel, 889, 10 and 16 of the Ohio Condtitution.

Where trid counsd failsto object to erroneous jury ingtructions and improper
comments of the prosecutor, the defendant is denied effective assstance of
counsel where there is areasonable probability that the deeth sentence would
not have been recommended had counsel made the objections.

Thetria court may not refuse to provide relevant mitigating ingtructions to the
pendty phasejury. The refusd to indruct isin contravention of the Fifth, Eighth
and Fourteenth Amendments to the United States Condtitution.

Where the proven aggravating factors present in the evidence do not outweigh
the mitigating factors present pursuant to Ohio Revised Code 2929.03, a
sentence of degth is violative of the Fifth, Sixth, Eighth and Fourteenth
Amendments of the United States Congtitution and Article |, 88 9 and 16 of the
Ohio Congtitution.

Thetrid court improperly weighed the relevant sentencing factors in violation of
Ohio Revised Code 2929.03(F).

Imposition of the desth sentence violates the Sixth, Eighth and Fourteenth

Amendments to the United States Congtitution and Article |, 88 2, 9, 10 and 16
of the Ohio Condtitution.
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ECF No. 16, Appendix, Volume 111, Merit Brief of Appellant, at i-vi. On March 11, 1998, the Ohio
Supreme Court affirmed the judgment of the Ohio Court of Apped's upholding Mitts convictions and
death sentence. State v. Mitts 690 N.E.2d 522 (Ohio 1998).

In the first proposition of law, Mitts argued that the trial court erred when it denied his
request to instruct the jury that it could recommend that he receive consecutive life sentences on the two
counts of aggravated murder. The Ohio Supreme Court ruled as follows:

The court did not err by refusing to give Mittss requested

ingruction because it is not an accurate Statement of the law. See State

v. Scott (1986), 26 Ohio St.3d 92, 101, 26 OBR 79, 87, 497 N.E.2d

55, 63. Under Ohio law, "[@] jury has no option of recommending

whether life sentences should run consecutively or concurrently.” State

v. Allard (1996), 75 Ohio St.3d 482, 492, 663 N.E.2d 1277, 1287,

dting State v. Grant (1993), 67 Ohio St.3d 465, 482, 620 N.E.2d 50,

69; see, aso, R.C. 2929.03(D)(2).

During pendty ddliberations, the jury asked the trid court whether a verdict of life imprisonment
on counts one and two would be served consecutively or concurrently. The court responded that the
aggravated murder counts were separate and distinct counts, and the question of consecutive or
concurrent sentencing was up to thetria court. Mitts argued that the jury might have recommended a
life sentence had it been assured that the judge would or could order that the sentences be served
consecutively. The supreme court responded:

In Satev. Allard, 75 Ohio St.3d at 492, 663 N.E.2d at 1287,

when faced with the same issue, we responded that "assertions

regarding the jury's possible motives for asking about consecutive and

concurrent sentences are purely speculative’ and "thetrid court's

response to the jury's question was proper, snce ajury has no option of

recommending whether life sentences should run consecutively or
concurrently.”
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Mittsrelieson Smmons v. South Carolina (1994), 512 U.S.
154, 114 S.Ct. 2187, 129 L.Ed.2d 133. Smmons hdd that atrid
judge violated an accused's due process rights by refusing to ingtruct the
jury that alife sentence, under the facts and the applicable law, carried
with it no possibility of parole. Mittssreiance on Smmons is
misplaced. In Smmons, South Carolina statutes prohibited Simmonss
release on parole. Thisinformation was relevant given the prosecution's
argument of Simmons's future dangerousness and the evidence that the
public misunderstood the meaning of "life imprisonment” in South
Carolina. In Smmons, a plurdity reasoned that, to the extent that the
jury's misunderstanding (that Simmons could be released on parole)
pervaded the jury's ddiberations, it had the effect of creating afdse
choice between sentencing petitioner to death and sentencing him to a
limited period of incarceration. 1d. By contragt, in Mittss case the
prosecutor did not argue future dangerousness and there was no
misunderstanding by the jury--the law in Ohio isthat the judge isto
make the determination of whether sentences will be served
concurrently or consecutively. Moreover, counsd's argument that it
was unredidic to think that the tria judge would impose concurrent
sentences here is speculative. Accordingly we overrule Mittssfirst
proposition of law.

Mitts 690 N.E.2d at 528-29.

In the second proposition of law, Mitts argued that the trid court violated the congtitutiona
provisions guaranteeing compulsory process and Federd Rules of Evidence 702, 703, and 705, when it
refused to alow Dr. SonyaMcKee, apsychiatrist, to answer a hypothetical question addressing the
issue of specific intent to kill. The Ohio Supreme Court disagreed:

At trid, the defense cdlled Dr. McKee, who testified that she
had examined Mitts and found him competent, not suffering from any
mental disease or defect, and responsible for his acts.

Dr. McKee did think that Mitts was intoxicated on the day of
the offenses and suffering from impaired memory as aresult, and she
answered various hypothetica questions on those points. But the court

sustained the state's objection to a question concerning a hypothetical
man, "B," who hated "black people [and] palice officers” then got
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drunk, and shot a black man and a police officer. This question
contrasted "B" with a hypothetica person, "A," presumably Mitts, who
did not didike blacks or police officers.

Initidly, we note that Mitts did not preserve thisissue for review
by proffering the substance of the excluded testimony. See Evid.R.
103(A)(2); Sate v. Gilmore (1986), 28 Ohio St.3d 190, 28 OBR
278, 503 N.E.2d 147, syllabus. Even if it was properly preserved, we
would find no abuse of discretion in the excluson of this evidence. See
Sate v. Williams (1996), 74 Ohio St.3d 569, 576, 660 N.E.2d
724, 732, citing State v. Williams (1983), 4 Ohio $t.3d 53, 4 OBR
144, 446 N.E.2d 444, syllabus. Under Evid.R. 403(A), thetria court
must exclude evidence "if its probeative vaue is substantialy outweighed
by the danger of * * * confusion of the issues, or mideading the jury.”
Defense counsdl's attempt to secure Dr. McKee's opinion contrasting
two hypothetica persons was mideading and confusing.

Moreover, the trid court could have excluded the testimony
because, except in the mitigation phase, "a defendant may not offer
expert psychiatric testimony, unrelated to the insanity defense, to show
that, due to mentd illness, intoxication, or any other reason, he lacked
the mental capacity to form the specific mental state required for a
particular crime or degree of crime.” State v. Cooey (1989), 46 Ohio
St.3d 20, 26, 544 N.E.2d 895, 906; accord State v. Wilcox (1982),
70 Ohio St.2d 182, 194, 24 0.0.3d 284, 291, 436 N.E.2d 523, 530;
Satev. Sagle (1992), 65 Ohio St.3d 597, 607, 605 N.E.2d 916,
927; Sate v. Huertas (1990), 51 Ohio St.3d 22, 27, 553 N.E.2d
1058, 1065 (rejecting expert witnesses as to the effect of intoxication).
Thus, we rgect Mitts's second proposition of law.

Mitts, 690 N.E.2d at 526-27.

In the third proposition of law, Mitts argued that the trid court’ s fallure to merge duplicative
capital specifications was prgjudicid error because there was sgnificant mitigating evidence. He argued
that the failure to merge duplicative specifications prior to the pendty phase dlowed the government to

cumulate them in a manner which made it impossible for the jury to properly weigh the aggravating
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circumstances and the mitigating factors. ECF No. 16, Appendix, Volume 11, at 42, Merit Brief of
Appellant, at 18. The supreme court ruled asfollows:

Both aggravated murder counts charged Mitts with three
course-of-conduct specifications, R.C. 2929.04(A)(5). For example,
Count One, dleging the aggravated murder of Sgt. Glivar, included
specification three, a course-of-conduct specification in which Bryant
was killed. Specification four alleged a course of conduct in which Mitts
attempted to kill Lt. Kaiser, and specification five aleged a course of
conduct in which Mitts attempted to murder Officer Mackey. Count
Two, aleging the aggravated murder of Bryant, included three smilar
specifications concerning Sgt. Glivar, Lt. Kaiser, and Officer Mackey.

Multiple course-of-conduct specifications are duplicative and
must be merged at the sentencing phase. See State v. Jenkins (1984),
15 Ohio St.3d 164, 194-200, 15 OBR 311, 337-342, 473 N.E.2d
264, 292-296. In fact, such multiple course-of-conduct specifications
should not even be included in an indictment. In State v. Spisak (1988),
36 Ohio St.3d 80, 84, 521 N.E.2d 800, 803, this court held that
"[e]ach aggravated murder count should thus contain only one
specification that gppellant's acts were part of a course of conduct.”
Further, if such multiple specificationsare included in an indictment, the
"trid court should ingtruct the jury in the pendty phase that those
duplicative specifications must be considered merged for purposes of
weighing the aggravating  circumstances againg the mitigeting factors™”
Sate v. Garner (1995), 74 Ohio St.3d 49, 53, 656 N.E.2d 623, 630.
No such ingruction was given in this case. To determine whether that
omission congtituted reversible error we must engage in a two-pronged
andyss Id., dting State v. Jenkins, 15 Ohio St.3d 164, 15 OBR 311,
473 N.E.2d 264, at paragraph five of the syllabus. In the first prong we
determine "whether the specifications at issue 'ar[o]se from the same act
or indivisble course of conduct,’ and were thus, in fact, duplicative.” Id.,
quoating State v. Jenkins, 15 Ohio St.3d 164, 15 OBR 311, 473
N.E.2d 264, at paragraph five of the syllabus. The court of gppeds
correctly held, and the state concedes, that the specifications were
duplicative.

For the second prong, we must "determine whether the jury's

pendty-phase congderation of those duplicative aggravating
circumstances affected its verdict, and independently determine
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whether the merged aggravating circumstances outwelgh the mitigating
factors beyond areasonable doubt.” 1d. "[M]erging of aggravating
circumstances [can] take place upon appellate  review," and
"resentencing is not automaticaly required.” Sate v. Jenkins, 15 Ohio
St.3d 164, 15 OBR 311, 473 N.E.2d 264, at paragraph five of the
gyllabus, State v. Garner, 74 Ohio St.3d at 53, 656 N.E.2d at 630;
Sate v. Spisak, 36 Ohio St.3d at 84, 521 N.E.2d at 803.

We find that the trid court's falure to ingtruct the jury that the
duplicative specifications should be considered merged did not influence
the jury to recommend the deeth pendty rather than life imprisonment.
The outcome of the pendty hearing did not hinge on the failure to merge
these three course-of-conduct specifications. We agree with the
appellate court that merger of the duplicative course-of-conduct
specificationsinto a sngle specification ligting each shooting victim
would not change the nature of the evidence which the jury was
gatutorily required to consder. Furthermore, the judge did not instruct
the jury that itsfinding of guilt of multiple specifications should be
deemed to increase the weight given the aggravating circumstances. Cf.
Sate v. Penix (1987), 32 Ohio St.3d 369, 372, 513 N.E.2d 744,
747.

Moreover, our independent weighing of the mitigating factors
againg the properly merged aggravating circumstances may be used to
cure the penalty-phase error. State v. Combs (1991), 62 Ohio St.3d
278, 286, 581 N.E.2d 1071, 1079; Clemons v. Mississippi (1990),
494 U.S. 738, 110 S.Ct. 1441, 108 L.Ed.2d 725. Accordingly, we
rgject Mittss third proposition of law.

Mitts 690 N.E.2d at 529-30.

In the fourth proposition of law, Mitts challenged the trid court’ srefusd to ingtruct the jury on
voluntary intoxication when “areasonable jury could find thet the defendant could not form the requisite
intent dueto * * * inebriation.” The supreme court responded:

Aswe recognized in State v. Fox (1981), 68 Ohio St.2d 53,
54-55, 22 0.0.3d 259, 260, 428 N.E.2d 410, 411, "[t]he common

law and gatutory rule in American jurisorudence is that voluntary
intoxication is not adefense to any crime.” Nonetheless, "where specific
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intent is a necessary dement, * * * if the intoxication was such asto
preclude the formation of such intent, the fact of intoxication may be
shown to negdtive thisdement." Fox, 68 Ohio St.2d at 55, 22 0.0.3d
at 260, 428 N.E.2d at 411-412.

In denying the defense request for an ingruction on intoxication,
thetria court relied on State v. Hicks (1989), 43 Ohio St.3d 72, 538
N.E.2d 1030. In Hicks, thetrid court did not instruct on voluntary
intoxication despite evidence of intoxication. On gpped Hicks clamed
that he was so intoxicated, through cocaine, that he could not form the
specific intent to kill. TheHicks court  recognized that "[t]he issue of
intoxication is not raised as a defense to the eement of purpose* * *
merely because the evidence suggests reduced inhibitions, impaired
judgment or blurred appreciation by the defendant of the consequences
of hisconduct." Id. at syllabus.

It iswithin the sound discretion of the trid court to determine
whether the evidence is sufficient to require ajury ingruction on
intoxication. State v. Wolons (1989), 44 Ohio St.3d 64, 541 N.E.2d
443, paragraph two of the syllabus, State v. Fox, 68 Ohio St.2d 53,
22 0.0.3d 259, 428 N.E.2d 410. Evidence of intoxication is sufficient
to raise the intoxication defense only where, if believed, it would support
acquittal. State v. Hicks, 43 Ohio St.3d at 75, 538 N.E.2d at 1034.

Here, there was evidence that Mitts was intoxicated during the
police standoff, but the jury sill could not have reasonably found that he
lacked the capacity to form a specific intent to kill at the time of the
murders. Testimony from witnesses who observed Mitts before or
during the shootings does not support afinding that Mitts was so
intoxicated that he did not intend what he was doing when he shot the
victims. Around 8:00 p.m., when Timothy Rhone encountered Mittsin
the hdlway, Mitts displayed no sgns of intoxication. Mitts held the gun
"[plerfectly steady” when he amed it at Rhone's head. After 8:00 p.m.,
when Griffin saw Mittswak up, am, and shoot Bryant, Mitts was not
saggering. Danid O'Brien saw Mittsjust after he killed Bryant and
when Mitts shot at the first reponding police car. OBrien testified that
Mitts was not staggering as he walked around, and he had no trouble
gecting the clip from his weapon, rdoading, and firing severa
timesat apolice car.
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Between 8:30 and 9:00 p.m., after Mitts shot Lt. Kaiser and
Sgt. Glivar, Lt. Kaiser tried to negotiate with Mitts for twenty or thirty
minutes. Mitts threatened to kill Bryant's girlfriend, Griffin, aswell asthe
entire police department. By refusing to surrender and demanding that
the police come to his gpartment and kill him, Mitts demonsirated that
he was acting purpossfully and knew what he had done and what he
was doing. At that time, Mitts said he had been drinking, but he did not
say how much and his speech was not durred.

Officer Mackey, who taked with Mitts even later, dso noted
that Mitts said he had been drinking, but Mittswas "cam™ and "never
angry,” and his speech pattern did not indicate intoxication. Further,
Mitts read the label on Glivar's shotgun and fired it twice, dthough he
was unfamiliar with that wegpon. Sgt. Robert Sackett, who joined in
Mittss lengthy conversations with Officer Mackey, thought Mitts
seemed "completely sober.”

Chief Sderno, who firg taked with Mitts around 8:30 p.m.
during the police standoff, tedtified thet Mitts would "giggle and laugh” at
times, and a other times would "dtart getting angry.” Mittstold Sderno
that he had finished drinking a bottle of bourbon and was now drinking
scotch. Sderno thought Mitts was drunk, but Mitts told him exactly
what he had done, i.e., killed a black man and shot two police officers.
Detective Ronad Arco dso thought Mitts was intoxicated when he
overheard Mitts on the telephone around 9:42 p.m.

Police Sergeant Gary Wolske, who stayed with Mitts after he
was arrested around 2:00 am., described him as quiet, neither
combative nor confused, and apparently sober. A nurse who first
treated Mitts tedtified that he displayed no sgns of intoxication. A Life
Hight nurse, who saw Mitts later, thought he had been drinking, but his
speech was not impaired. Mittsindicated that he knew what he had
done because he told the nurse, "'I'm a cop killer and you might as well
kill me now." Mittsdso said, "I think | killed anigger.”

Mitts's strongest evidence of intoxication is his blood-acohol
level of .21 grams per one hundred milliliters teken a 3:43 am.
Although the blood-acohal leve is evidence that Mitts was intoxicated
at the time of the blood test, more than six hours after the shootings, it
does not compe an intoxication ingtruction because the jury could not
have inferred from it that the intoxication precluded Mitts from forming
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the intent to purposefully commit the murders.

The evidence of intoxication could not have supported a verdict
of acquittal. Thetrid court was correct in determining thet an
intoxication ingtruction was not required. Accordingly, we rgect the
fourth proposition of law.

Sate v. Mitts 690 N.E.2d 522, 527-28 (Ohio 1998).

In the fifth proposition of law, Mitts clamed that the trid court erred when it instructed the jury
that its degth verdict was only a recommendation and not binding on the court, but that alife sentence
was binding on the court. The Supreme Court of Ohio disagreed:

Mittss counsdl failed to object at trid and waived al but
plain error. State v. Sagle (1992), 65 Ohio St.3d 597, 605, 605
N.E.2d 916, 925. Plain error is an obvious error or defect in the
trial proceedings that affects a subgtantid right. Crim.R. 52(B).
Under this standard, reversal is warranted only when the outcome
of the trid would have been different without the error. State v.
Long (1978), 53 Ohio St.2d 91, 7 O.0.3d 178, 372 N.E.2d 804,
paragraph two of the syllabus.

This court has previoudy held that the trid court does not err by
referring to the jury's verdict as arecommendation or by recognizing
that the trid court would makethefina decisonon  thedeath
pendty. See, e.g., Sate v. Woodard (1993), 68 Ohio St.3d 70, 77,
623 N.E.2d 75, 80-81; Sate v. DePew (1988), 38 Ohio St.3d 275,
280, 528 N.E.2d 542, 550; State v. Jenkins, 15 Ohio St.3d 164, 15
OBR 311, 473 N.E.2d 264, at paragraph six of the syllabus.
Accordingly, we overrule Mittss fifth propogtion of law.

Mitts, 690 N.E.2d at 530.
In the sixth proposition of law, Mitts raised three additiona pendty-phaseissues. The Ohio
Supreme Court stated that Mitts's counsdl failed to object or request additiona instructions and waived

al but plain error. 1d. at 530-31. First, Mitts argued that the tria court erred by providing the statutory
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definition of “reasonable doubt,” as contained in R.C. 2901.05(D). The ingtruction stated that
reasonable doubt is present when the jury could not say it was convinced of the “truth of the charge.”
Mitts argued that by providing thisingtruction, the trial court mandated a sentence of death because the
jury hed dreedy indicated — by convicting Mitts during the guilt phase — that it was convinced of the
truth of the charge. Mitts clamed that such an ingtruction improperly shifted the burden of proof to the
defendant. The supreme court disagreed:
While this specific reference is ingppropriate in the pendty-

phase context, this deficiency was not outcome-determinative. See

Satev. Taylor (1997), 78 Ohio $t.3d 15, 29, 676 N.E.2d 82, 96;

Sate v. Woodard, 68 Ohio St.3d at 76-77, 623 N.E.2d at 80; State

v. Spirko (1991), 59 Ohio St.3d 1, 17, 570 N.E.2d 229, 248.

Second, Mitts dleged that the trid court gave an improper “acquittal-first” instruction during
sentencing deliberationsin violaion of State v. Thomas, 533 N.E.2d 286 (1988), when ingtructing the
jury that it must rgect the death pendty before consdering the life option. The supreme court
disagreed:

The court did not ingtruct the jury that it could consider lesser
pendties only if it first unanimoudy reected the deeth pendty. Instead,
the court ingtructed thet if dl twelve members of the jury found thet the
gate had not proved that the aggravating circumstances outweighed
mitigating factors, then it must choose between the possible life
sentences. That ingtruction is consstent with R.C. 2929.03(D)(2) and
does not congtitute error. Sate v. Taylor, 78 Ohio St.3d at 28-29, 676
N.E.2d at 95; Sate v. Davis (1996), 76 Ohio St.3d 107, 116- 118,
666 N.E.2d 1099, 1108-1109.

Third, Mitts chdlengesthetrid court’ s ingtruction thet the jury “must not be influenced by any
congderation of sympathy or prgudice,” arguing that the tria court should have used the term “mere

sympathy.” The supreme court disagreed:




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 48 of 205. PagelD #: 690

Again, thisissue lacks merit. Sympathy is not ardevant
sentencing criteria, and "[tlhere isno practica difference between 'mere
sympathy' and ‘any sympathy' in this context.” State v. Taylor, 78 Ohio
S.3d a 30, 676 N.E.2d at 96. The court's instruction to the jury not to
consder sympathy or prejudice was a correct statement of the law.
Sate v. Allen (1995), 73 Ohio St.3d 626, 638, 653 N.E.2d 675, 687,
Sate v. Seffen (1987), 31 Ohio St.3d 111, 125, 31 OBR 273, 285,
509 N.E.2d 383, 396; Sate v. Jenkins, 15 Ohio St.3d 164, 15 OBR
311, 473 N.E.2d 264, at paragraph three of the syllabus. Thus, we
regject Mittss sixth proposition of law.

Mitts, 690 N.E.2d at 530-31.

In the seventh proposition of law, Mitts argued thet tria counsdl’ s failure to object to erroneous

jury ingtructions and improper comments of the prasecutor deprived him of his condtitutiond right to the

effective assstance of counsdl. Specificaly, Mitts argued that counsel’ s failure to object to the trid

court’ s definition of aggravating circumstances and reasonable doubt, the trid court’ s * acquittal-first”

ingtruction during the pendty phase, duplicative capital specifications pursuant to R.C. § 2929.04(A)(5),

and the use of the term recommendation throughout the trial and in the jury ingtructions caused unfair

prejudice by denying Mitts the proper consderation of the relevant factors. The supreme court

disagreed:

Reversd of a conviction or sentence on the grounds of
ineffective assstance of counsel requires that the defendant show, firg,
that counsdl's performance was deficient and, second, that the deficient
performance preudiced the defense so as to deprive the defendant of a
far trid. Strickland v. Washington (1984), 466 U.S. 668, 687, 104
S.Ct. 2052, 2064, 80 L.Ed.2d 674, 693. To demonstrate that counsel
is deficient, gppellant must show that counsdl’s performance fell below
an objective standard of reasonable representation. Sate v. Bradley
(1989), 42 Ohio St.3d 136, 538 N.E.2d 373, paragraph two of the
syllabus. To demondtrate prejudice, gppellant must prove thet there
exigts areasonable probability that were it not for counsd's error, the
result of the trid would have been different. 1d. at paragraph three of the
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syllabus.

Mittss clams of ineffective assstance do not meet the
Strickland standard. Since we have previoudy concluded that the tria
court's "acquitta first" indruction, "reasonable doubt” definition, and use
of the term "recommendation” were not erroneous, counsel's
performance was not deficient for failing to raise these issues. (See
discussion of Propositions of Law V and VI, above))

Aswe discussed under Proposition of Law 111, the course-of-
conduct death-pendty specifications should have been merged. Any
deficiency in counsd'sfailure to raise thisissue, however, did not
prejudice the defendant because, as we determined, the failure to merge
was not outcome-determinative.

Mitts also raises his counsel's failure to object to prosecutoria
misconduct. On that point, however, Mittsfalls to describe specificdly
any dleged prosecutoria misconduct. Hence, we reject this proposition
of law.

Mitts, 690 N.E.2d at 531-32.

In the eighth proposition of law, Mitts argued that the trid court erred in refusing to ingruct the
jury thet it could congder as mitigating the fact that Mitts was highly intoxicated at the time of the
offense. The Ohio Supreme Court disagreed, sating:

The court, however, followed the statutory language in R.C.
2929.04(B), and accurately stated the law by ingtructing the jury to
condder the accused's "history, character and background,” aswell as
hislack of acrimina record and "[a]ny other factorsthat are relative
[sic] to the issue whether defendant should be sentenced to death.”

Thus, the jury was dlowed to consider dl of the mitigation
evidence including Mittss asserted intoxication, as well as his counsd's
argument that intoxication was a mitigating factor. The jury was not
precluded from considering any evidence as mitigating. In State v.
Landrum (1990), 53 Ohio St.3d 107, 122, 559 N.E.2d 710, 727-728,
we held that atrid judge did not err by smply following the statutory
language and dedlining to ingtruct that particular evidence was apossble
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specific mitigating factor. We find that Mittss eghth proposition of law
lacks merit.

Mitts 690 N.E.2d at 531.

In the ninth proposition of law, Mitts argued that the aggravating factors did not outweigh the
mitigating factors, summarized the mitigating evidence, and outlined various mitigating factors he drew
from that evidence. The Ohio Supreme Court consdered these arguments in its independent review of
the desth sentence:

Pursuant to R.C. 2929.05, we independently weigh the
aggravating circumstances againg the mitigating factors and determine
whether Mittss sentence is digproportionate to sentences in Smilar
Cases.

Sgt. Glivar's murder has two aggravating circumstances:. (1) that
the victim was a peace officer in the line of duty (R.C. 2929.04[A][6])
and (2) that the murder was part of a course of conduct involving the
purposeful killing or attempt to kill two or more persons (R.C.
2929.04[A][5]). Bryant's murder carries only the course-of-conduct
aggravaing circumstance. The evidence proves these aggravating
circumstances beyond a reasonable doubt.

We find that the nature and circumstances of these offenses do
not offer the dightest mitigating vaue. In contragt, Mittss higory,
character, and background are entitled to some mitigating weight. As
severd withesses tedtified, Mitts was respected and loved by his family
and was a devoted father. See State v. Fox, 69 Ohio St.3d at 194,
631 N.E.2d at 133. Mittss brother testified that Mitts was the ol dest
child in the family and that while growing up Mitts looked &fter the
younger children. Mittss sister described Mitts as "laid-back™ and a
"gentle giant," who was very protective of his brothers and sgters. Mitts
served honorably for four years in the Coast Guard, and he was
ganfully employed dl of hislife. See Sate v. Lundgren (1995), 73
Ohio St.3d 474, 495, 653 N.E.2d 304, 324-325; State v. Fox, supra;
Sate v. Simko (1994), 71 Ohio St.3d 483, 496, 644 N.E.2d 345,
350;State v. Brewer (1990), 48 Ohio St.3d 50, 64, 549 N.E.2d 491,
505. We accord dl of these factors some mitigating weight.
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R.C. 2929.04(B)(1) through (4) and (6) are not applicablein
this case. The victims did not "induce or facilitate” the offenses and Mitts
did not act under "duress, coercion or strong provocation.” (R.C.
2929.04[B][1] and [2].) The expert opinion testimony confirmed that
Mitts did not suffer from any "menta disease or defect.” (R.C.
2929.04[B][3].) Mitts was forty-two years old at the time of the
offenses and was the principal offender. (R.C. 2929.04 [B][4] and [6].)

Mitts had no crimind record, and this "noteworthy" mitigating
factor in R.C. 2929.04(B)(5) is entitled to sgnificant mitigating weight.
See State v. Fox, 69 Ohio St.3d at 195, 631 N.E.2d at 133-134.

Asto "other factors' (R.C. 2929.04[B][7] ), Mitts clams
remorse for his actions as well as the influence of acohol as mitigating
factors. Mittss expresson of remorse in his unsworn statement is
entitled to some weight. See State v. Rojas (1992), 64 Ohio St.3d
131, 143, 592 N.E.2d 1376, 1387. Asto acohol, Mitts presented no
evidence that he was an acoholic, and voluntary drunkennessis entitled
to very little mitigeting weight. See, e.g., Sate v. Sagle, 65 Ohio $t.3d
at 614, 605 N.E.2d at 931.

We now weigh these mitigating factors againg the aggravating
circumstance(s) in each murder. "When a capital defendant is convicted
of more than one count of aggravated murder, * * * [o]nly the
aggravating circumstances related to a given count may be considered in
assessing the pendlty for that count.” State v. Cooey (1989), 46 Ohio
St.3d 20, 544 N.E.2d 895, paragraph three of the syllabus. Based on
the evidence, we find that the aggravating circumstances in the murder
of Sgt. Glivar outweigh the mitigating factors. Asto the murder of
Bryant, we ds0o find that the aggravating circumstance outweighs the
mitigating factors.

We further conclude that the deeth penalty imposed for each
aggravated murder is gppropriate and proportionate when compared
with smilar capital cases. Asto "course of conduct” murders, see State
v. Allard (1996), 75 Ohio St.3d 482, 663 N.E.2d 1277; State v.
Williams (1996), 74 Ohio St.3d 569, 660 N.E.2d 724; State v.
Dunlap (1995), 73 Ohio St.3d 308, 652 N.E.2d 988; State v. Loza
(1994), 71 Ohio St.3d 61, 641 N.E.2d 1082; State v. Grant (1993),
67 Ohio St.3d 465, 620 N.E.2d 50; State v. Lorraine (1993), 66
Ohio St.3d 414, 613 N.E.2d 212; Sate v. Hawkins (1993), 66 Ohio
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St.3d 339, 612 N.E.2d 1227; Sate v. Montgomery (1991), 61 Ohio
St.3d 410, 575 N.E.2d 167; and State v. Combs (1991), 62 Ohio
St.3d 278, 581 N.E.2d 1071. When compared with prior cases
involving the murder of a peace officer, the desth pendty isaso
appropriate and proportionate. See, e.g., Sate v. Zuern (1987), 32
Ohio St.3d 56, 512 N.E.2d 585; State v. Glenn (1986), 28 Ohio
St.3d 451, 28 OBR 501, 504 N.E.2d 701.

State v. Mitts, 690 N.E.2d 522, 532-34 (Ohio 1998).

In the tenth proposition of law, Mitts contended that the triad court improperly weighed the
relevant sentencing factors in imposing the death sentence. Specificdly, Mitts dlaimed that the court did
not consder the mitigating evidence, weigh each individua conviction separately, list the aggraveting
factors, or consder Mitts' s lack of crimind history as mitigating in violation of R.C. § 2929.04(B)(5).
The supreme court ruled asfollows:

Inimposing a sentence, "the assessment and weight to be given
mitigating evidence are matters for the tria court's determination.” State
v. Lott (1990), 51 Ohio St.3d 160, 171, 555 N.E.2d 293, 305. The
fact that mitigation evidence is admissible "does not automaticaly mean
that it mugt be given any waight." State v. Steffen (1987), 31 Ohio
St.3d 111, 31 OBR 273, 509 N.E.2d 383, paragraph two of the
syllabus. See, dlso, State v. Stumpf (1987), 32 Ohio St.3d 95, 512
N.E.2d 598, paragraph two of the syllabus. R.C. 2929.03(F) does
require, however, that the trid court Sate in its separate opinion its
spexific findings as to the exisgtence of the mitigeting factors, the
aggravaing circumstances the offender was found guilty of committing,
and the reasons why the aggravating circumstances were sufficient to
outweigh the mitigating factors. R.C. 2929.03(F); Sate v. Maurer
(1984), 15 Ohio St.3d 239, 15 OBR 379, 473 N.E.2d 768, paragraph
three of the syllabus.

We agree with Mitts that the trid court erred by not separately
weighing the aggravating circumstances in each count of aggravated
murder. State v. Cooey (1989), 46 Ohio St.3d 20, 544 N.E.2d 895,
paragraph three of the syllabus. The trid court also incorrectly stated
that no evidence of any statutory mitigeting factors existed; in fact, the
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evidence showed that Mitts had no criminal record. See R.C.
2929.04(B)(5). Although the tria court correctly identified the
aggravating circumstances, the tria court did not merge the
specifications asit should have done. (See discussion on Proposition of
Law I11.) Nor doesthetrid court's opinion explain why the aggravating
circumstances outweighed the mitigeting factors. See State v. Fox
(1994), 69 Ohio St.3d 183, 190-191, 631 N.E.2d 124, 130-131.

Despite these deficiencies in the trid court's opinion, we find that
reversd is not required. The court of apped s dready noted these
defects and determined, after an independent sentence review, that the
death pendty was appropriate. Further, our "independent review of a
sentence will cure any flawsin thetrid court'sopinion.” State v. Fox,
69 Ohio St.3d at 191, 631 N.E.2d at 131. Accord Sate v. Hill
(1996), 75 Ohio St.3d 195, 210, 661 N.E.2d 1068, 1082; State v.
Lott, 51 Ohio S$t.3d at 170-173, 555 N.E.2d at 304-307. Accordingly,
we overrule the tenth proposition of law.

Mitts, 690 N.E.2d at 532.

In the eleventh propostion of law, Mitts made a number of arguments chdlenging Ohio’s degth
pendty provisons, and argued that the imposition of the death pendty violates the Sixth, Eighth and
Fourteenth Amendments to the United States Congtitution and Article |, 88 2, 9, 10 and 16 of the Ohio
Condtitution. The supreme court ruled as follows:

We have previoudy held that R.C. 2929.05 does not require

this court to address and discuss, in opinion form, each proposition of

law raised in acapita case. See, e.g., State v. Keith (1997), 79 Ohio

St.3d 514, 517, 684 N.E.2d 47, 54; Sate v. Allen (1995), 73 Ohio

St.3d 626, 628, 653 N.E.2d 675, 680. Accordingly, we reject the

eleventh proposition of law, afamiliar atack onthe conditutiondity of

Ohio's death-penalty statutes, for reasons we have often stated before.
ECF No. 16, Appendix, Volume 111, Merit Brief of Appellant, at 44-59; Mitts, 690 N.E.2d at 526.
The Ohio Supreme Court thus affirmed the convictions and degth pendty. Mitts, 690 N.E.2d at 534.

On March 19, 1998, Mittsfiled amotion for rehearing in the Ohio Supreme Court, asking the court to
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rehear thefirgt propogtion of law. ECF No. 16, Appendix, Volume 111, at 275-76. The motion was
denied, without opinion, on June 17, 1998. Sate v. Mitts 695 N.E.2d 266 (Ohio 1998). Mittsdid
not file a petition for writ of certiorari to the U.S. Supreme Court. ECF No. 12, Motion to Dismiss,
a 3.

B. State Post-Conviction Proceedings

1. Trial Court
Represented again by Attorneys Doughten and Parker, Mitts next sought state post-conviction
relief, pursuant to Ohio Revised Code § 2953.21, in the Cuyahoga County Court of Common Pless.
On January 31, 1997, Mitts filed amotion for appropriation of funds to hire an expert to assig in the
preparation of his post-conviction proceedings. State v. Mitts, No. 76963, 2000 WL 1433952, at *2
(Ohio Ct. App. Sept. 28, 2000). Mitts argued that the appointment was necessary to support the
ineffective assgtance dlam. ECF No. 17, Appendix, Volume 1V, a 145. In the motion, Mitts aso
requested funds to gppoint Dr. Eisenberg to assst in the preparation of hisdefense. 1d. On March 23,
1999, Mittsfiled an amended petition for post-conviction relief, which contained certain exhibits and
rased the following Six causes of action:
1. Mitts was denied the effective assstance of counsel in both phases of trid as
guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments of the United
States Congtitution and Article |, 88 10 and 16 of the Ohio Congtitution.
2. Mitts was denied the effective assistance of counsd in the mitigation phase of
trid as guaranteed by the Fifth, Sixth and Fourteenth Amendments to the United

States Congtitution and Article I, 88 10 and 16 of the Ohio Constitution when
trid counsd faled to investigate and present relevant mitigating evidence.
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3. Mitts' s sentenceis void or voidable under the Fifth, Eighth and Fourteenth
Amendments of the United States Congtitution because Ohio courts do not
engage in an effective, meaningful proportiondity review as required by Satute.
4, Mitts s convictions and sentence violate the Fifth, Sixth, Eighth and Fourteenth
Amendments to the United States Condtitution because Ohio’s pogt-conviction
procedure does not provide meaningful review of prisoners clams.
5. Mitts's convictions and sentence are void and/or voidable under the Fifth, Sixth,
Eighth and Fourteenth Amendments to the United States Congtitution, and
Articlel, 88 2,9, 10 and 16 of the Ohio Congtitution, because there was
insufficient evidence to support his convictions of aggravated murder.
6. Mitts s convictions and sentence are void and/or voidable under the Fifth, Sixth,
Eighth and Fourteenth Amendments to the United States Congtitution; Articlel,
881, 25,9, 10, 16 and 20, and Article 11, § 39 of the Ohio Constitution; and
Ohio Revised Code § 2929.024 because defense counsel did not request, and
thetria court did not appoint, an expert to assst counsd during trid.
See ECF No. 17, Appendix, Volume IV, at 150, First Amended Petition, etc. (* Amended Pogt-
Conviction Petition”). On June 9, 1999, the State filed a motion to dismiss the post-conviction petition.
ECF No. 17, Appendix, Volume 1V, at 283.

On August 16, 1999, thetrid court issued a decision denying Mitts' s petition and request for
expert assistance. 1d. at 306, Findings of Fact and Conclusions of Law (hereinafter “Findings and
Conclusions’).

In thefirst cause of action, Mitts argued that he was denied effective assstance of counsd in the
guilt-innocence and mitigation phases of trid. Amended Post-Conviction Petition [ 23-24.
Specificaly, Mitts argued that his counsdl did not provide adequate representation at trid, wasin a hurry
to try the case, did not properly conduct voir dire (specificaly, by failing to question potentid jurors

about race), indsted on a“blackout defense’ even though Mitts told his attorney that he was not
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blacked out during the incident, and did not request an expert. 1d. 1 25-28. Mitts aso requested
discovery in order to fully develop this clam, and the appointment of an investigator and funding to hire
an expert. 1d. 1129-30. The court reviewed Mitts' s evidence, i.e. an affidavit from Mitts (Exhibit K),
and held that “Petitioner’ s dlegationsin his Frst Clam for Relief, that his conditutiona rights were
violated, are barred under resjudicata and are therefore, denied.” Findings and Conclusions, at 308,
311. Specifically, the court held:

Under Ohio law, the doctrine of resjudicataisthet an existing,
find judgment or decree, rendered upon the merits without fraud or
collusion, by a court of competent jurisdiction, is conclusve of rights,
questions and factsin issue, asto the parties or their privies, in al other
actionsin the same or any other judicid tribund of concurrent
jurigdiction (numerous citations omitted). 63 Ohio Jr. 3d, Judgments,
Sec. 401, pages 178-181. Furthermore, expression of therulein the
following manner has been gpproved:

The judgment of a court of concurrent
jurisdiction directly upon the point is, asapleain bar or
as evidence, conclusive between the same parties, on
the same matter, directly in question in another court.
But neither the judgment of a court of concurrent or
excdusvejurisdiction is evidence of any matter incidently
cognizable, nor of any matter to be inferred by argument
from the judgment ... The doctrine of resjudicataisa
principle of universd jurisdiction forming a part of the
legd sysems of dl civilized nations, and has been
characterized as a fundamental concept in the
organization of civil society ... The doctrineisan
obvious rule of expediency, public policy, public
tranquility, and natura justice. It is founded on the
conclusiveness accorded to judgments. It isbased on
the principle that parties might not to [sic] be permitted
to litigate the same issues more than once, that litigation
must not be interminable, the the [sic] judgment ought to
be the end of the litigation, that circuity of actions should
yield to the repose of litigation, and that a multiplicity of
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actionsisnot favored. Without this fundamental
doctrine, the proper enforcement of law would be quite
impossible, asit could unsettle dl the determination of
law and open an endless avenue to contention and
vexation.

63 Ohio Jur. 3d, Sec. 401, pages 178-181.
The doctrine of resjudicata, which mogt oftenisrased in the

context of civil cases, isequaly applicable to post-conviction relief
proceedings. Statev. Nichols (1984), 11 Ohio St.3d 40.

In the case at bar, the petitioner’ s jury conviction and and [sic]
Trid Court’s sentence were affirmed by the Court of Appedls, Eighth
Digtrict, Cuyahoga County, see State v. Mitts (Dec. 19, 1996), Cuy.
App. No. 68612, unreported. The Ohio Supreme Court affirmed the
Appedllate Court’ sdecison in State v. Mitts (1998), 81 Ohio St.3d 223.
Clearly, the petitioner’ s claims have been reviewed and ruled on by the
State courts which are Courts of competent jurisdiction in this action.

InHicksv. De LaCruz (1977), 52 Ohio &.2d 71, the Ohio
Supreme Court held:

The modern view of res judicata enhancesthe
doctrine of collaterd estoppd, which basicdly sates
that if anissue of fact of [sic] law actudly islitigated and
determined by avaid and find judgment, such
determination being essentid to the judgment, the
determination is conclusive in a subsegquent action
between the parties, whether on asame or different
dam.

Id. at 74.

Applying resjudicata to the case at bar, it is clear that
petitioner’ s incorporation of hisclaimsin paragraphs 1-21 as
represented in paragraph 22 are barred because the Courts (the
Appdlate Court and the Ohio Supreme Court) have previoudy ruled on
these very sameissues.
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Furthermore, res judicata bars the assertion of any issue which
was raised or could have been raised at trial or on gpped. State v.
Perry (1967), 10 Ohio St.2d 175. Moreover, where the alleged errors
occurred on the record and the petitioner was represented by different
counsel on gpped, ineffective assstance of counsd may not beraised in
apogt-conviction relief petition. State v. Cole (1982), 2 Ohio St.3d
112; State v. Woodward (Jan. 22, 1998) Cuy. App. No. 71912,
unreported. Thus petitioner’s claims of ineffective assstance of counsd
in paragraphs 23, 24, 25, 26, 27 and 28 are barred under resjudicata
in keegping with the Cole decision.

In addition, in order to overcome the doctrine of resjudicata,
petitioner must present competent, relevant and materia evidence
dehorsthe record. State v. Combs (1994) 100 Ohio App.3d 90.
Evidence dehors the record is evidence “outside’ the record that was
not in existence and available to the petitioner in time to support the
direct apped. State v. Smith (1975), 17 Ohio St.3d 98. Thetria court
has authority to weigh credibility of affidavit(s); this court in State v.
Apanovitch (1996), 113 Ohio App.3d 591, held that “[w]here the
evidence presented is specious, a hearing is not required” and stated
that the evidence must be “of aweight and qudity to demongtrate
Substantive grounds for relief to warrant an evidentiary hearing[.]” 1d. at
597. See also State v. Saylor (1998), 125 Ohio App.3d 636; Sate v.
Murawski (Apr. 29, 1999) Cuy. App. No. 74035, unreported.

Asdated in R.C. 2953.21(A)(1), courts require some
documentary support, affidavits, and/or trid transciprts[sic], to
Subgtantiate the claims of the petitioner. In presenting grounds for relief,
apetition for post-conviction relief must alege specific detailed facts.
Sandersv. United States (1963), 373 U.S. 1. Broad assertions without
further demongtration of prejudice do not warrant a hearing for a post
conviction petition. Generd conclusory dlegations are inadequate as a
meatter of law to impose an evidentiary hearing. State v. Jackson
(1980), 64 Ohio St.2d 107, 111. The statute requires “ substantive
groundsfor relief.” R.C. 2953.21(C).

Petitioner’ s Fira Claim for Relief neither aleges specific detailed
facts nor has petitioner submitted evidence to support hisclamsin
paragraphs 23, 24, 25, 26 or 27. In paragraph 28, petitioner does cites
[sic] to Exhibit K, but this exhibit is his own affidavit regarding his
childhood. Therefore, these claims are denied.
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In addition, petitioner relieson Turner v. Murray (1986), 476
U.S. 28, for the proposition that tria counsd did not properly conduct
voir dire of the jury by falling to question the jury asto race. Turner
does not mandate such questions of a jury where victim and defendant
are of different race. Turner only requires the court to permit such
questionsiif presented by tria counsd. Therefore, “a defendant cannot
complain of atrid judge sfailure to question prosective [Sic] jurors on
racia preudice unless the defendant has specifically requested such an
inquiry.” 1d. at 31, Headnotes.

Findings and Conclusions, at 308-311.
The court then addressed Mitts's request for discovery:

The Ohio Supreme court has held that post-conviction petitions
are proceedings and, as such, the limit to discovery in post-conviction
proceedings is the limitation imposed by Crim. R. 16. State, ex. rel.
Steckman v. Jackson (1994), 70 Ohio St.3d 420. Crimina Rule 16
provides for discovery of evidence favorable (and/or exculpatory) to the
petitioner by the prosecuting attorney. However, the Rule makes no
provison dlowing for complete disclosure of the prosecutors' or police
investigators files.

Inavery smilar case, the Eighth Didtrict Court of Appeds
affirmed alower court’s decision to deny further discovery to support a
petitioner’ s post-conviction relief petition. See State v. Lott (Nov. 3,
1994), Cuy. App. Nos. 66388, 66389, and 66390, unreported. In
Lott, the Court of Appedls held that:

[A]lthough a post-conviction relief proceeding
under R.C. 2953.21 iscivil in nature, the extent of the
trid court’sjurisdiction is set forth by the statute, and
the power to conduct and compel discovery under the
cvil rulesis not included within the trid court’s
satutorily defined authority.***We agree and conclude
that appellant was not entitled to conduct discovery
under the civil procedure in a post-conviction relief
proceeding. It must be emphasized that a post-
conviction relief proceeding under R.C. 2953.21 does
not grant power to the tria court to authorize discovery
under the Rules of Civil Procedure.
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A pogt-convicition [Sic] relief proceeding is not
aavil re-trid of gopdlant’s conviction.

Id. a 12. Citations omitted.

Applying Ohio law to the case & bar, it is clear that petitioner is
not entitled to further discovery in support of his post-conviction relief
petition under the Code, the case law, or Crimind Rule 16. Petitioner
received all discovery avallable, pre-trid. Nor does he now make a
particularized requested [sic] which might be addressed.

Findings and Conclusions, at 311-312.
Asfor Mitts s request for the gppointment of an investigator and funding for expert witnesses,
thetria court ruled asfollows:

The Ohio Supreme Court has held that to prevail on arequest
for gppointment of an expert at the Sates [Sic] expensein capita cases,
adefendant must show that the appointment is “ reasonably necessary
for the proper representation” of the defendant. State v. Jenkins
(1984), 15 Ohio St.3d 164, 173. To determine what is * reasonably
necessary,” the Court noted that “the factors to consider are: 1) the
value of the expert assstance to the defendant’ s proper representation
***. and 2) the avallability of dternative devices that would fulfill the
same functions as the expert assstance sought.” Id.

Theinitid burden of establishing the reasonableness of the
request belongs to the indigent defendant, who must “at a minimum®**
present the tria judge with sufficient facts upon which the court can base
adecison.” Statev. Scott (1987), 41 Ohio App.3d 313. Because “the
gppointment of [an expert] represents a substantia expense to the State,
the defendant’ s burden is likewise substantid.” State v. Braden (Nov.
16, 1992), Montgomery App. No. 12918, unreported.

The appointment of investigators or expert assstancein a capita
proceeding is governed by R.C. 2929.024 and has been construed to
place the appointment of investigators or expert assstance within the
sound discretion of thetrid court. State v. Broom (1988), 40 Ohio
$t.3d 277. Furthermore, in Cadwell v. Mississippi (1985), 472 U.S.
320, the Supreme Court found no denia of due process when the state
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court refused to fund the hiring of various expertsin acapitd case. The
Court noted that the “ petitioner offered little more than undevel oped
assertions that the requested assistance would be beneficid .. ." 1d. a
323-324.

Petitioner does not present facts which establish that an expert is
“reasonably necessary.” Furthermore, petitioner may obtain the sought-
after information through other means, namely legd research. Petitioner
does not provide evidence sufficient to show that expert testimony is
warranted for his proper representation. As such, petitioner’ s request
for expert assstance is denied.
Findings and Conclusions, at 312-313.

In the second cause of action, Mitts argued that he was denied effective assistance of counsdl
during the mitigation phase of trid. Amended Post-Conviction Petition §32. Mitts argues that his
counsd failed to adequatdly investigate various mitigating factors, and failed to prepare and present
mitigating evidence at trid. Mitts also requested discovery to fully develop this cause of action. Id.
52.

Again, thetrid court dismissed Mitts's clam under the doctrine of resjudicata. Findingsand
Conclusions, at 313. The court held:

[T]he Eighth Digtrict Court of Appedsin State v. Woodard

(Jan. 22, 1998), Cuy. App. No. 71912, unreported, has determined
that:

the falure to investigate and present evidence a
the mitigation phase could have been raised on direct
appeal and isbarred by resjudicata. See State v. Cole
(9182), 2 Ohio St.3d 112. “Under the doctrine of res
judicata, afina judgment of conviction bars a convicted
defendant who was represented by counsel from raising
and litigating in any proceeding expect [Sic] an apped
from that judgment, any defense or any claimed lack of
due process that was raised or could have been raised
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by the defendant at the tria, which resulted in that
judgment of conviction, or on gpped from that
judgment.” Statev. Szefcyk (1996), 77 Ohio St.3d 93,
95 [quoting State v. Perry (1967), 10 Ohio St.2d 175,
a paragraph nine of the syllabus]

Woodard, at 5-6.

Petitioner also assarts that his defense attorneys were ineffective
because they did not cdl certain expert witnesses during both the
evidentiary and mitigation phases of the trid. However, “decisons
regarding the caling of witnesses are within the purview of defense
counsd’strid tactics” O’ Madley v. U.S. (1961), 285 F.2d 733,
quoted in State v. Hunt (1984), 20 Ohio App.3d 310. It has been held
that an attorney’ stria strategy will not be the subject of second-
guessing by courts which are reviewing daims of ineffective assstance
of counsd. Statev. Hester (1976), 45 Ohio St.2d 71; State v. Peoples
(1971), 28 Ohio App.2d 162. Inthiscase, trid counsd did cdll
witnesses in the mitigation phase: four witnesses who were close to the
defendant, knew him and could spesk to his norma behavior and habits;
and one expert witness, psychologist James Eisenberg, who testified
about how adcohal can effect an individud’ s behavior. The expert dso
testified regarding defendant’ s socid history and actions on the day in
question. Therefore, mitigating evidence was definately [Sic] presented.
Defendant’s clamsthat trid counse [sic] did not investigate possible
mitigating factors including a thorough review of his background, is
€rroneous.

Defendant’ s Second Claim for Relief cites additiond things that
tria counsd might have done towards the mitigation phase, but does not
establish ineffective assistance of counsd. Defense exhibits are
cumulative information, hypothetical questions which might have been
asked, ligs of additiona people who might have been called to testify.
For ingtance, defendant faultstria counsd for not calling Thomeas
Harrigan as awitnessin the mitigation phase to testify that defendant
was a good employee and that the events of August 14" were not
condstent with defendant’ s norma way of handling frustration. This
testimony would have been cumulative as both George Fontana,
defendant’ s ex-father-in-law and Christine Fontana, defendant’ s ex-
mother-in-law said basicdly the same thing.
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It is clear from the record that trid counsd made strategic
choices about which witnesses to cal and which tesimony to dlicit,
which iswithin his discretion pursuant to O’ Madley; Hunt; and Hester.
Petitioner now wants to retry the case using a different game plan. His
suggestions for an dternative presentation do not support his dlegations
of ineffective assstance of counsd nor do they demondrate that a
different outcome would result. Thus, thisdam is denied.

Petitioner’s Second Claim for Relief again regests[sic]
discovery in paragraph 52. Asdiscussed supra, this request is denied.

Findings and Conclusions, at 313-315.

In histhird cause of action, Mitts argued that Ohio courts do not engage in an effective,
meaningful proportiondity review as required by satute. Amended Post-Conviction Petition
154, 60. Specificaly, Mitts argued that the Ohio courts limit comparison to cases where the degth
sentence was imposed, and ignore those cases with smilar facts where the deeth penalty was not
imposed. 1d. 160-63. The petition stated:

A primary example of the lack of meaningful proportiondity
review isthe mgority opinion in Sate v. Richey, 64 Ohio St.3d 353,
595 N.E.2d 915 (1992). In Richey, the court merely concluded that
the death pendty was appropriate and proportionate. This conclusion
was followed by citations to nine (9) cases and their aggravating
circumdances. There was no further comment on the smilarity among
the cases. In contrast, the dissenting opinion engaged in athorough
comparison of the cases cited by the mgority. In doing so, Justice
Brown noted that “if one reads those cases (which are merely listed and
not andyzed by the mgjority), it is obvious that not oneis remotely
amilar tothisone” Id. at 376, 595 N.E.2d at 993. He concluded by
dating, “[s]uch areview deserves more than lip service and aligting of
cases which are in no sense comparable to thisone.” 1d. at 377-78,
595 N.E.2d at 934.

In more than eleven (11) years of capita litigation concerning

the present death pendty statute, Ohio’s gppellate courts have not
followed adequate standards for the exercise of their statutorily-

60




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 64 of 205. PagelD #: 706

mandated proportionality review. The courts appear to rey only on the
base language defining aggravating circumstances as the sole criterion
for comparing one death pendty case to another. 1t may be appropriate
for acourt to begin proportiondity analysis with the satutory language
defining the aggravating circumstances. However, detalling the
aggravating circumstance[s|, finding other cases with the same
circumstances, and concluding that the deeth pendlty is proportionate or
appropriate does not meet the statute’ s mandates nor the mandates of
the United States Supreme Court.

ition, 1 64-65.

Mitts requested a hearing to devel op the record on the proportiondity of smilarly charged
defendants throughout the State. 1d. 155. Mitts aso requested discovery in order to fully develop and
pursue this cause of action. I1d. §66. The court ruled asfollows:

Petitioner’ s Third Claim for Relief requests a proportiondity
review of the petitioner’s sentence of death using cases which are fact
specific to petitioner’ sfacts, in paragraphs 54-67. Thisclamisaso
barred by resjudicata as petitioner has dready raised thisissuein his
appedl to the Ohio Supreme Court. See State v. Mitts (1998), 81 Ohio
.3d 223. There are no substantive grounds for relief on thisissue.
Petitioner further challenges the proportiondity review conducted by the
Ohio Supreme Court in death pendty cases. Hischalengeisadso
barred by resjudicata.

In State v. Steffen (1987), 31 Ohio St.3d 111, 123, the court,
ating State v. Rogers (1985), 17 Ohio $t.3d 174 at 186, held that
“proportiondity review is not condtitutionaly mandated, this court is
relatively free, within the confines of [2929.05] to determine the pool of
cases to be used for comparison.” The Steffen court further held that
the proportiondity review should be limited to casesin which the degth
pendty was imposed stating that “only convictions of a capita crime are
relevant for comparison purposes, since such cases are necessarily o
quaitatively different from al others that comparison with non-capitd
offenseswould be aprofitlessexercise,” Seffenat 123. The court held
that the “proportiondity review required by 2929.05(A) is satisfied by a
review of those cases dready decided by the reviewing court in which
the death penalty has been imposed.” Id., at 123-124. The Seffen
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court also states that “no reviewing court need consder any case where
the death pendty was sought but not obtained or where the death
sentence could have been sought but wasnot.” 1d., at 124.

Thereis no evidence that defendant’ s sentenceis
disproportionate to other smilar cases.

Findings and Conclusions, at 315-16.

The court denied Mitts' s discovery request, holding that “other aternatives are available to
petitioner, such as legd research, in order to evidence disparity of sentence” 1d. at 316.

In the fourth cause of action, Mitts attacked the doctrine of res judicata and argued that Ohio's
post-conviction procedure has been rendered meaningless and does not provide adequate review of
prisoners clams. Amended Post-Conviction Petition at [ 75-76. The common pleas court
disagreed:

Petitioner’ s Fourth Claim for Relief attacks the doctrine of res
judicata and presupposes the denid of this petition for post-conviction
relief. The Eighth Didrict Court of Appedls held that attempting to re-
litigate issues barred by res judicata could amount to misconduct and
even suggested the possibility of sanctions. The Court Stated:

In fact, the attempt by the gpplicant’ s present
counsd to re-litigate the claim of ineffective assstance of
gppellate counsel amounts to frivolous behavior and is
tantamount to misconduct. Applicant’s present counsel
is forewarned that such future conduct shdl not be
tolerated by this court. Counsd, through the present
gpplication for reopening, has not served the best
interest of the gpplicant and in effect has blatantly
abused the limited resources of this court. Agan,
present counsd is forewarned to cease and desist from
such behavior or face the inherent authority of this court
which dlows the impostion of sanctions. (Numerous
citations omitted).
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State v. Spisak (Nov. 29, 1994) Cuy. App. No. 49873,
unreported, emphasis added.

Applying this dictate to the case a hand, it is clear that
petitioner’ s present attempt to revisit issues barred by res judicata could
be seen as an abuse of the system under the Spisak decision.
Anticipating this Court’s ruling of res judicata does not preclude that
determination if the Court findsthat it is appropriate. The Defense team
must not be alowed to continue raisng issues long Since decided.

Findings and Conclusions, at 316.

In the fifth cause of action, Mitts argued that there was insufficient evidence to support his
convictions of aggravated murder. Amended Post-Conviction Petition  79. Specificdly, Mitts
aleged that he was unable to form the specific intent necessary to support his aggravated murder
convictions because of hisintoxication. Id. §81. Mitts also requested funding for the appointment of
experts to establish hisinability to form the specific intent required by law, and requested discovery to
fully devdop thisdam. Id. 9182, 86. Thetria court ruled asfollows:

[B]oth the Eighth Digtrict Court of Appeds and the Supreme
Court of Ohio found sufficient evidence to support affirming petitioner’s
convictions on each leve of apped. Therefore, thisclamisaso barred

by resjudicata

Paragraph 82 again requests appointment of experts. As
discussed above, this request is denied.

Paragraphs 83 and 84 broadly assert that petitioner’s
condtitutiona rights were violated. No supporting evidence is submitted
for these assertions. Paragraph 85 asserts that petitioner isinnocent.
These assartion [sic] are unfounded and unsupported. As stated in
R.C. 2953.21(A)(1), courts require some documentary support,
affidavits, and/or trid transciprts [sic], to subgtantiate the claims of the
petitioner. In presenting grounds for relief, a petition for post-conviction
relief must alege specific detalled facts. Sanders v. United States
(1963), 373 U.S. 1. Broad assertions without further demongtration of
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prejudice do not warrant a hearing for a post conviction petition.
Generd conclusory alegations are inadequate as a matter of law to
impose an evidentiary hearing. State v. Jackson (1980), 64 Ohio St.2d
107, 111. The statute requires “ subgtantive grounds for relief.” R.C.
2953.21(C). Aspetitioner has not presented sufficient facts and/or
evidence to support his clams, this clam for relief is denied.

Paragraph 86 of petitioner’ s Fifth Claim for Rdlief is yet another
request for discovery to explorethisclam. Again, as discussed above,
thisrequest is denied.

Findings and Conclusions, at 317.

In the axth clam for relief, Mitts argued that his convictions and degth sentence were void
and/or voidable because defense counsdl did not request, and the trial court did not appoint, an
independent pharmacologist and/or toxicologist or smilarly qudified expert to assst counsd in both
phases of trid, in light of evidence that Mitts had abused dcohol and was under the influence a the time
of the offenses. Id. f[189-90. Mitts argued that the failure to appoint such an expert precluded him
from “completely and efficiently” presenting evidence of rdevant mitigating evidence under R.C. 8
2929.04. Id. 191. Mitts dso requested discovery to fully pursuethisclam. Id. 193. The court
responded:

Petitioner’s Sixth Claim for Relief asserts that petitioner was
denied expert assstance at trid and that he was prejudiced by this
denid. Asprevioudy discussed, thisissue could have, and should have
been raised on apped, not in a petitioner [sic] for post-conviction relief.
Maost importantly, petitioner has made no showing that heis entitled to
expert assstance. The United States Supreme Court in Ake v.
Oklahoma (1985), 470 U.S. 68, held that in a capitd case where the
defenseis one of sanity [Sic], the State must provide expert psychiatric
help in order to provide the indigent defendant with the basic tools for a
defense. However, in Cadwel v. Missssppi (1985), 472 U.S. 320,
the Supreme Court found no denid of due process when the state court
refused to fund the hiring of various expertsin acapitd case. Inthe
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case a bar, the defense is not insanity, therefore, there is no mandate to
hire experts to support petitioner’ s theories.

Lagtly, in paragraph 93, petitioner again requests discovery to

fully develop and pursue thisclam. For the reasons stated before,
petitioner’ s request is denied. (citation omitted).

Findings and Conclusions, a 317-18. With this, thetria court denied the amended post-conviction

petition without a hearing.

2.

Court of Appeals

On September 17, 1999, Mitts, under the continued representation of Attorneys Doughten and

Parker, appeded the trid court’s denia of his post-conviction petition to the Ohio Court of Appedls,

Eighth Didtrict, asserting the following assgnments of error:

1.

Thetrid court erred in summarily dismissng Mitts s post-conviction petition
without an evidentiary hearing.

Ohio’s post-conviction system does not comply with the requirements of due
process as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments
to the United States Congtitution.

Thetrid court erred to the substantia prejudice of the appelant by dismissng
his claim of ineffective assstance of counsd during the mitigation phase of trid.

The Sate courts have failed to engage in ameaningful proportiondity review as
isrequired by R.C. § 2929.05(A).

Thetrid court erred to the substantia prejudice of the appellant by denying
relief of the claims relating to the need for discovery, investigators and expert
assistance.

Mitts s convictions and sentences are void and/or voidable because there was
insufficient evidence to support his convictions of aggravated murder.

Mitts was denied the effective assstance of counsd in the guilt-innocence
determination phase as guaranteed by the Fifth, Sixth, Eighth and Fourteenth

65




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 69 of 205. PagelD #: 711

Amendments of the United States Congtitution and Article |, 88 10 and 16 of
the Ohio Congtitution.

8. Thetrid court erred by finding clamsl, 11, 111, 1V, V and VI barred by the
doctrine of resjudicata.

ECF No. 18, Appendix, Volume V, at 65, Appellant’s Brief and Assignments of Error
(“Appelant’sBr.”), at v. On January 10, 2000, the State filed a brief in response. ECF No. 18,
Appendix, Volume V, at 129, Brief of Appellee.

On September 28, 2000, the Court of Apped's issued an opinion affirming the judgment of the
trid court. State v. Mitts, No. 76963, 2000 WL 1433952, at *1 (Ohio Ct. App. Sept. 28, 2000).

In the first assgnment of error, Mitts argued that the trid court erred when it summearily
dismissed his pogt-conviction petition without an evidentiary hearing. Mitts clamsthat he supported his
petition with sufficient evidence to warrant ahearing. The court of apped's disagreed:

A pogt-conviction relief proceeding isacollaterd civil attack on
acrimind conviction. As such, a defendant's right to post-conviction
relief isnot a conditutiond right but is aright crested by satute.
Therefore, a petitioner recelves no more rights than those granted by the
satute. Sate v. Calhoun (1999), 86 Ohio St.3d 279, 714 N.E.2d
905.

R.C. 2953.21(A) provides:

Any person convicted of acrimina offense or
adjudged ddinquent claming that there was such a
denid or infringement of hisrights asto render the
judgment void or voidable under the Ohio Condtitution
or the Condtitution of the United States, may filea
petition at any time in the court which imposed sentence,
dating the grounds for relief upon, and asking the court
to vacate or set asde the judgment or sentence or to
grant other gppropriate relief. The petitioner may file
such supporting affidavit and other documentary
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evidence aswill support hisclam for reief.

A trid court may dismiss a petition for post-conviction relief
without firgt holding an evidentiary hearing. Sate ex rel. Jackson v.
McMonagle (1993), 67 Ohio S$t.3d 450, 619 N.E.2d 1017. Thetria
court may do so where it determines the petition, supporting affidavits,
documentary evidence, files, and the record do not demonstrate the
petitioner set forth sufficient operative facts to establish substantive
grounds for rdief. Calhoun, supra,at paragraph two of the syllabus.

A petition for pogt-conviction relief will be granted only where
the denid or infringement of condtitutiond rightsis so subgtantid asto
render the judgment void or voidable. Relief is not available when the
issue has been litigated by apped or upon amotion for anew trid. State
v. Walden (1984), 19 Ohio App.3d 141, 146, 483 N.E.2d 859. The
clam must depend on factua alegations which cannot be determined by
an examination of the files and records of the case. Sate v. Milanovich
(1975), 42 Ohio St.2d 46, 325 N.E.2d 540, paragraph one of the
syllabus. Condtitutiond issues which could have been raised on gpped
but were not will be barred by resjudicata. Sate v. Perry (1967), 10
Ohio St.2d 175, 226 N.E.2d 104.

Appdlant inexplicably argues he entered aplea of guilty to
aggravated murder. In fact, ajury convicted gppellant of two counts of
aggravated murder and two counts of attempted murder. Appellant's
grasp of the record below seems tenuous at best. Either that, or
appellant's attorney needs to exercise more care when pirating from
another brief.

In support of his petition, appd lant attached what appears to be
possible questions and answers for various defense witnesses who were
his family members. No context is offered as to when these exhibits
were created or by whom. Thetria court did not abuse it discretion by
discounting this evidence.

Appdlant dso attached notes dlegedly given to his attorney
about his background to be used in mitigation. The Supreme Court
consdered appelant's background, including his childhood, Coast
Guard service, and that he was gainfully employed dl of hislife when
conducting its independent sentence assessment. Although appellant
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arguesthe jury only was to consder intoxication as a defense, the

record reflects the jury was aware of evidence chdlenging theideahe
exhibited racia hatred and showing his prior higtory with drinking
acohol. During the pendty phase of thetrid, gppellant's former in-laws
testified about his persondity and history. Appellant's siblings testified
about their family history. Nearly al of the evidence appdlant now
points to as mitigation was offered &t trid or would be merdy cumulative
of what was admitted.

Thetrid court correctly afforded little weight to the evidence
submitted in support of gppellant's petition for post-conviction relief.
Thetrid court did not abuse its discretion by denying the petition
without firgt holding an evidentiary hearing.
Appdlant'sfirst assgnment of error is overruled.
Mitts, No. 76963, at *2-4.
In the second assgnment of error, Mitts argued that Ohio’s post-conviction relief system (under
Ohio Revisad Code § 2953.21) was uncongtitutional because it failed to provide any meaningful
opportunity for a petitioner to challenge his conviction. The court of gppeds overruled thiscdam, sating
asfollows.
This court uphdld the condtitutionality of Ohio's post-conviction
proceedingsin Sate v. Sagle (Aug. 10, 2000), Cuyahoga App. No.
76834, unreported. In Sate v. Wiles (1998), 126 Ohio App.3d 71,
709 N.E.2d 898, the Eleventh Didtrict Court of Appedls held that such
achdlengeis not cognizable in a petition for post-conviction rdief but is
to be made in an original action for habeas corpus. The court further
regjected arguments that the post-conviction system is a sham but stated
a petitioner's chance of success depended more on the merit of hisclaim
than on the procedurd obstacles of satutory post-conviction relief.

Appdlant's second assignment of error lacks merit.

Mitts, No. 76963, at *4.
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In the third assgnment of error, Mitts contended that the tria court abused its discretion by
dismissing hisineffective assstance of counsdl dam. Mitts asserted that his counsd did not adequately
prepare and present mitigation evidence, and listed a number of mitigeting factors in support of hisclam
of ineffective assstance of counsd. Mitts dso clamed that he wished to testify under oath but was
prevented from doing so by his attorney. The court of appedls ruled asfollows:

The doctrine of resjudicata bars aclam of ineffective assstance
of counsel when a defendant is represented by new counsel on direct
gpped and the issue could have been determined without resort to
evidence de horsthe record. Sate v. Cole (1982), 2 Ohio St.3d 112,
443 N.E.2d 169, syllabus. Competent, relevant, and materia evidence
de hors the record may defeet the gpplication of resjudicata. This
evidence must demondirate that the petitioner could not have appeded
the conditutiond claim by use of information found in the origind
record. State v. Lawson (1995), 103 Ohio App.3d 307, 659 N.E.2d
362. The petitioner must submit evidentiary documents which contain
aufficient operative facts to demondtrate that counsel was not competent
and that the defense was prejudiced by the ineffectiveness. Sate v.
Jackson (1980), 64 Ohio St.2d 107, 413 N.E.2d 819. If the petitioner
falsto meet this burden, the tria court may dismiss the petition for podt-
conviction relief without a hearing. 1d.

The clam of ineffective assstance of counse requires proof thet
counsdl's performance is proved to have falen below an objective
standard of reasonable representation and, in addition, prejudice arises
from counsdl's performance. Sate v. Bradley (1989), 42 Ohio St.3d
136, 538 N.E.2d 373, paragraph two of the syllabus. The establishment
of prgjudice requires proof that there exists a reasonable probability
that, were it not for counsd's errors, the result of the trid would have
been different. 1d. at paragraph three of the syllabus. The burdenison
the defendant to prove ineffectiveness of counsd. State v. Smith
(1985), 17 Ohio $t.3d 98. Trid counsd is strongly presumed to have
rendered adequate assistance. Id.

Much of gppellant's assertions claiming ineffective ass stance of

counsd involvetrid tactics. Debatable trid tactics and strategies do not
congtitute adenid of effective assstance of counsd. Sate v. Clayton
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(1980), 62 Ohio St.2d 45, 49, 402 N.E.2d 1189. An attorney's
sdlection of which witnessesto call a trid falswithin the purview of trid
tactics and generdly will not condtitute ineffective assstance of counsd.
Sate v. Coulter (1992), 75 Ohio App.3d 219, 598 N.E.2d 1324.
Asking specific questions of awitness, even an expert witness, dso fdls
under the realm of trid tactics.

The witnesses appdlant wished to cdl to testify about his
behavior a his place of employment were cumulative of other evidence
admitted at the trid. Appellant's claims about evidence regarding his
mother and the failure to request a continuance are barred by res
judicata. The information appellant asserts he wished to convey under
oath dso was cumulative to lega arguments presented at trid. State v.
Lawson (1995), 103 Ohio App.3d 307, 659 N.E.2d 362. This court
will not second guess every aspect of the defense attorney's presentation
a the pendty phase of gppelant'strid. The existence of dternative or
additiond mitigation theories does not establish ineffective ass stance of
counsd. Sate v. Combs (1994), 100 Ohio App.3d 90, 105, 652
N.E.2d 205.

Appdlant's third assgnment of error is overruled.
Mitts, No. 76963, at *4-5.

In the fourth assgnment of error, Mitts challenged the condtitutiondity of the proportiondity
review set forth in R.C. 2929.05(A). Specificaly, Mitts argued that Ohio appellate courts do not
engage in ameaningful proportiondity review, because, anong other things, the courts limit comparison
to cases where the death sentence was imposed, and ignore those cases with similar facts where the
degth penalty was not imposed. The court of appedls disagreed:

In essence, gppellant is asking this court to declare
uncondtitutiona the method used by a superior court in deciding
proportiondity in cgpital cases. Thiscdam is not cognizable in a petition
for post-conviction relief because it does not affect the tria court's
judgment of conviction or sentence. See State v. Murnahan (1992), 63

Ohio $t.3d 60, 584 N.E.2d 1204. The Supreme Court consistently has
rglected this same chdlenge to the condtitutiondity of Ohio's
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proportiondity review of capitd cases. State v. Stallings (2000), 89
Ohio St.3d 280, 731 N.E.2d 159; State v. Getsy (1998), 84 Ohio
St.3d 180, 702 N.E.2d 866.
Appd lant's fourth assgnment of error is overruled.
Mitts, No. 76963, at *5.

In the fifth assgnment of error, Mitts argued that the trid court erred by not dlowing him to
engage in discovery, gopoint investigators, or provide funds for expert assstance, dl of which,
according to Mitts, were necessary for the preparation of his petition. The court of gppeasruled as
follows

As appdlant notes, in Calhoun, supra, the court held a
petitioner for post-conviction relief receives no more rights than are
granted by R.C. 2953.21. This statute does not provide for discovery.
Sate v. Williams (Nov. 17, 1999), Summit App. No. 19437,
unreported. A petitioner is not entitled to discovery to assst himin
edtablishing subgtantive grounds for relief. See Satev. La Mar (Mar.
17, 2000), Lawrence App. No. 98 CA 23, unreported. Discovery may
be dlowed after it is determined an evidentiary hearing is warranted.
Sate v. Smith (1986), 30 Ohio App.3d 138, 506 N.E.2d 1205. The
tria court did not abuse its discretion by denying appellant's request for

discovery or for the gppointment of investigators and expert witnesses.
Appelant's fifth assgnment of error is overruled.

Mitts No. 76963, at *6.

In the sixth assgnment of error, Mitts argued that his conviction was void or voidable because
insufficient evidence was admitted at tria to support the eement of specific intent. Mitts argued that his
intoxicated state prevented him from being able to form the specific intent to kill necessary to be death
eligible under Ohio law. The gppeds court hed:

Clams chalenging the sufficiency or weight of the evidence
admitted at trid are to be determined in the underlying crimina
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proceeding and are not cognizable in post-conviction proceedings.
Satev. Gillespie (Mar. 9, 2000), Cuyahoga App. No. 75918,
unreported. Post-conviction proceedings are to address congtitutiona
errors which may have occurred during the trid. See State v. Powel |
(1993), 90 Ohio App.3d 260, 629 N.E.2d 13. A post-conviction relief
proceeding is not acivil re-trid of acrimind conviction. State v. Lott
(Nov. 3, 1994), Cuyahoga App. Nos. 66388, 66389, and 66390,
unreported. The issue of intoxication was presented at triad and
congdered by the reviewing courts on gpped. Thisclam is barred by
resjudicata.

Appelant's sixth assgnment of error is not well-taken.
Mitts No. 76963, at *6.
In the seventh assgnment of error, Mitts contended that his counsel was ineffective during the
guilt phase of thetrid. The court of appedsrgected thisclam:
In his seventh assgnment of error, gppellant argues his attorney
was ineffective during the guilt phase of the trid. Appdlant’sclams
[that] his attorney did not adequately prepare for triad, conduct voir dire
properly, and insisted on presenting a black-out defense are barred by
resjudicata.
Appelant's seventh assgnment of error is meritless.
Mitts, No. 76963, at *6.
In the eighth assgnment of error, Mitts chalenged the dismissal on res judicata grounds of dl
the clams st forth in his post-conviction petition. The court of gppeals ruled asfollows:
Appelant presents a rather nebulous argument in support of this
assignment of error which seemsto reiterate points raised in the
previous assgnments of errors. Appellant has not presented any cogent
arguments with citations to the record as required by App.R. 16.

Appdlant's eighth assignment of error is overruled.

Mitts, No. 76963, at *6.
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Accordingly, the Court of Appedls affirmed the judgment of the tria court dismissng the post-

conviction petition without a hearing. 1d. a *1-2. On October 2, 2000, Mitts filed a motion for

recond deration with the Eighth Digtrict Court of Appeds. ECF No. 18, Appendix, Volume V, at 291.

The motion was denied. 1d. at 299.

3.

Ohio Supreme Court

On November 8, 2000, Mitts gppealed the Court of Appeals decision to the Ohio Supreme

Court. ECF No. 19, Appendix, Volume VI, at 3. Represented by Attorney Doughten, Mittsfiled a

memorandum in support of jurisdiction wherein he raised the following eight propositions of law:

1.

An evidentiary hearing must be granted pursuant to R.C. § 2953.21 where the
petition includes credible documentary evidence which, if true, create a
reasonable probability that the decision of the earlier hearing would have been
otherwise.

Ohio’s post-conviction system does not comply with the requirements of due
process as guaranteed by the Fifth, Sixth, Eighth and Fourteenth Amendments
to the United States Congtitution.

Thetrid court erred to the substantia prejudice of the appelant by dismissng
his clam of assstance of counsd during the mitigation phase of tridl.

The Sate courts have failed to engage in ameaningful proportiondity review as
required by R.C. 8 2929.05(A).

Because indigent defendants do not possess the tools to devel op issues that are
ripe for decision through a petition for post-conviction relief, atria court must
grant requests for assistance where the record reflects that such issue is not
frivolous.

If adefendant isintoxicated to the extent that he is unable to form the specific

intent to kill another with prior calculation and design, the evidence is insufficient
to support a conviction of aggravated murder in violation of R.C. § 2903.01(A).
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7. The fallure to properly prepare the culpability phase of acapita trid resultsina
denid of an accused’ sright to effective assstance of counsd as required by the
Sixth and Fourteenth Amendments to the United States Congtitution.

8. Res judicata is not gpplicable even where the issue was raised on direct appedl
if additiona evidence not present in the origina record is necessary to fully
develop the issues.

ECF No. 19, Appendix, Volume VI, at 6-7, Appellant’s Mem. in Support of Jurisdiction, at i-ii. On
December 14, 2000, the State filed a response memorandum. ECF No. 19, Appendix, Volume VI, at

62, Mem. in Response to Jurisdiction. On February 14, 2001, the Ohio Supreme Court issued asua

sponte dismissd of Mitts's gpped on the grounds that it presented no substantia congtitutiona question.
Sate v. Mitts 742 N.E.2d 144 (Ohio 2001).

C. Murnahan Proceedings

1. Court of Appeals

On April 9, 2001, Mittsfiled amation for gppointment of counsd to file aMurnahan
gpplication. ECF No. 20, Appendix, Volume VII, a 7. The motion was granted and attorney Robert
Dixon was appointed as counsd for the appeal. On January 14, 2002, Mittsfiled an application to
reopen direct appea pursuant to Ohio Rule of Appellate Procedure 26(B). ECF No. 20, Appendix,
Volume VI, at 27, Defendant-Appellant’ s Application to Reopen Appeal etc. (“Murnahan
Application”). Mittsraised the following Sx assgnments of error:

1. The cumulative effect of prosecutorid misconduct during the mitigation
phase deprived Mitts of hisright to afair trid as guaranteed by the Fifth, Eighth

and Fourteenth Amendments to the United States Congtitution.

2. Thetrid court’singructions a the mitigation phase dlowing the jury to
determine what evidence could be considered concerning the aggravating
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5.

6.

circumstances resulted in violation of Mitts s rights under the Eighth and
Fourteenth Amendments to the United States Congtitution.

Thetrid court’s erroneous ingructions to the jury during the culpability phase
regarding the burden of proof and the subject of punishment violated Mitts's
rights under the Fifth, Eighth and Fourteenth Amendments to the United States
Condtitution.

Mitts was denied the effective assstance of counsd in violaion of hisrights
under the Sixth and Fourteenth Amendments to the United States Congtitution.

The death pendlty vidlates internationa law.

Mitts was denied effective assistance of counse on apped.

Murnahan Application, a 2-8. On February 8, 2002, the State filed a memorandum in opposition to

Mitts' s gpplication. ECF No. 23, Appendix, Volume X, at 180. On May 10, 2002, the Ohio Court of

Appeds denied Mitts' s Murnahan gpplication. State v. Mitts, No. 68612, 2002 WL 1335629, at *7

(Ohio Ct. App. May 10, 2002). The appeds court first addressed whether the application was timely

filed:

{113} Asmandated by App.R. 26(B)(2)(b), an application for

reopening must be filed within ninety days of journdization of the
gppelate judgment which the applicant seeks to reopen. The  applicant
must establish "good cause’ if the gpplication for reopening isfiled more
than ninety days after journdization of the gppellate judgment. State v.
Cooey, 73 Ohio St.3d 411, 1995-Ohio-328, 653 N.E.2d 252; Sate
v. Reddick, 72 Ohio St.3d 88, 1995-Ohio-249, 647 N.E.2d 784.

{114} Herein, Mittsis attempting to reopen the appellate

judgment that was journdized on December 30, 1996. He did not file
his gpplication for reopening until January 14, 2002, more than Sx years
after journdization of the gppellate judgement in State v. Mitts (Dec.
19, 1996), Cuyahoga App. No. 68612. Mitts counsel, however,
assartsthe "agpplication istimdy in that (Mitts) is entitled to the
gppointment of counsel and that any applicable deadlines for filing
cannot begin to run until counse is gppointed.” Counsd further Sates
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that this court granted him an extension until January 14, 2001 to filethe
application to reopen.

{115} However, counsd's argument that Mittsis entitled to the
appointment of counsd is based upon an incorrect premise.

{1116} An application to reopen pursuant to App.R. 26(B) isa
post-conviction petition. The Supreme Court of Ohio recognized this
classfication in Supreme Court Practice Rule 11, Section 2(A)(4)(b):
The provision for delayed apped applies to appeals on the merits and
does not gpply to gppedsinvolving post-conviction rdief, including
apped s brought pursuant to State v. Murnahan (1992), 63 Ohio St.3d
60, 584 N.E.2d 1204 and App.R. 26(B). Thus an applicant has no right
to counsd in filing the gpplication.

{117} Satev. Dozer (Jan. 17, 1980), Cuyahoga App. Nos.
40186 and 40187, reopening disallowed (Jan. 3, 2002), Motion No.
33149. See, also, Sate v. Bragg (July 15, 1991), Cuyahoga App. No.
58859, reopening disallowed (Nov. 26, 2001), Motion No. 27560;
Sate v. Darrington (Oct. 2, 1995), Cuyahoga App. No. 65588,
reopening disalowed (Oct. 27, 2000), Motion No. 17770; State v.
Walker (May 31, 1994), Cuyahoga App. No. 47616, reopening
disalowed (Aug. 3, 2001), Motion No. 27447; Sate v. Creasey
(Nov. 23, 1994), Cuyahoga App. Nos. 65717 and 65718, reopening
disallowed (Aug. 29, 2001), Mation No. 24781. Moreover, counsel
falsto cite any authority in support of this proposition. Therefore,
because an gpplicant does not have aright to counsd, counsdl's
assartion that the time period to file does not begin to run until counsd is
gppointed does not have merit.

{118} Nor do we find that this court's extenson waived the
gpplicable time requirements. In the matter sub judice, Mitts application
should have been filed on or before March 31, 1997 to have been
conddered timely. Accordingly, we find thet the application is untimely
onitsface.

{119} In an atempt to establish "a showing of good cause,”
Mitts, through counsel, asserts that "the failure to gppoint counsd as
condtitutionaly required precludes the impaosition of afiling deadline
upon an indigent and incarcerated individua who has neither the
resources or expertise to file such action.” Furthermore, "the State has
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an obligation to advise Appdlant of hisright to pursue relief with counsd
at State expense.” However, the absence or denia of counsdl does not
show good cause for untimely filing. Walker, supra; Creasey, supra.

{120} Additiondly, this court and the Supreme Court of Ohio
have firmly established that alack of legd training is not a viable ground
for establishing "good cause’ for the untimdy filing of an application for
reopening. State v. Klein (Apr. 8, 1991), Cuyahoga App. No. 58389,
reopening disalowed (Mar. 15, 1994), Motion No. 49260, affirmed
(1994), 69 Ohio St.3d 1481, 634 N.E.2d 1027; Sate v. Trammel
(July 24, 1995), Cuyahoga App. No. 67834, reopening disalowed
(Apr. 22, 1996), Motion No. 70493; State v. Travis (Apr. 5, 1990),
Cuyahoga App. No. 56825, reopening disallowed (Nov. 2, 1994),
Motion No. 51073, affirmed (1995), 72 Ohio $t.3d 317, 649 N.E.2d
1226. Nor does ignorance of the law constitute good cause for failing to
timdy file an application for reopening. State v. Turner (Nov. 16,
1989), Cuyahoga App. No. 55960, reopening disallowed (Aug. 20,
2001), Moation No. 23221; Sate v. Railing (Oct. 20, 1994),
Cuyahoga App. No. 67137, reopening disalowed (Aug. 30, 1996),
Motion No. 72596, at 2.

{121} Furthermore, limited accessto legd materid's does not
establish good cause. State v. Stearns (July 24, 2000), Cuyahoga App.
No. 76513, reopening disallowed (Feb. 14, 2002), Motion No. 27761,
Sate v. Kaszas (Sept. 21, 1998), Cuyahoga App. Nos. 72546 and
72547, reopening disallowed (Aug. 14, 2000), Motion No. 16752,
Sate v. Hickman (Apr. 30, 1998), Cuyahoga App. No. 72341,
reopening disallowed (Dec. 13, 2000), Motion No. 20830; and
Turner, supra.

{122} Counsdl aso argues that because Mitts was represented
by the same counsdl throughout his direct appeds, counsel could not be
expected to raise his own ineffectiveness. This argument isaso
unpersuasive and establishes an independent ground for denying the
application to reopen. Walker, supra. Accordingly, Mitts application is
fatadly defective and must be denied.

{123} Notwithstanding the above, Mittsfails to establish that
his appellate counsd was ineffective. In regard to clams of ineffective
assistance of appellate counsd, the United States Supreme Court has
upheld an appdllate attorney's discretion to decide which issues he or
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she believes are the most fruitful arguments. "Experienced advocates
since time beyond memory have emphasized the importance of
winnowing out wegker arguments on gpped and focusing on one centrd
issue, if possible, or & most on afew key issues”” Jonesv. Barnes
(1983), 463 U.S. 745, 103 S.Ct. 3308, 77 L.Ed.2d 987. Additionally,
gppellate counsd is not required to argue assgnments of error which are
meritless. Barnes, supra.

{1124} Thus, in order for the court to grant the application for
reopening, Mitts must establish that "there is a genuine issue asto
whether the gpplicant was deprived of the effective assistance of counsd
on appeal.” App.R. 26(B)(5).

{125} In Sate v. Reed (1996), 74 Ohio St.3d 534, 535, 660
N.E.2d 456, 458, we held that the two prong andysisfound in
Srickland v. Washington (1984), 466 U.S. 668, 104 S.Ct. 2052, 80
L.Ed.2d 674, is the appropriate standard to assess a defense request
for reopening under App.R. 26(B)(5). [Applicant] must prove that his
counse were deficient for failing to raise the issue he now presents, as
well as showing that had he presented those claims on appedl, there was
a"reasonable probability” that he would have been successful. Thus,
[applicant] bears the burden of establishing that there was a"genuine
issue’ as to whether there was a " colorable clam” of ineffective
assistance of counsel on gpped.

{126} Satev. Spivey, 84 Ohio St.3d 24, 25, 1998-Ohio-
704, 701 N.E.2d 696. To establish such claim, applicant must
demongtrate that counsdl's performance was deficient and that
deficiency prejudiced the defense. Strickland v. Washington (1984),
466 U.S. 688, 104 S.Ct. 2052, 80 L.Ed.2d 674; State v. Bradley
(1989), 42 Ohio St.3d 136, 538 N.E.2d 373, certiorari denied (1990),
497 U.S. 1011, 110 S.Ct. 3258, 111 L.Ed.2d 768. Mittsfailed to
demondrate any such deficiency.

{1127} Furthermore, a subgtantive review of the application to
reopen failsto demondrate that there exists any genuine issue asto
whether Mitts was deprived of the effective assstance of appellate
counsd.

78




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 82 of 205. PagelD #: 724

Sate v. Mitts No. 68612, 2002 WL 1335629, at *2-4 (Ohio Ct. App. May 10, 2002) (internal
footnote omitted).

In the firgt assgnment of error, Mitts argued that gppdlate counsd failed to argue that the effect
of prosecutorid misconduct during the mitigation phase deprived Mitts of hisright to afair trid. Mitts
asserted that the prosecutor repeatedly mided the jury about what facts should be considered as
aggravating circumstances, improperly argued what sandard should be gpplied in weighing the
aggravating circumstances againg the mitigating factors;, and improperly told the jury that they must
acquit Mitts of the deeth pendty before they could consider life imprisonment. The court of appeds
ruled as follows:

{128} In hisfirst assgnment of error, Mitts states that his
gppellate counsel should have argued that the effect of prosecutoria
misconduct during the mitigation phase deprived the appdlant of his
right to afair trid as guaranteed by the Fifth, Eighth and Fourteenth
Amendments to the United States Condtitution. In support of this
argument, Mitts asserts that the prosecutor repeatedly mided the jury
regarding what facts should be considered as aggravating
circumstances, that the prosecutor improperly argued what standard
should be gpplied in weighing the aggravating circumstances, and that he
improperly told the jury that they must acquit the appellant of the desth
pendty before they could congder an dternative punishment.

{129} AsMittsnotesin his application, no objection to the
comments were made at trid. Accordingly, Mittswaived al but plain
error. Plain error does not exist unless, but for the error, the outcome of
tria would have been different. Sate v. Joseph, 73 Ohio St.3d 450,
1995-0Ohio-288, 653 N.E.2d 285.

{1130} Inthe matter sub judice, we do not find plain error.
While the prosecutor did argue the nature and circumstances of the
offense, he never suggested that they were to be considered by the jury
as aggravating circumgtances. State v. Nields, 93 Ohio St.3d 6, 2001-
Ohio-1291, 752 N.E.2d 859. See, also, Sate v. Wagenstahl (1996),
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75 Ohio St.3d 344, 662 N.E.2d 311.

{131} Wedso do not find any error with the remaining
contentions of prosecutoria misconduct. The test for prosecutorial
misconduct is whether the remarks were improper and, if o, whether
they prgudicialy affected the substantiad rights of the accused. State v.
Smith (1984), 14 Ohio $t.3d 13, 470 N.E.2d 883. Assuming
arguendo that the remarks were improper, we do not find that Mitts
was prejudiced. Our review of the record indicates that the judge
corrected any dleged errors with his jury indructions. The judge
correctly ingtructed the jury what the aggravating circumstances were,
that the state of Ohio had the burden of proving beyond areasonable
doubt that the aggravating circumstances were sufficient to outweigh any
mitigating factors, and corrected any "acquit first" argument made by the
prosecutor.

Mitts No. 68612, at *4-5 (footnote omitted).

In the second assignment of error, Mitts argued that the trid court’ s ingtructions at the mitigation
phase dlowed the jury to determine what evidence could be considered concerning the aggravating
circumstances which resulted in the violation of Mitts s rights under the Eighth and Fourteenth
Amendments to the United States Condtitution. Mitts dso argued that the trid court improperly defined
mitigation. After noting that Mitts waived dl but plain error by failing to object to the ingtructions, the
court of appedsruled asfollows:

{1133} After reviewing the entire record, we do not find plain
error. It should aso be noted that this court performed its congtitutiona
duty of conducting an independent review of the sentence and found that
the aggravating circumstances outweighed the mitigating factors.

Mitts No. 68612, at *5.

In the third assgnment of error, Mitts argued that the tria court’ s ingtructions to the jury during

the culpability phase regarding the burden of proof and the subject of punishment violated Mitts srights
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under the Fifth, Eighth and Fourteenth Amendments. Mitts argued that the trid court improperly shifted
the burden of proof by indructing the jury to determine whether Mitts was innocent rather than whether
the State proved him guilty beyond a reasonable doubt, and diminished the jury’s sense of responsbility
by ingtructing the jury that the duty to impose punishment was in the sole discretion of the court. The
court of appedls ruled:

{135} Once again, the fallure to object to thisingtruction limits
our review to plain error. Joseph, supra. "A jury ingruction * * * must
be viewed in the context of the overdl charge, * * * rather thanin
isolaion." State v. Thompson (1987), 33 Ohio St.3d 1, 514 N.E.2d
407, quoting Sate v. Price (1979), 60 Ohio St.2d 136, 398 N.E.2d
772. After reviewing the entire charge, we do not find plain error. The
court clearly ingtructed the jury that the defendant is presumed innocent,
that the burden of proof was on the state of Ohio, and that the
defendant must be acquitted of any crime charged unless the state
proved each and every element of the crime beyond a reasonable
doulot.

{1136} We further find that Mitts was not prejudiced by the

court's ingtruction regarding the subject of punishment. The record

establishes that, after a defense objection to the charge, the court

corrected itsdf and told the jury to disregard the prior ingtruction and

that they may or may not discuss or consider the subject of punishment.

The court aso reminded the jury that there were two partsto the trid as

was explained to them during voir dire.
Mitts No. 68612, at *5.

In the fourth assgnment of error, Mitts argued that he was denied effective assstance of trid

counsdl because counsd failed to object to numerous ingtiances of prosecutorial misconduct (as set forth
in the first assgnment of error) and to erroneous and prgjudicia jury ingructions (as set forth in the

second and third assgnments of error). Mitts dso arguesthat trid counsel failed to present areasonable

defense theory during both phases of trid. First, counsd falled to investigate, prepare and adequately
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present mitigation evidence e.g., he falled to make reasonable use of a psychology/mitigation expert.
Second, counsdl caled Dr. McKee as a defense witness. Mitts argues that Dr. McKee' s testimony
undermined the defense theory and resulted in defense counsdl attempting to impeach her. The court of
gppeds held asfollows.

{137} ....[B]ecause we have previoudy determined that
there was no underlying error, we do not find that counsd was
ineffective. State v. Henderson (1989), 39 Ohio St.3d 24, 528
N.E.2d 1237.

{138} Mitts dso arguesthat he was denied the effective
assistance of counsdl because counsd failed to present a reasonable
theory of defense a both the culpability and mitigation phases by failing
to properly prepare for the testimony of a defense witness, Dr. Sandra
McKee, and by failing to use a mitigation expert.

{139} In Srickland, the United States Supreme Court stated
that a court's scrutiny of an attorney's work must be highly deferentid.
The court further stated that it is too tempting for a defendant to second-
guess his atorney after conviction and that it would be al too easy for a
court to conclude that a specific act or omission was deficient, especialy
when examining the matter in hindsight. Accordingly, "a court must
indulge a strong presumption that counsd's conduct fals within the wide
range of reasonable professond assstance; that is, the defendant must
overcome the presumption that, under the circumstances, the chalenged
action might be consdered sound trid drategy.” Strickland, 104 S.Ct.
at 2065. Debatable trid tactics and Strategies do not condtitute a denial
of effective assstance of counsd. Sate v. Clayton (1980), 62 Ohio
St.2d 45, 402 N.E.2d 1189.

{1140} Asthiscourt dated in Sate v. Mitts (Sept. 28, 2000),
Cuyahoga App. No. 76963,

{141} An attorney's selection of which witnessesto cdl &t trid
fdlswithin the purview of trid tactics and generdly will not conditute
ineffective assstance of counsd. State v. Coulter (1992), 75 Ohio
App.3d 219, 598 N.E.2d 1324. Asking specific questions of awitness,
even an expert witness, dso fdls under the redim of trid tactics.
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{142} Furthermore, the existence of dternative or additiona
mitigation theories does not establish ineffective assstance of trid
counsd. Sate v. Combs (1994), 100 Ohio App.3d 90, 652 N.E.2d
205.

{143} Inthe matter sub judice, counsdl’s presentation of
evidence during both the culpability phase and mitigation phase were
debatable trid tactics which this court will not second-guess. We dso
find that Mitts falled to establish prgudice.

Mitts, No. 68612, at *6.

In the fifth assgnment of error, Mitts argued that the deeth pendty violates internationd law and
Article VI of the U.S. Condtitution. The court of gpped s found this argument to lack merit, citing State
v. Keene, 693 N.E.2d 246 (Ohio 1998), and Sate v. Phillips, 656 N.E.2d 643 (Ohio 1995). Mitts,
No. 68612, at *6.

In the sixth assgnment of error, Mitts argued that he was denied the effective ass stance of
counsel on apped for dl the reasons set forth in his 26(B) application. The court of gppeds stated: “In
light of the above review, we do not find that Mitts was denied the effective assstance of counsd on
appedl.” 1d. Accordingly, the court of appeds denied Mitts s gpplication to reopen his direct appeal.

Id. at *7.

2. Ohio Supreme Court

On June 17, 2002, Mitts gppeded the court of gppeals denid of his Murnahan application to
the Ohio Supreme Court. ECF No. 24, Appendix, Volume XI, a 46. On July 22, 2002, Mittsfiled a
motion for gppointment of counsd to apped the denid of his 26(B) application. 1d. at 12. On
September 25, 2002, the motion was denied. Id. a 17. On November 13, 2002, Mittsfiled apro se

brief, asserting seven assgnments of error. 1d. a 24. The first Sx assgnments of error repested the

83




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 87 of 205. PagelD #: 729

very erors raised in the court of gopeds* The seventh assignment of error stated asfollows. “The
fallure of this court to grant Mitts' s request for gppointment of counsd for this gpped isadenid of equa
protection and due process of law in violaion of the Fifth, Sixth, and Fourteenth Amendmentsto the
United States Congtitution [and callsinto question the congtitutiondity of Ohio’s procedure for
reopening direct apped].” ECF No. 24, Appendix, Volume X, at 25, Appellant’sBr., at i, 15.

On December 9, 2002, the State filed a brief in opposition. ECF No. 24, Appendix, Volume
Xl, a 70, Merit Brief of Appellee. On March 19, 2003, the Ohio Supreme Court affirmed the
judgment of the Court of Appeals denying Mitts s gpplication to reopen hisdirect gpped. State v.
Mitts 784 N.E.2d 698 (Ohio 2003). The Ohio Supreme Court held asfollows:

{14} Thetwo-prong andyssfoundin Strickland v.
Washington (1984), 466 U.S. 668, 687, 104 S.Ct. 2052, 80 L.Ed.2d
674, is the appropriate standard by which to determine whether a
defendant has received ineffective assistance of gppellate counsdl. See
Sate v. Sheppard (2001), 91 Ohio St.3d 329, 330, 744 N.E.2d 770;
Sate v. Spivey (1998), 84 Ohio St.3d 24, 25, 701 N.E.2d 696; State
v. Reed (1996), 74 Ohio St.3d 534, 534-535, 660 N.E.2d 456.

{15} Inorder to show ineffective assstance, Mitts "must prove
that his counsd were deficient for failing to raise the issues he now
presents and that there was a reasonable probability of success had he
presented those claims on gpped.” Sheppard, 91 Ohio St.3d at 330,
744 N.E.2d 770, citing Sate v. Bradley (1989), 42 Ohio St.3d 136,
538 N.E.2d 373, paragraph three of the syllabus. Moreover, to justify
reopening his gpped, Mitts "bears the burden of establishing that there
was a 'genuine issue as to whether he has a'colorable clam'’ of
ineffective assstance of counsd on gpped.” Spivey, 84 Ohio St.3d at
25, 701 N.E.2d 696.

“The claim regarding victim-impact evidence, however, was not raised before the Ohio
Supreme Court.
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{116} We have reviewed Mittss assertions of deficient
performance by appdlate counsd and find that Mitts hasfaled to raise
"agenuine issue as to whether [he] was deprived of the effective
assistance of counsel on apped” before the court of appeals, as required
by App.R. 26(B)(5).

{17} Accordingly, the judgment of the court of gppedlsis
affirmed.

Mitts, 784 N.E.2d at 699-700.

D. Federal Habeas Petition

Mitts theresfter filed in this Court anotice of intent to file a petition for writ of habeas corpus
and amoation for gppointment of counsd. ECF Nos. 1, 4. The Court granted the motion and
gppointed Robert A. Dixon and an Assistant Public Defender with capital habeas experience from the
Degth Pendty Division of the Office of the Ohio Public Defender to represent Mitts. ECF No. 7, at 1-
2. On October 16, 2003, Mitts filed a petition for writ of habeas corpus under 28 U.S.C. § 2254,
dleging the following grounds for rdief:

1. Petitioner was denied the effective assstance of counsd in the mitigation phase
as guaranteed by the Fifth, Sixth and Fourteenth Amendments to the United
States Condtitution and Article |, 88 10 and 16 of the Ohio Condtitution.

2. Petitioner was denied the effective assstance of counsd in the guilt-innocence
determination phase as guaranteed by the Fifth, Sixth, Eighth and Fourteenth
Amendments of the United States Congtitution and Article |, 88 10 and 16 of
the Ohio Condtitution.

3. Petitioner’ sright to due process of law was violated because his conviction was
based on insufficient evidence.

4, The Fifth, Sixth, Eighth and Fourteenth Amendments to the United States

Condtitution; 8 39, Article I1 of the Ohio Congtitution and Ohio Revised Code
§ 2929.024 guarantee an accused in capital cases the use of experts.
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10.

11.

12.

In acapitd murder trid, the court must ingtruct the jury thet it may recommend
consecutive life sentences where the defendant has been convicted of two
Separate and distinct counts of aggravated murder. The failure to instruct
properly isviolaive of the Fifth, Eighth and Fourteenth Amendmentsto the
United States Condtitution.

Thetrid court must charge the jury on the defense of voluntary intoxication
where a reasonable jury could find that the defendant could not form the
requidite intent due to hisor her inebriation. The failure to provide the
indruction isavidlation of the Fifth, Sixth and Fourteenth Amendmentsto the
United States Congtitution and Article |, 88 9 and 16 of the Ohio Condtitution.

Thetrid court’singtruction that a death verdict is only arecommendationisa
violation of Petitioner’ sright to due process of law and to hisright to be free
from cruel and unusud punishments.

Inaccurate pendty phase ingructions that misguide the jury asto their duties
under the law render the resultant sentence unreliable and violative of the Fifth,
Sixth, Eighth and Fourteenth Amendments to the United States Congtitution and
889, 10 and 16, Article |, of the Ohio Congtitution.

Petitioner received the ineffective assstance of counse when defense counsel
falled to object to erroneous jury ingructions and improper comments of the
prosecutor.

Thetria court may not refuse to provide relevant mitigating ingtructions to the
pendty phasejury. The refusd to indruct isin contravention of the Fifth, Eighth
and Fourteenth Amendments to the United States Condtitution.

The cumulative effect of prosecutorid misconduct during the mitigation phase
deprived Petitioner of hisright to afair trid as guaranteed by the Fifth, Eighth
and Fourteenth Amendments to the Congtitution.

Petitioner was deprived of the effective assstance of counsd during his direct
aopedl.

ECF No. 27, Petition for Writ of Habeas Corpus (“Petition”), & i-ii.
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[11. INITIAL CONSIDERATIONS

A. STANDARD OF REVIEW

A federa court’sreview of a petition for awrit of habeas corpus, filed by a prisoner
incarcerated pursuant to the judgment of a state court, is governed by 28 U.S.C. § 2254. Section
2254(a) permits a state prisoner to chalenge hisincarceration “only on the ground that heisin custody
inviolation of the Condtitution or laws or tregties of the United States.” Federa habeas corpus relief
“does not liefor errors of statelaw.” Lewisv. Jeffers, 497 U.S. 764, 780 (1990). Thus, “it is not the
province of afedera habeas court to re-examine state-court determinations of state-law questions.”
Estelle v. McGuire, 502 U.S. 62, 67-68 (1991).

The Antiterrorism and Effective Death Pendty Act of 1996, Pub.1.No. 104-132, 110 Stat.
1214 (1996) (“AEDPA”), sgned into law on April 24, 1996, amended Title 28 of the United States
Code and gppliesto dl habess petitions filed on or after its effective date of April 24, 1996. Barker v.
Yukins, 199 F.3d 867, 871 (6th Cir. 1999), cert. denied, 120 S.Ct. 2658 (2000) (citations omitted);
Herbert v. Billy, 160 F.3d 1131, 1134 (6th Cir. 1998). The AEDPA made significant changesin
habeas law, including increased restrictions on which issues can be gppeaed and a heightened respect
for state court factud and legd determinations.

Under 28 U.S.C. § 2254(d) (enacted as a part of the AEDPA), a petition for writ of habeas
COrpus:

shdl not be granted with respect to any claim that was adjudicated on
the merits in State court proceedings unless the adjudication of the claim
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@ resulted in adecison that was contrary to, or involved an
unreasonable application of, clearly established federd law, as
determined by the Supreme Court of the United States; or

2 resulted in a decision that was based on an unreasonable
determination of the factsin light of the evidence presented in the Sate
court proceeding.

Id.; Staley v. Jones, 239 F.3d 769, 775 (6th Cir. 2001).

The United States Supreme Court recently had occasion to interpret § 2254(d) in Terry
Williamsv. Taylor, 529 U.S. 362 (2000).> With respect to the first clause of § 2254(d), the Court
explained that the phrases “contrary to” and * unreasonable gpplication of” must be given independent
meanings.

Firgt, a state-court decison is contrary to this Court’ s precedent
if the Sate court arrives a a conclusion opposite to that reached by this
Court on aquestion of law. Second, a state-court decision isaso
contrary to this Court’ s precedent if the state court confronts facts that
are maeridly indigtinguishable from ardevant Supreme Court
precedent and arrives at aresult opposite to ours.

Terry Williams 529 U.S. at 405 (citing Green v. French, 143 F.3d 865, 869-70 (4th Cir. 1998),
cert. denied, 525 U.S. 1090 (1999)). The Supreme Court construed the second clause of

§ 2254(d) asfollows:

Firdt, a state-court decision involves an unreasonable gpplication
of this Court’s precedent if the state court identifies the correct
governing legd rule from this Court’s cases but unreasonably appliesit
to the facts of the particular state prisoner’s case. Second, a state-court
decison aso involves an unreasonable application of this Court’s
precedent if the Sate court either unreasonably extends alegd principle
from our precedent to a new context where it should not apply or

0On the very same day, the Supreme Court decided two cases captioned Williams v.
Taylor, leading the undersigned to use the petitioner’s full name.
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unreasonably refuses to extend that principle to a new context where it
should apply.

Terry Williams 529 U.S. at 407 (citing Green v. French, 143 F.3d at 869-70).

The Court pointed out that, in determining the reasonableness of the state court’s
decision, the federa court must employ an objective test, not a subjective one.® When viewing the
objective reasonableness of the state court decision, however, afedera court may not find an
gpplication to be unreasonable merely because it finds that the State court decision was erroneous or
incorrect. Terry Williams 529 U.S. at 410-412; Maranian v. Jackson, No. 99-2017, 2001 WL
700856 (6th Cir. Jun. 11, 2001), cert. denied, 534 U.S. 1138 (2002).

The Terry Williams Court dso clarified that “clearly established Federa law, as determined by
the Supreme Court of the United States’ refers to “the holdings, as opposed to the dicta, of [the
Supreme] Court’s decision as of the time of the relevant State-court decison.” 529 U.S. a 412. The
Sixth Circuit has subsequently held that this holding “ prevents the district court from looking to lower
federa court decisonsin determining whether the state court decision is contrary to, or an unreasonable
gpplication of, clearly established federa law.” Harrisv. Sovall, 212 F.3d 940, 944 (6th Cir. 2000)
(quoting Herbert v. Billy, 160 F.3d 1131, 1135 (6th Cir. 1998)), cert. denied, 532 U.S. 947 (2001).

A habeas court may only rely on that class of Supreme Court precedent that would quaify asan
“old rule’ under Teague v. Lane, 489 U.S. 288 (1989). Terry Williams 529 U.S. at 412. Under

Teague, a case announces anew ruleif the result was not dictated by precedent existing a the time the

®Based on this determination, the Supreme Court rejected the Fourth Circuit’s
interpretation that a state court’s application of federal law was only unreasonable “if the state
court has applied federal law in a manner that reasonable jurists would all agree is unreasonable.”
Terry Williams, 529 U.S. at 4009.
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defendant’ s conviction becamefind. 489 U.S. a 301. Therule the petitioner relies upon must be
“dictated or compelled” by the cited Supreme Court decison. Harris, 212 F.3d at 944. The Supreme
Court has articulated two exceptions to the genera rule of non-retroactive application for new rules of
criminal procedure. “An exception that alows for retroactive gpplication of anew rule gpplies only if
the new rule: (1) *places certain kinds of primary private individua conduct beyond the power of the
crimind law-making authority to proscribe,” or (2) ‘requires the observance of those proceduresthat . .
. areimplicit in the concept of ordered liberty.” ” Goode v. U.S., 305 F.3d 378, 383 (6th Cir. 2002)
(pardld citations omitted), cert. denied, 537 U.S. 1096 (2002).

Under the AEDPA, determinations of factua issues by a state court shal be presumed to be
correct. 28 U.S.C. § 2254(e)(1). This presumption of correctnessis rebuttable only by clear and
convincing evidence to the contrary. 1d.

When a gtate court decides a congtitutional issue by form order or without explaining its
reasoning, a habeas court should focus on the result of the state court’ s decision and apply AEDPA
deference because the habeas court cannot grant relief unless the state court’ s result is not in keeping
with the gtrictures of the AEDPA. Harris, 212 F.3d at 943 & n.1. However, when afederd claim was
not “adjudicated on the merits’ in state court (e.g., the state court did not address the congtitutional
clam on the merits and the claim has not been procedurdly defaulted), the habeas court reviewsthe
damde novo. See Maldonado v. Wilson, 416 F.3d 470, 476 (6th Cir. 2005); McKenzie v. Smith,
326 F.3d 721, 726-27 (6th Cir. 2003) (applying de novo review to aclaim that was not addressed at
al in state court because there were no state court “results,” let alone reasoning, to which the habeas

court could defer); Hill v. Mitchell, 400 F.3d 308, 313 (6th Cir. 2005) (stating that claimsthat were
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not adjudicated on the meritsin state court and have not been proceduraly defaulted are reviewed de
novo); Maplesv. Segall, 340 F.3d 433, 437 (6th Cir. 2003).

The Court must now determine, as an initid matter, whether the asserted grounds for relief are
properly before the Court.

B. EXHAUSTION

A date prisoner must exhaust his state remedies before bringing his dam in afedera habeas
corpus proceeding. 28 U.S.C. § 2254(b), (c); Rose v. Lundy, 455 U.S. 509 (1982). A habeas
petitioner satisfies the exhaustion requirement when the highest court in the state in which the petitioner
has been convicted has had afull and fair opportunity to rule on the clams. Rust v. Zent, 17 F.3d 155,
160 (6th Cir. 1994); Manning v. Alexander, 912 F.2d 878, 881 (6th Cir. 1990). If under state law
there remains aremedy that petitioner has not yet pursued, exhaustion has not occurred and the federa
habeas court cannot entertain the merits of the clam. Rust, 17 F.3d at 160.

Clamsthat were never raised at any juncture of the state-court proceedings are both
unexhausted and proceduraly defaulted because the Ohio Supreme Court has not had an opportunity to
decidethem. If a habeas petitioner sought to return to state court and attempted to present new clams
to the Ohio Supreme Court, that court would refuse to hear such claims because “[tJhe Ohio Supreme
Court has gtated that it will not congder congtitutiona claims not raised and preserved in the Ohio Court
of Appedls” Fornashv. Marshall, 686 F.2d 1179, 1185 n.7 (6th Cir. 1982), cert. denied, 460 U.S.
1042 (1983) (citing State v. Phillips, 27 Ohio St.2d 294, 302 (1971)). Thus, the Petitioner’ sfailure to
raise aclam to the Ohio Court of Appeals would preclude Ohio Supreme Court review. This

preclusion, in turn, would prevent the Petitioner from satisfying the exhaustion requirement as the Ohio
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Supreme Court has not had a“fair and full opportunity” to review these clams as Rust requires.

A petitioner “cannot obtain federal habeas relief under 28 U.S.C. § 2254 unless he has
completely exhausted his available state court remedies to the stat€' s highest court.” Buell v. Mitchell,
274 F.3d 337, 349 (6th Cir. 2001) (quoting Coleman v. Mitchell, 244 F.3d 533, 538 (6th Cir. 2001))
(emphasis omitted). Rather than dismiss certain clams the Court deems unexhausted, however, a
habeas court need not wait for exhaudtion if it determines that a return to state court would be futile.
Lott v. Coyle, 261 F.3d 594, 608 (6th Cir. 2001). In circumstances where the petitioner hasfailed to
present aclam in state court, a habeas court may deem that claim proceduraly defaulted because the
Ohio gate courts would no longer entertain the clam. Budll, 274 F.3d at 349.

The Petitioner failed to raise sub-clams 9(c), (d), (e) and (f), and clam 11 at any juncture of his
sate court proceedings. Thus, the Court finds that these claims are unexhausted yet procedurally
defaulted because no Ohio court would review them on the merits. The Court will review these dams
in Section C, Subpart 2(h) and (i), infra.

C. PROCEDURAL DEFAULT

1. Law

Federd courts “will not review questions of federd law decided by a tate court if the decison
of that court rests upon a sate law ground that is independent of the federa question and adequate to
support the judgment.” Coleman v. Thompson, 501 U.S. 722, 729 (1991). Applied to the habeas
context, the doctrine of procedura default acts to bar federd review of federa clams that a state court
has declined to address because of the petitioner’ s noncompliance with a state procedura requirement.

See Wainwright v. Sykes, 433 U.S. 72, 87 (1977). “In these cases, the state judgment rests on
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independent and adequate state procedura grounds.” Coleman, 501 U.S. at 730.

If the digtrict court concludes that the State prisoner has procedurdly defaulted his federd
clamsin gate court, federa review is barred unless the prisoner can demondrate “cause for the default
and actual prejudice as aresult of the aleged violation of federal law, or demongtrate that failure to
congder the dams will result in afundamental miscarriage of justice” Coleman, 501 U.S. at 749,
Bousley v. U.S, 523 U.S. 614 (1998).

Demondtrating “cause” requires showing that an objective factor externd to the defense
impeded counsdl’ s efforts to comply with the state procedurd rule. Murray v. Carrier, 477 U.S. 478,
488 (1986). Demondtrating “prejudice’ requires showing awrong “infecting” the trid with congtitutiona
error. United Statesv. Frady, 456 U.S. 152, 168 (1982).

In the absence of cause and prgjudice, federd courts are prohibited from reviewing issues that
are procedurdly defaulted unless the petitioner shows that his conviction is the result of a fundamentd
miscarriage of justice. A fundamentd miscarriage of justice is a conviction of one who is“actudly
innocent.” See Coleman, 501 U.S. at 750; Murray, 477 U.S. a 496. The Supreme Court requires
the petitioner to demondrate not merely areasonable doubt in light of new evidence, but rather that “it is
more likely than not that no reasonable juror would have convicted [the petitioner] in light of the new
evidence” Schlup v. Delo, 513 U.S. 298, 327 (1995). The petitioner failsto meet his burden if “at
least onejuror, acting reasonably and properly ingtructed would have found” him guilty. Fairchild v.
Norris, 51 F.3d 129, 130-31 (8th Cir.), cert. denied, 515 U.S. 1182 (1995); Schlup, 513 U.S. at

329.
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In ascertaining whether a state court has addressed the merits of a petitioner’ s congtitutional
clam, federd courts must rely on the presumption that there is no independent and adequate State
ground for the state court decision absent a clear statement to the contrary. Moralesv. Coyle, 98
F.Supp.2d 849, 862 (N.D. Ohio 2000) (citing Coleman, 501 U.S. a 735). Applying this presumption,
the Sixth Circuit has established a four-step andysis to determine whether aclam hasin fact been
procedurdly defaulted. See Maupin v. Smith, 785 F.2d 135 (6th Cir. 1986). The Court must
determine (1) whether the petitioner failed to comply with an gpplicable state procedurd rule; (2)
whether the state courts actualy enforced the state procedura sanction; (3) whether the state
procedura bar is an “ adequate and independent” state ground on which the State can foreclose federd
review; and if the above are met, (4) whether the petitioner has demonstrated cause and prgjudice, or a
fundamental miscarriage of justice. 1d. In determining whether a state court rested its holding on
procedural default so asto bar federa habeas review, the Court must look to “the last explained
sate-court judgment.” Combs v. Coyle, 205 F.3d 269, 275 (6th Cir. 2000); Couch v. Jabe, 951
F.2d 94, 96 (6th Cir. 1991) (quoting Ylst v. Nunnemaker, 501 U.S. 797, 805 (1991)).

In sum, if the Court applies the Maupin test and determines that the petitioner hasin fact
proceduraly defaulted aclam, federd habeas review of the clam is prohibited unless the
petitioner can show cause and prejudice for the default, or afundamental miscarriage of justice.’

Two common examples of procedura default are discussed below.

"For an in-depth discussion of the policy concerns underlying the limited discretion that
federal courts may exercise in reviewing habeas claims, see Calderon v. Thompson, 523 U.S.
538, 554-56 (1998).
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a. “Plain-Error” Review by State Courtsfor Manifest | njustice Does Not
Congtitute a Waiver of Procedural Default.

Under Ohio law, the failure to raise a contemporaneous objection to a perceived error in the
tria court congtitutes a procedural bar to review of the error on direct gppedl. Scott v. Mitchell, 209
F.3d 854, 866 (6th Cir. 2000) (citing Ohio R. Crim. P. 52; Sate v. Williams, 51 Ohio St.2d 112
(1977) (citations omitted)), cert denied, 531 U.S. 1021 (2000). However, the procedural default does
not foreclose dl consideration of the aleged error by the Ohio courts. Rather, the state courts may
conduct alimited review of the record to ensure that the perceived error does not condtitute a plain
error affecting asubstantid right. Crim. R. 52.(B); Sate v. Ballew, 76 Ohio St.3d 244, 254 (1996).
The basic inquiry in the plain-error andysis is whether the defendant has been denied afair tridl.
Ballew, 76 Ohio St.3d at 254.

The Sixth Circuit Court of Appeals has long held that plain-error review by the state courts does
not condtitute awaiver of state procedurd default rules. Seymour v. Weaver, 224 F.3d 542, 557
(2000), cert. denied, 532 U.S. 989 (2001) (citing Paprocki v. Foltz 869 F.2d 281, 284-85 (6th Cir.
1989)). The Sixth Circuit has aso recognized that a state waiver doctrine, which permits Sate appeds
courts to undertake a limited examination of otherwise waived issues for manifest injustice, furthers
important interests. Loza v. Mitchell, No. C-1-98-287, 2002 WL 1580520, at * 28 (June 11, 2002).

More to the point, the Sixth Circuit has held that a procedurd default based on the failure to
make a contemporaneous objection congtitutes an “ adequate and independent state ground” under
Maupin. Loza, 2002 WL 1580520, at * 28 (summarizing Scott v. Mitchell, 209 F.3d 854). Thus, if

the record shows that the state courts actualy enforced the waiver doctrine and undertook only plain-
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error review of an issue, the habeas petitioner must show cause and prejudice for the procedura default
or afundamentd miscarriage of justice in order to merit federd review.
b. The Perry Rule — Res Judicataisa Procedural Bar to Federal Habeas
Review of Claimsthat Should Have Been Raised on Direct Appeal and
Were Not.

As another example of procedurd default, under Ohio law, dl clams that were known or should
have been known by the defendant at the time of trial or direct gpped must be raised on direct apped
from the judgment of conviction. Ohio provides an avenue of relief, namely post-conviction review, for
those claims that were unknown, or could not reasonably have been known, to the defendant until after
the judgment of conviction. Ohio’s post-conviction relief gatute, O.R.C. § 2953.21, providesin
pertinent part:

Any person who has been convicted of acrimind offense or
adjudicated a ddinquent child and who claims that there was such a
denid or infringement of the person’srights as to render the judgment
void or voidable under the Ohio Condtitution or the Congtitution of the
United States. . . may file a petition in the court that imposed sentence,
gating the grounds for rdlief relied upon, and asking the court to veceate
or set asde the judgment or sentence or to grant other appropriate

relief. The petitioner may file a supporting affidavit and other
documentary evidence in support of the clam for rdlief.

This gatute has long been interpreted to bar post-conviction consideration of any issue that was
fully litigated before the judgment of conviction or on direct gpped from that judgment, or of any issue
that could have been fully litigated before judgment of conviction or on direct apped but was not. See
Satev. Perry, 10 Ohio St.2d 175 (1967), syllabus para. 7; Sate v. Combs, 100 Ohio App.3d 90,

98 (1994). The Perry Court stated:
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Under the doctrine of resjudicata, afind judgment of

conviction bars a convicted defendant who was represented by counsel

from raising and litigating in any proceeding except an gpped from that

judgment, any defense or any claimed lack of due process that was

raised or could have been raised by the defendant at the trid, which

resulted in that judgment of conviction, or on an gpped from that

judgment.
Perry at syllabus para. 9.

Under Perry, the doctrine of res judicata has been congstently gpplied by Ohio state courts to

bar consideration of federa clamsthat were not timely asserted in state court proceedings. Morales v.
Coyle, 98 F.Supp.2d 849, 860-61 (N.D. Ohio 2000). See, e.g., Sate v. McGuire, No. CA2000-
10-011, 2001 WL 409424 at * 10 (Ohio App. 12 Dist. April 23, 2001); State v. Twyford, No.
98-JE-56, 2001 WL 301411 at *4 (Ohio App. 7 Dist. Mar. 19, 2001) (noting that the Ohio Supreme
Court recently resffirmed Perry in State v. Szefcyk, 77 Ohio $t.3d 93 (1996)). Further, this state
procedura bar has routinely been observed by federal courts reviewing habess petitions and is roundly
deemed an independent and adequate state ground foreclosing federa habeas review. See, e.g., Byrd
v. Collins, 209 F.3d 486, 521 (6th Cir. 2000); Williams v. Bagley, 380 F.3d 932, 967 (6th Cir.

2004).8 Consequently, if the record shows that the state courts actualy enforced the Perry rule, the

8The Supreme Court of Ohio recognized an exception to the Perry rule in Sate v. Hester,
45 Ohio St.2d 71 (1976). The Hester Court concluded that, where the record does not disclose
that the issue of competent trial counsel has been adjudicated, res judicata is an improper basis
upon which to dismiss an Ohio post-conviction petition. Id. at syllabus para. 2. The Ohio Supreme
Court subsequently modified the Hester exception to the Perry rule in Sate v. Cole, 2 Ohio St.3d
112 (1982), finding that:

Where the defendant, represented by new counsel upon direct appeal fails
to raise therein the issue of competent trial counsel, and said issue could fairly have
been determined without resort to evidence outside the record, res judicatais a
proper basis for dismissing defendant’s petition for post-conviction relief.
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habeas petitioner must show cause and pregjudice for the procedurd default, or afundamenta
miscarriage of justice, in order for this Court to review the issue on the merits.
2. Analysis
a. First Ground for Relief

In thefirst ground for relief, Mitts argues that he was denied the effective ass stance of counsel
during the pendty phase because counsd did not conduct a thorough investigation into possble
mitigating evidence. Petition, at 5. He argues that counsd failed to investigate, prepare and adequately
present the defense mitigation case. 1d. at 9.

The last reasoned state court judgment on this claim was rendered by the Ohio Court of
Apped s on pogt-conviction review. That court held as follows:

The doctrine of resjudicata bars aclam of ineffective assstance
of counsel when a defendant is represented by new counsel on direct
gpped and the issue could have been determined without resort to
evidence de horsthe record. Sate v. Cole (1982), 2 Ohio St.3d 112,
443 N.E.2d 169, syllabus. Competent, relevant, and materia evidence
de horsthe record may defeet the gpplication of resjudicata. This
evidence must demondirate that the petitioner could not have gppeded
the conditutiond claim by use of information found in the origind
record. State v. Lawson (1995), 103 Ohio App.3d 307, 659 N.E.2d
362. The petitioner must submit evidentiary documents which contain
aufficient operative facts to demondtrate that counsel was not competent
and that the defense was prejudiced by the ineffectiveness. Sate v.
Jackson (1980), 64 Ohio St.2d 107, 413 N.E.2d 819. If the petitioner
falsto meet this burden, the tria court may dismiss the petition for pog-
conviction relief without a hearing. 1d.

Id. at syllabus. These modifications to the Perry rule have led federal habeas courts to
conclude that Ohio’s post-conviction statute, upon which Perry rests, satisfies due process.
Morales, 98 F. Supp. 2d at 861. See also Smith v. Anderson, 104 F. Supp. 2d 773 (S.D. Ohio
2000).
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The clam of ineffective assstance of counse requires proof thet
counsdl's performance is proved to have falen below an objective
standard of reasonable representation and, in addition, prejudice arises
from counsd's performance. Sate v. Bradley (1989), 42 Ohio St.3d
136, 538 N.E.2d 373, paragraph two of the syllabus. The establishment
of prgjudice requires proof that there exists a reasonable probability
that, were it not for counsd's errors, the result of the trid would have
been different. 1d. at paragraph three of the syllabus. The burdenison
the defendant to prove ineffectiveness of counsd. State v. Smith
(1985), 17 Ohio $.3d 98. Trid counsd is strongly presumed to have
rendered adequate assistance. Id.

Much of gppellant's assertions claiming ineffective ass stance of
counsd involvetrid tactics. Debatable trid tactics and strategies do not
congtitute adenid of effective assstance of counsd. Sate v. Clayton
(1980), 62 Ohio St.2d 45, 49, 402 N.E.2d 1189. An attorney's
sdlection of which witnessesto cdl at trid fdls within the purview of trid
tactics and generdly will not condtitute ineffective assstance of counsd.
Sate v. Coulter (1992), 75 Ohio App.3d 219, 598 N.E.2d 1324.
Asking specific questions of awitness, even an expert witness, dso fdls
under the realm of trid tactics.

The witnesses gppelant wished to cdl to testify about his
behavior a his place of employment were cumulative of other evidence
admitted at thetria. Appellant's claims about evidence regarding his
mother and the failure to request a continuance are barred by res
judicata. The information appellant asserts he wished to convey under
oath aso was cumulative to legd arguments presented at trid. State v.
Lawson (1995), 103 Ohio App.3d 307, 659 N.E.2d 362. This court
will not second guess every aspect of the defense attorney's presentation
a the pendty phase of gppelant'strid. The existence of dternative or
additiona mitigation theories does not establish ineffective ass stance of
counsd. Sate v. Combs (1994), 100 Ohio App.3d 90, 105, 652
N.E.2d 205.

Appdlant's third assignment of error is overruled.

Sate v. Mitts, No. 76963, 2000 WL 1433952, *4-5 (Ohio Ct. App. Sept. 28, 2000).
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Respondent argues that Mitts s sub-claims that counsdl failed to request a continuance and
falled to introduce evidence about his mother are procedurdly defaulted because the state court
dismissed these clams on res judicata grounds. Return of Writ, at 19-20. Respondent concedes that
the remaining dams are not defaulted. 1d. at 20. Mitts argues that the possible existence of mentd
illnessin hisfamily was not in the record and therefore could not be raised on direct appedl. Traverse,
a 22. He datesthat he filed amotion for appropriation of fundsto hire a psychologist but the state
post-conviction court denied the motion. 1d. Mitts clams that a psychologist could have explained how
his mother’s history affected his mental hedth. 1d. He dso argues that a determination of whether he
was prejudiced by counsd’ s failure to request a continuance requires evidence dehors the record. Id.
a 21. Mitts aso states that the Ohio Court of Appedls did not directly cite to the controlling authority
on thisissue, Strickland v. Washington, 466 U.S. 668 (1984). |d. at 19.

The Court of Appeds held that Mitts's clam that his attorney failed to request a continuance
and his clam regarding his mother were barred by res judicata. Thetrid court considered and regjected
the rest of the arguments on the merits. Although the state court did not expressly cite to Strickland, it
cited to a state court case, State v. Bradley, which clearly employed the Strickland standard to
address clams of ineffective assistance of counsd.

Ineffective assstance clams are not barred by res judicata under Ohio law where the petitioner
presents evidence outside the direct appedl record. Hill v. Mitchell, 400 F.3d 308, 314 (6th Cir.
2005). Mitts attaches various exhibits to his post-conviction petition that are dehor s the record.
Furthermore, the arguments advanced in Mitts s post-conviction petition regarding trial counsd’s

ineffectiveness require supplementation of the trid court record. Greer v. Mitchell, 264 F.3d 663, 675
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(6th Cir. 2001); United States v. Rahal, 191 F.3d 642, 645 (6th Cir. 1999) (holding that ineffective
assgance clams are not generaly cognizable on direct apped unless the record is adequate to assess
the merits of the claims). Because the trid record was not adequate to assess the merits of thisclaim,
Mitts was not required to raise the ingtant claim on direct apped. “[W]hen the record revedsthat the
State court’s reliance upon its own rule of procedura default is misplaced, we are reluctant to conclude
categoricaly that federa habeas review of the purportedly defaulted clam is precluded.” 1d.
Accordingly, the Court finds that Mitts s claims that counsdl failed to request a continuance and his clam
regarding his mother are not procedurally defaulted. The Court will address the entire claim on the

meritsin Section 1V.
b. Second Ground for Relief

In the second ground for relief, Mitts contends that he was denied the effective assstance of
counsd in the guilt-innocence phase of the tria which resulted in a death sentence that does not comply
with the minimum condtitutiona standards of religbility required for the imposition of the degth pendty.
Petition, at 9-10. Mittsarguesthat trid counsd: () wasin ahurry to try the case, and therefore, did
not adequately investigate aternative defenses or srategies; (b) did not properly conduct voir dire
(specificaly, by failing to question the jurors about race); (c) indsted on a blackout defense even though
Mitts informed counsd, the mitigation specidist Susan Evanson, and the psychologist Dr. Eisenberg, that
he was not blacked out during the incident; and (d) did not request an expert to support this defense.

Id.; Traverse, at 25.
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The last reasoned state court judgment on this claim was rendered by the Court of Appeason

post-conviction review. The court held asfollows:

In his seventh assgnment of error, gppellant argues his attorney
was ineffective during the guilt phase of the trid. Appdlant’sclams
[that] his attorney did not adequately prepare for trid, conduct voir dire
properly, and insisted on presenting a black-out defense are barred by
resjudicata.

Appd lant's seventh assgnment of error is meritless.

Sate v. Mitts, No. 76963, 2000 WL 1433952, at *6 (Ohio Ct. App. Sept. 28, 2000).

Mitts argues that the Ohio Court of Appedls did not explain its reasoning when it found this
clamto be barred by resjudicata. Traverse, a 26. Although the court of appeds denied thisclamin
abrief gatement, its judgment was not unexplained. See Ylst v. Nunnemaker, 501 U.S. 797, 802
(1991) (describing an “unexplained order” as one whose text or accompanying opinion does not
disclose the reason for the judgment). Here, the Sate court opinion disclosed the reason for its
judgment. The court expresdy stated that the claim was barred by res judicata. The State court’s
falure to explain why it utilized res judicata does not dter this Court’ s finding. Accordingly, the court
of gppeds ruling isthe last reasoned state court judgment on thisclam. See Smpson v. Jones, 238
F.3d 399, 407-08 (6th Cir. 2000) (regjecting petitioner’s claim that the State supreme court’ s judgment
was not adequately explained). See also Abela v. Martin, 380 F.3d 915, 923 (6th Cir. 2004)
(discussng Smpson). Even if the Court of Appeds decision does not represent the last explained sate
court judgment on this claim, the trid court on post-conviction review aso denied the daim on res
judicata grounds. Although thetrid court briefly addressed and rgjected Mitts s voir dire sub-claim on

the merits, it clearly and expresdy relied on a state procedurd bar to dismissthe entireclam. Harrisv.
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Reed, 489 U.S. 255, 263 (1989); Smpson, 238 F.3d at 407-08; Coe v. Bell, 161 F.3d 320, 329-30

(6th Cir. 1998).

Mitts argues that the evidence supporting his claim that counsel breached the duty to investigate
dternative defenses was presented outside the record (in the form of affidavits from Susan Evanson and
Dr. Eisenberg), and thus, the claim could not have been raised on direct apped. 1d. at 26-27.
Accordingly, argues Mitts, the court of gppedls erroneoudy applied res judicata and hisdam is not

procedurally defaulted.

The affidavits cited by Mitts present information relevant to the ingtant claim. In her affidavit,
Evanson dtates that Mitts informed her that he was not in ablackout at the time of the offense but was
told by his attorney not to disclose thisto anyone. In Eisenberg’ s affidavit, Eisenberg satesthat he did
not believe Mitts wasin a blackout and that Mitts informed him about counsdl’ s attempt to concelve the
blackout theory. See ECF No. 17, Appendix, Volume IV, Exhs. L-M, at 139-144. As discussed
supra, ineffective assstance claims are not barred by res judicata under Ohio law where the petitioner
presents evidence outside the direct apped record. Hill v. Mitchell, 400 F.3d 308, 314 (6th Cir.
2005). For the reasons st forth in the first ground for relief, the Court finds that the claim that counsdl
breached his duty to investigate dternative defensesis not procedurdly defaulted. Mitts, however, does
not alege that his voir dire sub-claim could not have been raised on direct appeal. Thetrid record was
adequate to assess the merits of this claim, and Mitts does not present any evidence outside the direct

apped record to support thisclam. Accordingly, Mitts s voir dire sub-claim is proceduraly defaulted.
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The Court finds that Mitts failed to comply with the applicable state procedurd rule requiring
perceived errorsto be raised at the earliest possible occasion, Perry, 10 Ohio St.2d 175, 180; the state
courts actualy enforced the procedura bar, Williams v. Bagley, 380 F.3d 932, 967 (6th Cir. 2004);
and application of res judicata under Ohio law is an “adequate and independent” state ground upon
which federa habeas review isforeclosed. Coleman v. Mitchell, 268 F.3d 417, 429 (6th Cir. 2001).
Mitts does not dlege cause and pregjudice, or afundamenta miscarriage of justice, to excuse the

default.®

SEven were this Court to address this claim on the merits, it would not be well-taken. In
sub-claim (b) Mitts argues that counsel was ineffective because he did not question the jurors about
race in a case that involved racial overtones. Claims of ineffective assistance of counsel are
analyzed under the standard enunciated in Strickland v. Washington, 466 U.S. 668 (1984). To
prevail on a claim of ineffective assistance of counsel, Mitts must establish two elements:. (1)
counsel’s performance fell below an objective standard of reasonableness, and (2) thereisa
reasonable probability that, but for counsel’ s deficiency, the outcome of the proceedings would
have been different. Griffin v. United States, 330 F.3d 733, 736 (6th Cir. 2003) (citing
Strickland, 466 U.S. at 694). A review of counsel’s performance must be highly deferential and
requires the Court to “indulge a strong presumption that counsel’s conduct falls within a wide range
of reasonable professiona assistance.” Monzo v. Edwards, 281 F.3d 568, 579 (6th Cir. 2002)
(quoting Strickland, 466 U.S. at 689). Asto the second “prejudice” prong, the Supreme Court has
stated that “[a] reasonable probability is a probability sufficient to undermine confidence in the
outcome.” ld. (quoting Strickland, 466 U.S. at 694).

Sub-claim (b) fails under both prongs. In Turner v. Murray, 476 U.S. 28, 36-37 (1986),
the Supreme Court held that a capital defendant accused of an interracia crime is entitled to have
potential jurorsinformed of the race of the victim and questioned about racial bias if the defendant
specifically requests such an inquiry. Mitts has failed to overcome the strong presumption that
counsel’ s decision not to question the jurors about racia prejudice was reasonable tria strategy.
Counsel could have reasonably believed that questioning jurors about their racia attitudes might
have unduly emphasized Mitts's use of racial epithets during the shootings. In fact, in his dissent in
Turner, Justice Powell expressed a concern that inquiry into racial prejudice, in the absence of
circumstances that demonstrate a clear need for such questioning, might have the negative effect
of suggesting to jurors that race is somehow relevant to the case. Turner, 476 U.S. at 48 n.5
(Powell, J., dissenting). In response, the majority stated: “[w]hether such a concern is purely
chimerical or not is a decision we leave up to a capital defendant’s counsel.” Id. at 37 n.10.

Furthermore, Mitts fails to demonstrate a reasonable probability that, but for counsel’s
failure to question the venire on racial prejudice, the outcome of his trial would have been different.
Although the record suggests that John Bryant’s murder was in fact racially motivated, witnesses
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The remaining sub-claims st forth in the second ground for relief will be addressed on the

meritsin Section 1V.
C. Third Ground for Rdief

In the third ground for relief, Mitts contends that there was insufficient evidence to show that he
formed the specific intent to kill John Bryant and Dennis Glivar. Because Mitts withdrew this ground for

rdief, see Traverse, at 28, we do not reach this claim.

d. Fourth Ground for Rdief

In the fourth ground for relief, Mitts argues that he was denied the effective assstance of
counsel and the assistance of experts when tria counsdl failed to request, or the trid court refused
to gppoint, an independent pharmacologi<, toxicologist or smilarly qudified expert to assst
counsdl during trid, where the evidence (and other information known or reedily available to
counsdl) indicated that Mitts abused acohol and was under the influence at the time of the offense.
Petition, at 11. Mitts contends that the absence of an expert in both phases of histrid caused
him prejudice because he was unable to completely and efficiently present mitigating evidence

under Ohio Revised Code § 2929.04. Id.

testified that Mitts did not display a hatred of African-Americans. See Tr., at 990, 992 (Testimony
of Norman Koplin) (testifying that Mitts brought a black friend to the shooting range a couple of
times); id. at 1208 (Testimony of Dr. Sonia McKee) (indicating that there was no evidence in
Mitts's background that he hated black people). Moreover, Mitts does not claim that racial bias
tainted the impaneled jury, and there is no evidence that any juror exhibited racia bias. See Clark
v. Callins, 19 F.3d 959, 965 (5th Cir. 1994).
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The last reasoned state court judgment on this claim was rendered by the Court of

Common Pleas on post-conviction review. In dismissng thisclam, thetrid court stated:

As previoudy discussed, thisissue could have, and should
have been raised on apped, not in a petitioner [sic] for post-
conviction relief. Mogt importantly, petitioner has made no
showing that heis entitled to expert assstance. The United States
Supreme Court in Akev. Oklahoma (1985), 470 U.S. 68, held
that in acapita case where the defenseis one of sanity, [sic] the
State must provide expert psychiatric help in order to provide the
indigent defendant with the basic tools for adefense. However, in
Cadwell v. Missssppi (1985), 472 U.S. 320, the Supreme
Court found no denid of due process when the state court refused
to fund the hiring of various expertsin a capital case. In the case
at bar, the defense is not insanity, therefore, there is no mandate to
hire experts to support petitioner’ s theories.

See ECF No. 17, Appendix, Volume 1V, Findings of Fact and Conclusions of Law, at 317-
18.

Although the state court did not use the term “res judicata,” the Court finds that the state
court intended to apply that doctrine to deny Mitts's expert assistance clam. Perhaps the state
court did not find it necessary to reiterate the title of the procedura doctrine that it “previoudy
discussed” and employed to deny Mitts sfirdt, second, third and fifth clams. ECF No. 17,
Appendix, Volume 1V, at 308-17. The court then went on to consider and reject Mitts' s expert
assgtance claim on the merits and expresdy identified its merits holding as the “[m]ost
important] ]” bassfor denying the clam.

The Court finds that the post-conviction court clearly and expresdy relied on res judicata

asaground for rgecting Mitts sclam. See Coev. Bell, 161 F.3d 320, 329-331 (6th Cir. 1998)
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(finding that state-court statement of procedurd bar was “ clear and express’); Scott v. Mitchell,
209 F.3d 854, 865 (6th Cir. 2000) (finding that the state court’s “[m]ore importantly” sentence
did not represent a ruling on the merits but was merely a supplement to the state court’s
enforcement of the procedura bar). Cf. Harris, 489 U.S. a 266 n.13 (finding that the reference
to state law in the state-court opinion was insufficient to clearly demonstrate whether the court
intended to invoke res judicata as an dternative ground for denying the daim especidly in the

context of clear reliance on federd law). Accordingly, this claim is procedurdly defaulted.

The Court finds that Mitts failed to comply with the gpplicable state procedurd rule
requiring perceived errors to be raised at the earliest possible occasion, Perry, 10 Ohio St.2d
175, 180; the state courts actualy enforced the procedura bar, Williams v. Bagley, 380 F.3d
932, 967 (6th Cir. 2004); and application of res judicata under Ohio law is an “ adequate and
independent” state ground upon which federa habeas review isforeclosed. Coleman v.
Mitchell, 268 F.3d 417, 429 (6th Cir. 2001). Mitts does not alege cause and prejudice, or a

fundamental miscarriage of justice, to excuse the default.’®

Even were this claim not defaulted, it would not be well-taken. Mitts does not show that
the state court’s decision was contrary to, or involved an unreasonable application of, clearly
established Supreme Court law. Mitts does not establish that he is entitled to expert assistance, and
makes no showing that expert assistance would have been beneficia to him at trial. He merely
asserts that the failure to request or appoint an expert was prejudicial where the evidence
established that he was intoxicated at the time of the offense. In Caldwell v. Mississippi, 472
U.S. 320, 323 n.1 (1985), the petitioner challenged the trial court’s denia of his request for expert
assistance. The U.S. Supreme Court found no due process violation in the trial court’s refusal to
appoint experts given that the petitioner “offered little more than undeveloped assertions that the
requested assistance would be beneficial.” 1d.

Mitts also makes a generalized alegation that the absence of an expert during both phases
of trial was prejudicial because he was unable to completely and efficiently present relevant
mitigating evidence in violation of Ohio Revised Code § 2929.04. However, evidence of Mitts's
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intoxication was elicited at trial from Dr. McKee and Dr. Eisenberg. During the guilt phase of the
trial, Dr. McKee discussed Mitts's history of alcohol consumption, testified that Mitts was
intoxicated on the date of the offense and stated that the intoxication caused some impairment to
his memory. Tr., at 1183, 1188. Dr. McKee stated that as a psychiatrist she specidizesin the
evaluation and treatment of disorders of mental illness as well as alcohol and substance abuse. |d.
at 1167. During the mitigation phase, Dr. Eisenberg also testified to the effects of alcohol
consumption on Mitts' s behavior on the date of the offense. He testified that, in his opinion, the
alcohol consumption led directly to Mitts's conduct and that, but for the alcohal, it is unlikely that
the offense would have occurred. 1d. at 1468-69. Furthermore, Dr. Eisenberg’s testimony on
Mitts's intoxication was more favorable to the defense than Dr. McKee's. Compare Tr., at 1201-
02 with id. at 1481. Accordingly, Mitts was not denied the opportunity to present mitigating
evidence under R.C. § 2929.04. In short, Mitts does not show that the state court’s judgment was
contrary to, or involved an unreasonable application of, clearly established Supreme Court law.

Mitts also claims that the denial of expert assistance infringed upon his right to effective
assistance of counsel. The state court held that Mitts's claim could have and should have been
raised on direct appeal. As previously discussed in this Opinion, ineffective assistance claims are
generally not cognizable on direct appeal unless the record is adequate to assess the merits of the
claim. Mitts does not allege that this claim could not have been presented on direct appeal. There
is, however, evidence outside the trial record that Mitts abused alcohol (specifically Dr. McKee's
sanity report includes a notation of alcohol abuse and Dr. Eisenberg testified in his deposition that
Mitts abused alcohal).

Despite this evidence, the instant claim lacks merit. Mitts does not once allege that
counsel’ s decision not to request another expert fell below an objective standard of reasonableness.
He has also fails to demonstrate resulting prejudice. Even if one of the requested experts informed
the guilt-phase jury about the extent and effects of Mitts's alcohol abuse, Mitts does not show that
the expert would have testified that Mitts was unable to form specific intent on the night of August
14, 1994. Moreover, there was overwhelming evidence of Mitts's guilt. See Hicks v. Collins, 384
F.3d 204, 212, 215 (6th Cir. 2004) (finding that petitioner was not denied the effective assistance of
trial counsel during the guilt phase of trial where counsel failed to consult with or obtain an expert
on the effects of cocaine on the body).

Furthermore, Mitts predicates error on counsel’s failure to request an additional expert.
Drs. McKee and Eisenberg had sufficient information to testify to Mitts's history of acohol use.
Although Dr. Eisenberg stated in his deposition that he is not an expert in alcoholism, ECF No. 63,
Deposition of James R. Eisenberg, Ph.D., at 7, Dr. McKee testified at tria that she specialized in
alcohol and substance abuse, Tr., at 1167. See also ECF No. 17, Appendix, Volume IV, at 143,
Petition for Post-Conviction Relief, Exh. M-2 (stating that he is not an expert on the
physiological effects of alcohol intoxication). In light of the expert witnesses available to him, Mitts
does not show why the additional expense of hiring another expert was warranted in this situation.
Counsdl’ s decision not to present mitigating evidence on alcohol abuse (as opposed to voluntary
intoxication) through the testimony of the two experts available to him is discussed in the first
ground for relief in Section 1V.
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e. Seventh Ground for Relief

In the saventh ground for relief, Mitts contends that the trid court’ singtruction to the jury
that a death verdict is only arecommendation and is not binding on the court, but thet alife
sentence was binding on the court, violated his due process rights and his right to be free from
crud and unusua punishment. Petition, at 17; Traverse, at 38. He argues that the instruction
placed the ultimate respongbility for imposing the deeth sentence on the court, and minimized the
jury’s sense of respongbility. Traverse, at 38-40. Mitts argues that the ingtructions essentialy
told the jury that if it wished to avoid the responsibility of deciding whether Mitts should live or
die, it had to recommend a death sentence, because only then would the trid court be forced to
render the ultimate decison. Petition, at 17-18. He contends that under federa law, “itis
congtitutionaly impermissible to rest a death sentence on a determination made by a sentencer
who has been led to bdieve that the responghility for determining the gppropriateness of the
defendant’ s death rests elsawhere.” 1d. at 17 (quoting Caldwell v. Mississippi, 472 U.S. 320,

328-29 (1985)).

In the last reasoned state court judgment on this issue, the Ohio Supreme Court on direct

apped found that Mitts failed to object to the ingtruction at trial, and waived dl but plain-error

review:

Mitts's counsd failed to object at trid and waived dl but
plain error. State v. Sagle (1992), 65 Ohio St.3d 597, 605, 605
N.E.2d 916, 925. Plain error is an obvious error or defect in the
trid proceedings that affects a substantid right. Crim.R. 52(B).
Under this standard, reversd is warranted only when the outcome
of the trid would have been different without the error. State v.
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Long (1978), 53 Ohio St.2d 91, 7 0.0.3d 178, 372 N.E.2d
804, paragraph two of the syllabus.

This court has previoudy held that the trid court does not
err by referring to the jury's verdict as a recommendation or by
recognizing thet the trial court would make the find decision on the
death penalty. See, e.g., Sate v. Woodard (1993), 68 Ohio
St.3d 70, 77, 623 N.E.2d 75, 80-81; Sate v. DePew (1988),
38 Ohio St.3d 275, 280, 528 N.E.2d 542, 550; State v.
Jenkins, 15 Ohio St.3d 164, 15 OBR 311, 473 N.E.2d 264, at
paragraph six of the syllabus. Accordingly, we overrule Mittss
fifth propogtion of law.

Sate v. Mitts 690 N.E.2d 522, 530 (Ohio 1998).

Mitts argues that the Ohio Supreme Court excused the procedura default by addressing
the daim on the merits. Traverse, a 40. The Court disagrees. By holding that the trid court did
not err in providing the ingruction, the Ohio Supreme Court was merely conducting plain-error
andysis and thus enforcing the state procedura rule. Whether the second paragraph of the state-
court judgment represents areview for plain error or an dternative holding on the meritsis
ambiguous at first glance. However, construed logically, the second paragraph represents an
gpplication of the plain-error rule st forth in the first paragraph. The state court found no error in
thetria court’singruction, let done one that created a manifest injustice or serioudy affected the
outcome of thetrid. Satev. Mills, 582 N.E.2d 972, 987 (Ohio 1992); State v. Crump, No. 8-
04-24, 2005 WL 579169, at *6 (Ohio Ct. App. Mar. 14, 2005). Accordingly, the Ohio
Supreme Court’s conclusion that the ingtruction did not congtitute error represents state-court

enforcement of the state procedurd rule. See Gulertekin v. Tinnelman-Cooper, 340 F.3d 415,

110




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 114 of 205. PagelD #: 756

423-24 (6th Cir. 2003) (finding claim procedurdly defaulted where the state court identified
defense counsel’ s failure to object and conducted plain-error andyss); Hinkle v. Randle, 271
F.3d 239, 244 (6th Cir. 2001) (holding that a state appellate court’ s plain-error review represents
enforcement of a procedura default); Seymour v. Walker, 224 F.3d 542, 557 (6th Cir. 2000)
(“Controlling precedent in our circuit indicates that plain error review does not congtitute a waiver
of date procedura default rules’). See also Paprocki v. Foltz, 869 F.2d 281, 284-85 (6th Cir.
1989). Importantly, the court never relied on, or even mentioned, federd law in dismissing this
cdam. See Smpson v. Jones, 238 F.3d 399, 407-408 (6th Cir. 2000) (finding that the
requirement that the state court “clearly and expresdy” dtate thet itsjudgment is based on a state
procedure rule gpplies only when a ate court judgment rests primarily on federd law or is
interwoven with federd law); Coleman v. Thompson, 501 U.S. 722, 740 (1991) (finding Harris
presumption ingpplicable where the state court judgment “fairly gppear[ed]” to rest primarily on

date law and did not mention federd law).

Accordingly, the Court finds that Mitts failed to comply with the state procedurd rule
requiring contemporaneous objections to perceived trid errors, the state courts actualy enforced
the rule by reviewing thisissue for plain error only, and Ohio’ s contemporaneous-objection ruleis
an “adequate and independent” state ground upon which federd habeas review is foreclosed.
Scott v. Mitchell, 209 F.3d 854, 864-71 (6th Cir. 2000). Again, Mittsfailsto argue cause and

prejudice, or afundamental miscarriage of justice, to excuse this defaullt.
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According to Mitts, because the state court did not cite in its andysis Caldwell v.
Mississippi, the controlling authority on thisissue, this Court does not owe any deference to the
state court judgment and may independently determine whether the State court’s decison was an
unreasonable gpplication of federd law. Traverse, a 40. The Court disagrees. As previoudy
discussed, the state court relied on a state procedurd rule to dismiss the claim and did not even
mention federd law in itsruling; accordingly, Mitts's argument that the state court gpplied federd
law in an unreasonable manner lacks merit.!! See Lancaster v. Adams, 324 F.3d 423, 436 (6th
Cir. 2003) (holding that claims that are proceduraly defaulted cannot be considered by federa

courts on habeas review absent showing of cause and prejudice or miscarriage of justice).
f. Eighth Ground for Relief

In the eighth ground for rdlief, Mitts asserts that the trid court violated his due process
rights and his congtitutiona right to ardiable verdict when it gave the jury an improper acquitta-
fird ingruction during the pendty phase. Traverse, at 41, 44; Petition, at 18. Mitts argues that

thetrid court erroneoudy indructed the jury that it could consder alife option only after first

“Even were this Court to address the merits of this claim, it would not be well-taken. The
U.S. Supreme Court has explained that there is no basis for a Caldwell claim if the challenged
instructions accurately described the role of the jury under state law. Dugger v. Adams, 489 U.S.
401, 407 (1989). In order to establish a Caldwell violation, a petitioner must show that the remarks
to the jury improperly described the role assigned to the jury by state law. 1d. at 407. According to
the Ohio Supreme Court, atria court accurately states Ohio law when it instructs the jury that any
recommendation of death is only a recommendation and is not binding on the court, that alife
verdict is binding on the court, and that the final decision to impose the death sentence rests with
the court. See Satev. Loza, 641 N.E.2d 1082, 1099 (Ohio 1994); Sate v. Hicks 538 N.E.2d
1030, 1038-39 (Ohio 1989); State v. Hutton, 559 N.E.2d 432, 447 (Ohio 1990). Furthermore,
because a habeas court must accept the interpretation of state law by the highest state court on a
petitioner’s direct appeal, Gall v. Parker, 231 F.3d 265, 303 (6th Cir. 2000), this Court must defer
to the Ohio Supreme Court’s ruling on this claim.
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reglecting the desth penaty. Petition, at 18. Mitts contends that the instruction mided the jury on
itsrole and prevented the jurors from congdering the mitigating evidence and life optionsin their
proper context. 1d.; Traverse, at 44. “In order to give any effect to mitigation, ajury must be
free to consder life options before acquitting the defendant of death.” Traverse, a 44. Mittsaso
dates that “[t]he ingtructions in this case undermined confidence in the outcome ] . . . created an
unacceptable risk that a death sentence rested upon improper grounds. . . . [and] violated [hig]
due process right to be sentenced according to procedures established by state law.” 1d. The

rdevant indructions read as follows:

When dl 12 members of the jury find by proof beyond a
reasonable doubt that the aggravating circumstances in each
separate count with which Harry D. Mitts, Jr., has been found
guilty of committing outweigh the mitigating factors, if any, then
you must return such finding to the Court.

| ingtruct you as a matter of law that if you make such a
finding, then you must recommend to the Court that the sentence
of death be imposed on the defendant Harry D. Mitts, Jr.

On the other hand, after consdering dl the relevant
evidenceraised at trid, the evidence and testimony received at
this hearing and the arguments of counsd, you find that the state of
Ohio failed to prove beyond a reasonable doubt that the
aggravating circumstances with which the defendant Harry D.
Mitts, Jr., was found guilty of committing outweigh the mitigeting
factors, you will then proceed to determine which of two possble
life imprisonment sentences to recommend to the Court.

Tr., at 1568-1570.
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Shortly after reciting these ingtructions, the trid court reed the verdict forms:

I will now read to you the verdict forms which will goply
inthiscase. No inference isto be drawn from the order inwhich |
read these forms to you.

Verdict, Count one, state of Ohio versus Harry D. Mitts,
Jr., sentencing procedure, we the jury in this case, being duly
impaneled and sworn, do find that the state of Ohio has proved
beyond a reasonable doubt the aggravating circumstances which
the defendant, Harry D. Mitts, Jr., was found guilty of committing
in count one outweighs [sic] the mitigeting factors presented in this
case.

We the jury recommended [sic] that the sentence of death
be imposed on the defendant, Harry D. Mitts, . Thereare 12
signature bars. The top one to be signed by the foreman.

The second verdict for count one reads asfollows: We
the jury inthis case, being duly impaneled and sworn, do find the
aggravating circumstances with which the defendant, Harry D.
Mitts, Jr., was found guilty of committing in count one are not
aufficient to outweigh the mitigating factors presented in this count.

We the jury recommend that the defendant, Harry D.
Mitts, Jr., be sentenced to life imprisonment with parole digibility
after serving 30 full years of imprisonment. Once again there are
12 sgnature bars. The top one to be signed by the foreman.

If you find that 30 full yearsis not the appropriate
sentence or if you are unable unanimoudy to agree, then you will
proceed to consider the third verdict.

The third verdict on count one reads asfollows. Wethe
jury inthis case, being duly impaneed and sworn, do find the
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aggravating circumstances with which the defendant, Harry D.
Mitts, Jr., was found guilty of committing in count one are not
aufficient to outweigh the mitigating factors presented in this count.

We the jury recommend that the defendant, Harry D.
Mitts, Jr., be sentenced to life imprisonment with parole digibility
after serving 20 full years of imprisonment. And once, again, there
are 12 signature bars, the top to be signed by the foreman.

Id. at 1570-72.

Mitts argues that the language “ unable unanimoudly to agree” (mentioned in the third to last
paragraph quoted above) further confused the jury. Traverse, a 44. By including thislanguage
only in reference to one of the life options, argues Mitts, the triad court by omisson effectively
informed the jury “that such procedure did not apply to the death consderation.” Id.

Presumably, Mittsis arguing that this language led the jury to believe that it could not move on to
condder alife option if it was unable to reach a unanimous agreement regarding the deeth pendlty,

in violation of Ohio Revised Code § 2929.03(D)(2). Id. at 42.

In the last reasoned state court judgment addressing this claim, the Ohio Supreme Court
on direct review found that Mitts failed to object to thisingtruction, and waived dl but plain-error

review.

In his sxth propogition of law, Mitts raises three additiona
penaty-phase issues, but Mitts' s counsd failed to object or
request additiona ingtructions and again waived dl but plain error.

Sate v. Mitts 690 N.E.2d 522, 530-531 (Ohio 1998).
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Immediately after addressing Mitts s first argument, the Ohio Supreme Court addressed

the jury charge:

Second, Mitts argues that the trid court gave an improper
"acquittal-firg" indruction on its sentencing ddiberationsin
violation of Sate v. Thomas (1988), 40 Ohio St.3d 213, 533
N.E.2d 286. The court did not indruct the jury thet it could
congder lesser pendties only if it first unanimoudy rejected the
desth pendty. Insteed, the court intructed that if adl twelve
members of the jury found that the state had not proved that the
aggraveting circumstances outweighed mitigating factors, then it
must choose between the possible life sentences. That instruction
is congstent with R.C. 2929.03(D)(2) and does not congtitute
error.? Statev. Taylor, 78 Ohio St.3d at 28-29, 676 N.E.2d at
95; State v. Davis (1996), 76 Ohio St.3d 107, 116- 118, 666
N.E.2d 1099, 1108-1109.

Id. a 531. The dtate court employed plain-error analysis to dispose of theingant claim. After
noting that the ingtruction was not in fact an “ acquitta-firs” ingtruction, the Ohio Supreme Court
concluded that the instruction was consistent with Ohio Revised Code § 2929.03(D)(2) and did
not condtitute error. Mitts argues that the claim is not proceduraly defaulted because the Ohio
Supreme Court did not rely on a procedural bar to deny this claim, but insteed, ruled on the
merits. Traverse, a 46. The State, while arguing that the claim is defaulted, notes that the Sate

court also denied the claim on the merits. Return of Writ, at 57. The Court disagrees with Mitts

2|t is noteworthy that the trial court did not actually instruct the jury that “if al twelve
members’ found that the State had not proved that the aggravating circumstances outweighed the
mitigating factors, then the jury must choose between the possible life sentences. Nonetheless, in
the last two cases cited by the Ohio Supreme Court above (Sate v. Taylor and Sate v. Davis),
the state court upheld instructions similar to those at issue in Mitts's case. Furthermore, a habeas
court must accept the interpretation of state law by the highest state court on a petitioner’ s direct
appea. Gall v. Parker, 231 F.3d 265, 303 (6th Cir. 2000).
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and with the State to the extent it argues that the state court rendered an dternative ruling on the
merits. See Qur-Reply, at 13. Asprevioudy discussed, the Sate court’ s plain-error review
represents enforcement of aprocedura default. For the reasons set forth in the seventh ground
for reief, supra, the sate court relied on Ohio’ s contemporaneous-objection rule and

concomitant plain-error analyssto deny thisclam.

Mitts dso argues that he raised this claim on direct appeal under federd condtitutiona
grounds, but the state court resolved the claim on state law grounds. As aresult, argues Mitts, the
gate court did not “adjudicate the merits’ of his federa clam within the meaning of AEDPA.
Traverse, a 41. Accordingly, Mitts argues that the Court should conduct an independent review
of this claim to determine whether the state court’s decision resulted in an unreasonable

gpplication of federd law. 1d. (citing Harrisv. Stovall, 212 F.3d 940, 943 (6th Cir. 2000)).

Contrary to Mitts s assertions, the principle announced in Harris v. Stovall does not
govern theingant claim. In that case, the Sixth Circuit held that where a state court failsto
articulate its reasoning for its decision, afederd habeas court must conduct “an independent
review of the record and applicable law to determine whether the state court decision is contrary
to federa law, unreasonably applies clearly established law, or is based on an unreasonable
determination of the factsin light of the evidence presented.” Harris, 212 F.3d at 943.
However, where a clam is procedurally defaulted, asit is here, it may not be consdered by a

federa court on habeas review:

“When a habess petitioner fails to obtain consideration of
aclam by a date court, either due to the petitioner’ sfallure to
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raise that claim before the state courts while state-court remedies
are dill available or due to a state procedurd rule that prevents the
gate courts from reaching the merits of the petitioner’s clam, that
clam s proceduraly defaulted and may not be considered by the
federa court on habeasreview. ‘A petitioner may avoid this
procedura default only by showing that there was cause for the
default and preudice resulting from the defaullt, or thet a
miscarriage of justice will result from enforcing the procedurd
default in the petitioner’s case.’”

Lancaster v. Adams, 324 F.3d 423, 436 (6th Cir. 2003) (citation and interna citations
omitted). The Court finds that Mitts failed to comply with the ate procedura rule requiring
contemporaneous objections to percelved trid errors, the Sate courts actudly enforced the rule
by reviewing thisissue for plain error only, and Ohio’ s contemporaneous-objection rule isan
“adequate and independent” state ground upon which federal habeas review isforeclosed. Scott

v. Mitchell, 209 F.3d 854, 864-71 (6th Cir. 2000).

In the dternative, Mitts argues that his counsd’ s ineffectivenessiin failing to object to the
ingruction congtitutes “cause’ to excuse the procedural default. Traverse, at 46. Mitts argues
that “the failure to properly charge the jury resulted in an inability of the jury to properly consider
mitigation and life sentence options and undermined the reliability of the entire process” 1d. at 49.

Ineffective assistance of counsea can congtitute cause for procedural default. Munson v.
Kapture, 384 F.3d 310, 316 (6th Cir. 2004). To establish ineffective assstance, Mitts must
show that counsdl’ s performance fell below an objective standard of reasonableness and that
there is areasonable probability that, but for counsd’ s deficiency, the outcome of the proceedings

would have been different. Griffin v. United States, 330 F.3d 733, 736 (6th Cir. 2003) (citing

118




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 122 of 205. PagelD #: 764

Strickland v. Washington, 466 U.S. 668, 694 (1984)).

For the reasons set forth in the ninth ground for relief, see infra Section IV, Subpart E,
the Court finds that Mitts has not demongtrated ineffective assistance of counsd in failing to object
to the “acquitta-firs” ingruction. Accordingly, Mitts fails to establish cause to excuse the

procedura default.*®

B\Were this Court to address the merits of Mitts's claim, the Court would be faced with
contradictory rulings by the Sixth Circuit regarding the constitutionality of unanimity and acquittal-
first instructions in a capital case. Compare Coev. Bell, 161 F.3d 320 (6th Cir. 1998), Scott v.
Mitchell, 209 F.3d 854 (6th Cir. 2000), and Roe v. Baker, 316 F.3d 557 (6th Cir. 2002), with
Davis v. Mitchell, 318 F.3d 682 (6th Cir. 2003). See also Mapes v. Coyle, 171 F.3d 408 (6th Cir.
1999).

Although it is unclear whether Mitts is making a pure “acquittal-first” argument or a
combination “acquittal-first” and unanimity argument on habeas review, a review of the state court
proceedings reveals that Mitts simply presented an acquittal-first argument in state court. In his
appellate brief to the Ohio Supreme Court, Mitts argued as follows:

The judge instructed the jury that it could consider the
lesser penalties after finding that the state failed to prove the
aggravating factor present did not [sic] outweigh the mitigating
factors. (T.1569). Itisnot necessary for the jury to reject the
death option before considering the life option. State v. Thomas
(1988), 40 Ohio St.3d 213, cert. denied (1989) 443 U.S. 826.

ECF No. 16, Appendix, Volume 111, at 55, Merit Brief of Appellant, at 31. An identical
argument was presented before the Court of Appeals. ECF No. 15, Appendix, Volume 1, at 94,
Appellant’s Brief and Assignments of Error, at 31.

In Millsv. Maryland, 486 U.S. 367, 384 (1988), the U.S. Supreme Court reversed a death
sentence imposed under Maryland’s capital punishment scheme because the jury instructions and
verdict form created a substantial probability that reasonable jurors may have thought they were
precluded from considering mitigating evidence unless all jurors unanimously agreed on the
presence of a particular circumstance. See also McCoy v. North Carolina, 494 U.S. 433, 438
(1990).

In Mapes, a panel of the Sixth Circuit stated that the trial court erroneously gave the jury
an acquittal-first instruction by requiring the jury to unanimously reject the death penalty before
considering a life sentence. 1d. at 416-17. However, this statement was dicta because the panel
held that the claim was procedurally defaulted. 1d. at 419. In Coe, a panel of the Sixth Circuit held
that the unanimity instructions did not violate Mills because the instructions required unanimity as to
the results of the weighing process and not as to the presence of a mitigating factor. 1d. at 338.
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The pandl also rejected the petitioner’s argument that the jury should have been informed of the
consequences of a failure to reach unanimity. Id. at 339. In Roe, a pand of the Sixth Circuit

found no congtitutional violation where the sentencing court failed to instruct the jury that unanimity
was not required for alife sentence. Id. at 563-64. The panel stated:

In essence, Roe contends that the failure of the court to
instruct the jury regarding the result of any deadlock as to the
imposition of a death sentence may have resulted in the impression
on the jury that it must unanimously reject death, rather than a
single juror's being capable of preventing a death sentence by
creating a deadlock.

Id. at 563.

The instant instructions are most similar to the instructions at issue in Scott and Davis. In
Scott, a pand of the Sixth Circuit stated that the unanimity instruction at issue did not violate Mills
Id. at 877. The pand stated that the instruction required unanimity only as to the weighing process
and not to the existence of individual mitigating factors. Id. at 875-76. The panel stated:

Whether or not the district court was correct that the
instruction violated Ohio law by not conforming with the Ohio
Supreme Court’ s subsequent decision in Brooks (which we find
doubtful, given that court’s approval of Scott’s sentence), it does
not violate Scott’s federal constitutional rights under Millsand
therefore cannot justify habeas relief.

Id. at 876. The court also stated that the district court was incorrect in finding error in the tria
court’s failure to instruct the jury as to the consequences of deadlock. Id. at 877. However,
because the Scott panel determined that the claim regarding the unanimity instruction was
procedurally defaulted, id. at 873, its determination that the instruction was constitutionally sound
was merely dicta.

In Davis, apanel of the Sixth Circuit held that the trial court’s jury instructions, which are
virtually identical to the instructions at issue in this case, were constitutionally infirm. The Davis
court, which decided the claim on the merits, characterized the petitioner’s claim as follows:

The habeas petitioner argues that these two
interconnected instructions-the unanimity instruction and the
acquittal-first instruction-constitute constitutional error under the
Eighth Amendment because there was a reasonable likelihood that
jurors would understand the instruction to mean that juror
unanimity was required to mitigate the punishment from death to life.

Id. at 685. The panel held as follows:
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Furthermore, Mitts does not alege prejudice or a fundamental miscarriage of justice to excuse the

default.
g. Tenth Ground for Relief

In the tenth ground for relief, Mitts argues that the trid court violated his congtitutional
rights when it refused to ingtruct the jury during the pendty phase that it could consider his
intoxication as mitigating evidence. Petition, at 20-21. Because Mitts withdrew this ground for

rdief, see Traverse, at 58, we do not reach this claim.

[T]here is a reasonable likelihood that the jury believed
that it could not render a verdict in favor of life imprisonment
rather than death unless the jury was unanimous with respect to its
reasoning on the presence of mitigating factors and unless the jury
was unanimous in rejecting the death penalty. Instructions that
leave a jury with the impression that juror unanimity was required
to mitigate the punishment from death to life imprisonment clearly
violate the Eighth Amendment, and therefore the writ of habeas
corpus must issue setting aside the death sentence.

Id. Specificaly, the panel found the instruction unconstitutional on three grounds: (1) the silence on
the lack of unanimity required for mitigating factors; (2) the “acquittal-first” instruction; and (3) the
unanimity instruction (“Now, as you know, since thisis a criminal case, the law requires that in
order for you to reach a decision all 12 of you must be in agreement.”). |d. at 684, 690. The panel
held that an instruction requiring that a jury must first unanimously reject the death penalty before
considering a life option precludes the individua juror from giving effect to mitigating evidence in
violation of Mills. Id. at 689. The court also concluded that the jury was led to believe that
mitigating factors must be found unanimously, in violation of Mills. Id. at 688, 690-91.

The panel in Davis did not even cite Coe, Scott or Roe. While Davis discussed the
congtitutionality of an “acquittal-first” instruction, which is the issue in the instant claim, Scott did
not. Nonetheless, the instructions in Scott and Davis are virtually identical to those in the instant
case. Furthermore, Mitts did not make the same argument before the Ohio Supreme Court that the
petitioner allegedly made in Davis See also Davis, 318 F.3d at 692 (Boggs, J., dissenting)
(disagreeing with the majority’ s description of petitioner’s argument).

The Court declines to reconcile the contradictory rulings of the Sixth Circuit, and refrains
from addressing the merits of this claim, in the wake of finding the claim procedurally defaulted.
See Williams v. Mitchell, Case No. 1:99 CV 2399, ECF No. 45, Memorandum & Order of
Judge Kathleen M. O’ Malley, March 28, 2003, at 88-93 (refraining from addressing the merits
of aclaim challenging a unanimity instruction in light of finding the claim procedurally defaulted).
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h. Eleventh Ground for Redlief

In the deventh ground for relief, Mitts argues that the cumulative effect of prosecutorid
misconduct during the mitigation phase of the trid deprived him of his conditutiond right to afair
trid. Petition, at 21. Specificaly, Mitts argues that prosecutoria misconduct rendered histria
fundamentdly unfair for the following reasons. (@) the prosecutor improperly argued that the jury
should consider the nature and circumstances of the offense (e.g., racia motives for the shootings)
as an aggravating circumstance; (b) the prosecutor improperly argued that the manner and means
of the killings should be considered an aggravating circumstance, and improperly asked the jury to
consder “any other factors relative to whether the defendant should be put to death”; (c) the
prosecutor improperly argued that the jury should consider victim impact evidence as an
aggravating circumstance; and (d) the prosecutor improperly argued that the jury must first reject
the death pendty before considering a life option, thus decreasing the possibility that the jury

would recommend alife sentence. |d. at 21-22; Traverse, at 59-62.

The State argues that Mitts has not previoudy presented this claim to any Ohio court,
Return of Writ, at 64, and Mitts contends that the issue was presented to the state courts during
his Murnahan proceedings, Traverse, & 59. Although Mitts raised the aforementioned instances
of prosecutoria misconduct in his application to reopen direct apped, they were only presented as
part of an ineffective assstance of gppellate counsd claim. See Wong v. Money, 142 F.3d 313,
322 (6th Cir. 1998) (“[A] clam [must] be presented to the state courts under the same theory in

which it islater presented in federa court”). The Sixth Circuit has drawn a distinction between
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habeas clams that are based on adifferent legd theory (unexhausted) and claims that represent a
variation in legd theory (exhausted). Prather v. Rees, 822 F.2d 1418, 1421 (6th Cir. 1987).
“Defendant exhaudts hisclam if he hasfairly presented the substance of his dam to the highest
court in the state” 1d. at 1420 (citation omitted); Williams v. Bagley, 380 F.3d 932, 969 (6th
Cir. 2004) (finding claims proceduraly defaulted because the defendant failed to raise the clams
under the same theory presented in tate court).  The Court finds that the ingtant claim is both

unexhausted and procedurally defaulted. See supra, Section 111, Subpart B.

A cursory reading of the first assgnment of error in Mitts's 26(B) application would
suggest that the instant claim was properly presented to the state court. However, the last line of
argument in support of this claim states that “[t]he foregoing ingtances of prosecutoria misconduct
should have been raised on direct appedl . . ..” See ECF No. 20, Appendix, Volume VII, at 33,
Defendant-Appellant’ s Application to Reopen Appeal etc., a 5. Furthermore, both the Ohio
Court of Appedls (in reviewing Mitts's 26(B) application) and the Ohio Supreme Court (in
reviewing the denid of that application) congtrued the misconduct claim as adam of ineffective
assigtance of appdlate counsd. In summarizing Mitts's claim, the Ohio Court of Apped's stated

asfollows

In hisfirst assgnment of error, Mitts Satesthat his
gppellate counse should have argued that the effect of
prosecutoria misconduct during the mitigation phase deprived the
gppdlant of hisright to afair trid as guaranteed by the Fifth,
Eighth and Fourteenth Amendments to the United States
Condtitution.
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Sate v. Mitts No. 68612, 2002 WL 1335629, at *2-4 (Ohio Ct. App. May 10, 2002) (internal
footnote omitted). The Ohio Supreme Court aso “reviewed Mitts' s assartions of deficient
performance by appellate counsd . ...” Sate v. Mitts, 784 N.E.2d 698, 700 (Ohio 2003).
Most importantly, an application for reopening pursuant to Ohio Rule of Appellate Procedure
26(B) must be based on a claim of ineffective assstance of gppellate counsd. State v. Steimle,

Nos. 77005, 77006, 77302, 77303, 2005 WL 1581260 (Ohio Ct. App. June 30, 2005).

It isimportant to draw a ditinction between the ingtant case and Williams, Wong and
Prather. InWilliams, the petitioner presented a prosecutoria misconduct claim in state court
based solely on the alegation that the prosecutor improperly vouched for the credibility of
witnesses, 380 F.3d at 969; on habeas review, he presented the same claim as well as ten other
ingtances of prosecutorial misconduct, id. a 969 n.20. The Sixth Circuit found these ten dams
procedurally defaulted. Id. at 969. In Wong, the petitioner argued in state court that her counsdl
was ineffective for failing to present an insanity defense, 142 F.3d a 317; on habesas review, she
meade this daim and in addition argued that her counsd was ineffective for falling to pursue
additiona invegtigation to determine whether a third expert might have concluded that she was
insane or that the expert’ sfindings did in fact support an insanity defense, id. at 319-22. The
Sixth Circuit found this second ineffective assstance daim proceduraly defaulted. 1d. at 322.
Fndly, in Prather, the petitioner argued at tria that ajury indruction on alesser-included offense
was necessary because the jury could find that he was not armed with a deadly weapon because
the weapon was inoperable, 822 F.2d at 1420, 1421; on habeas review he argued that the

ingtruction was necessary because “the jury could find he was not armed with a deadly weapon
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because he never armed himself with the shotgun the morning he attempted the crime.” 1d. at
1421. The Sixth Circuit found that this argument was not properly before the habeas court. 1d. at

1424.

In the ingant case, however, Mitts did present the * substance of [the] claim” in question in
his Murnahan proceedings (i.e., the aleged misconduct). Thisfact standing aone might suggest
that the ingtant claim is not procedurally defaulted. However, the fact that Mitts raises the ingtant
clam of prosecutorid misconduct in addition to a claim that appellate counsd was ineffectivein
failing to raise these very instances of misconduct (see infra twelfth ground for relief) persuades
the Court that the ingtant claim is separate and ditinct from the one raised during Mitts's
Murnahan proceedings. Mitts cannot now raise a prosecutoriad misconduct clam aswell asa
clam that gppellate counsd was ineffective for failing to raise that misconduct on gpped when only

one of these claims was raised in state court.

Accordingly, the ingant claim is unexhausted yet proceduraly defaulted for the reasons
previoudy set forth in Section I11, Subpart B. The claim “rests on atheory which is separate and
digtinct from the one previoudy considered and regjected in state court.” Wong, 142 F.3d at 322.
Again, Mittsfails to argue cause and prgudice, or afundamental miscarriage of justice, to excuse

this default.*

“Even were this claim not procedurally defaulted, the Court would find this claim to lack
merit. See 28 U.S.C. 8§ 2254(b)(2) (“An application for awrit of habeas corpus may be denied on
the merits, notwithstanding the failure of the applicant to exhaust the remedies available in the
courts of the State.”). Mitts argues that the instances of misconduct taken as a whole infected the
trial with unfairness so as to make the resulting conviction a denial of due process. Traverse, at
63. However, areview of the record reveals that the prosecutor did not make any improper
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comments rising to this level.

A claim of prosecutorial misconduct is evaluated in light of the record as awhole. United
Sates v. Dakota, 197 F.3d 821, 828 (6th Cir. 1999). The Sixth Circuit has set forth a two-pronged
test for claims of prosecutorial misconduct. Id. The Court must first determine whether the
prosecutor’ s remarks were improper. 1d.

Improper conduct is then examined for flagrancy,
considering four factors. (1) the degree to which the remarks
would mislead the jury and prejudice the accused, including
whether a cautionary instruction was given to the jury; (2) whether
the remarks were isolated or extensive; (3) whether the remarks
were deliberately or accidentally placed before the jury; and (4)
the strength of the evidence against the accused. Seeid. at 1384,
1389. If the conduct is found not to be flagrant, reversal is
appropriate only when (1) the proof against the defendant was not
overwhelming, (2) opposing counsel objected to the conduct, and
(3) the district court failed to give a curative instruction.

Dakota, 197 F.3d at 828.

Contrary to Mitts's assertions in sub-claim (@), the government did not state or suggest
during closing argument that the nature and circumstances of the offense (specifically, race and/or
any racial motive for the offense) should be considered an aggravating circumstance. Petition, at
21; Traverse, at 60.

A prosecutor may not argue or suggest that the nature and circumstances of a crime are
“aggravating circumstances.” Sate v. Wogenstahl, 662 N.E.2d 311, 321 (Ohio 1996). The Ohio
Supreme Court has held that the nature and circumstances of the crime may only enter into the
statutory weighing process on the side of mitigation. Id. at 322. Although the nature and
circumstances of the offense may not be weighed against the mitigating factors, Sate v. Williams,
794 N.E.2d 27, 51 (Ohio 2003), a prosecutor may refer to the nature and circumstances of the
crime “both to refute any suggestion that they are mitigating and to explain why the specified
aggravating circumstance outweighs the mitigating factors.” Sate v. Smith, 721 N.E.2d 93, 114
(Ohio 2000).

Importantly, the jury is required to consider the nature and circumstances of the
aggravating circumstances, State v. Myers, 780 N.E.2d 186, 216 (Ohio 2002), and the State may
introduce and comment upon any evidence raised at tria that is relevant to the aggravating
circumstances, Sate v. Gumm, 653 N.E.2d 253, 263 (Ohio 1995). The Ohio Supreme Court has
also recognized that the nature and circumstances of an offense can be so horrendous that it would
be difficult to imagine factors that might be mitigating. State v. Morales, 513 N.E.2d 267, 277
(Ohio 1987). Sate v. Seffen, 509 N.E.2d 383, 398 (Ohio 1987) (“The nature and circumstances of
this offense are so harrowing that no mitigating feature can possibly be imagined.”).

In its closing argument during the penalty phase, the government did not indicate in any
way that the jury should consider John Bryant’s race as an aggravating circumstance. In fact, at
multiple times during its closing argument, the prosecution clearly informed the jury that it had
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already found the aggravating circumstances to be present in this case. Tr., at 1503, 1504, 15009.
After stating for the second time that the jury had already found the aggravating circumstances, the
government told the jury that “one of the things you're allowed to consider besides the aggravated
circumstances is all the evidence in this case.” Id. at 1504. The prosecutor characterized this
evidence as “the nature and circumstances of the crimes.” Id. It iswithin this framework that the
government discussed John Bryant’'s race. Id. at 1506-07. Mitts argues that the Court should
consider the prosecutor’s arguments in context, and states that the improper comments were
“carefully crafted” into the government’ s argument regarding how the jury should consider the
aggravating and mitigating circumstances. Traverse, at 60. The Court disagrees. The prosecutor
never suggested that the nature and circumstances of the offense were aggravating circumstances.
In fact, he discussed both circumstances separately.

After discussing the nature and circumstances of the crimes, the prosecutor told the jury
that it would have to decide what weight to give to any mitigating factors. Tr., a 1509. He
specifically asked the following rhetorical question: “What kind of mitigation is there that would
mitigate the shooting of a man just because of the color of his skin?’ Id. He repeated this remark
at the end of closing argument. Id. at 1513. By posing this question, the prosecutor did not ask the
jury to weigh the mitigating factors against the nature and circumstances of the offense (i.e. the
racial bias of the shooting); he was merely advocating the State’s position that it was difficult to
imagine any factor that might mitigate a racially-motivated shooting. See Morales, 513 N.E.2d at
277; Seffen, 509 N.E.2d at 398. See also Sate v. Jackson, 751 N.E.2d 946, 957 (Ohio 2001)
(noting that a prosecutor can freely argue that mitigation evidence is worthy of little or no weight).
Even if the prosecutor’ s statement might have improperly suggested that the jury should weigh the
mitigating factors against a non-statutory aggravating circumstance, the trial court correctly
instructed the jury on the weighing process and the relevant aggravating circumstances. Tr., at
1563-65, 1568-69. See Statev. O'Neal, 721 N.E.2d 73, 86 (Ohio 2000).

Furthermore, the State did not ask the jury to consider the manner and means of the killing
as an aggravating circumstance as aleged in sub-claim (b). The prosecutor ssmply described the
manner of the killing during his discussion of the nature and circumstances of the crimes. In fact,
immediately after arguing that Mitts “ambushed” the police officers, the prosecutor specifically
stated (for at least the third time) that the jury had already found the aggravating circumstances in
the case. Tr., at 1508-09. Contrary to Mitts's assertions, see Traverse, at 61, the context in which
these comments were made does not alter this Court’s ruling.

Mitts's next argument similarly lacks merit. During closing argument, the prosecutor
(when addressing the subject of mitigation) told the jury it could consider “any other factors relative
to whether the defendant should be put to death.” Tr., at 1547. Thisremark accurately states
Ohio law. See Ohio Rev. Code § 2929.04(B)(7); Powell v. Collins, 332 F.3d 376, 395 (6th Cir.
2003). Evenif the jury was misled by this remark because of the context in which it was made, the
trial court properly instructed the jury about mitigation in its final charge. Tr., at 1565-66
(instructing the jury that it may consider mitigating factors, including any factors relative to the issue
of whether Mitts should be sentenced to death).

Mitts's argument in sub-claim () is absolutely frivolous. See Petition, at 22; Traverse, at
61-62. Thereis no indication whatsoever that the prosecutor “urged” the jury to consider victim
impact evidence as an aggravating circumstance. See Tr., at 1548.

In addition, Mitts argues that the prosecutor’s argument injected improper victim impact
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evidence before the jury. Traverse, at 56. This claim also lacks merit. In Payne v. Tennessee,
501 U.S. 808, 827 (1991), the U.S. Supreme Court held:

[1]f the State chooses to permit the admission of victim
impact evidence and prosecutorial argument on that subject, the
Eighth Amendment erects no per se bar. A State may legitimately
conclude that evidence about the victim and about the impact of
the murder on the victim's family is relevant to the jury's decision
as to whether or not the death penalty should be imposed. There is
no reason to treat such evidence differently than other relevant
evidence is treated.

The Supreme Court in Payne has |eft the decision of whether to admit victim-impact
evidence to the State. Mitts cites to Ohio v. Huertas, 553 N.E.2d 1058, 1065 (Ohio 1990), to
support his claim. Huertasis not on point. In that case, the state court addressed a statement
made by a member of the victim’'s family as to the appropriateness of a particular sentencein a
capital case. After Mitts was sentenced, the Ohio Supreme Court provided more guidance
regarding prosecutorial argument on the impact of the offense on the victim’s family. In State v.
Fautenberry, 650 N.E.2d 878, 882 (Ohio 1995), the Ohio Supreme Court explained its reasoning
for rgjecting a challenge to a prosecutor’s remarks in a prior case, State v. Loza, 641 N.E.2d 1082
(Ohio 1994). In Loza, the appellant challenged a prosecutor’s statements, made during the penalty
phase of a capita trial, on the grounds that the remarks represented impermissible victim-impact
evidence which denied him afair sentencing determination. The Fautenberry court stated as
follows:

“[W]e find that evidence which depicts both the
circumstances surrounding the commission of the murder and aso
the impact of the murder on the victim’s family may be admissible
during both the guilt and the sentencing phases. For that reason,
we decided that the statements made by the prosecutor in Loza
were properly admitted.”

650 N.E.2d at 883. Accordingly, in the present case, the prosecutor’s statement about the victims
families was not improper under Ohio law.

Finally, sub-claim (d) also lacks merit. Mitts predicates error on the following statement by
the prosecutor made during closing argument:

Now if you go back there and after your deliberations you
find that the aggravating circumstances do not outweigh the
mitigating factors, then you'll have two alternatives at that point.

Y ou can impose a sentence on the first count, the murder of
Dennis Glivar, the aggravated murder of Dennis Glivar of a
sentence of 20 full yearsto life or 30 full yearsto life. So the
alterna -- the discretional portion is only after you have found, if
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i. Ninth Ground for Rdlief

In the ninth ground for relief, Mitts argues that he was denied the effective assistance of
counsdl because trid counsd failed to object to erroneous jury instructions and improper
comments of the prosecutor. Petition, at 18. First, Mitts argues that counsel failed to object to
the “acquitta- first” ingtruction during the pendty phase of trid (sub-clam (a)). 1d. at 19.

Second, Mitts argues that counsd failed to object to the use of the term “recommendation”
throughout the trid and in the jury ingructions (sub-claim (b)). 1d. Third, Mitts contends that
counsel failed to object to improper argument by the prosecutor that the nature and circumstances
of the offense (especialy racid prgudice) should be consdered aggravating circumstances (sub-
cam (c)). 1d. Fourth, Mitts alleges that counsd failed to object to the prosecutor’ s argument that

the manner and means of the killings should be considered aggravating circumstances, and to the

you find, that the aggravating circumstances do not outweigh the
mitigating factors, but you have to get to that point first.

Tr., at 1502-03. Mitts states that the prosecutor argued that the jury must reject the death penalty
before considering alife option. Traverse, at 62 (“ The prosecutor argued to the jury that they
could not consider one of the life sentence options until after they have found that the aggravating
circumstances do not outweigh the mitigating factors.”). He claims that this argument was
particularly harmful because of the trial court’s erroneous “acquittal-first” instruction. 1d. This
argument is without merit. To the extent Mitts argues that this type of comment violates Mills v.
Maryland, 486 U.S. 367 (1988), Mapes v. Coyle, 171 F.3d 408 (6th Cir. 1999), or any of the
cases cited in his eighth ground for relief, see Traverse, at 62, none of these cases address the
issue of a prosecutor’s “acquittal-first” remarks. Furthermore, Mitts does not demonstrate that this
isolated remark deprived him of afair trial.

In sum, Mitts has not shown that the prosecutor’s comments, considered individually or
cumulatively, “so infected the trial with unfairness as to make the resulting conviction a denia of
due process.” Mason v. Mitchell, 320 F.3d 604, 634-635 (6th Cir. 2003) (citation and internal
quotation marks omitted). He fails to show that the misconduct was “so pronounced and persistent
that it permeates the entire atmosphere of the trial or so gross as probably to prejudice the
defendant.” 1d. (citation omitted).
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prosecutor’ s statement that the jury can consider any other factors relative to whether Mitts
should receive the death pendty (sub-clam (d)). 1d. Fifth, Mitts argues that counse failed to
object to the State’ s argument that the jury should consider victim impact evidence as an
aggravating circumstance (sub-clam (g)). Petition, a 20. Sixth, Mitts argues that counsd falled
to object to the prosecutor’ s argument that the jury must first rgject the death pendty before
consdering alife option (sub-clam (f)). He damsthat this argument violates Ohio law and
decreased the possibility that the jury would return alife verdict. 1d. He dso contends that the
argument emphasized and heightened the impropriety of the court’s acquittal-first ingruction.
Traverse, & 56. Mitts argues that the foregoing clams should be consdered cumulatively if they

are not individudly sufficient to warrant rdief. 1d. at 57.

Sub-clams (¢), (d), (€) and (f) were not presented in state court. Mitts concedes that he
did not specificaly describe on direct gpped the instances of misconduct to which trid counsel
failed to object. Traverse, a 57. However, he argues that the instant claim was subsequently
presented in his Murnahan gpplication in which he specified the ingtances of misconduct. See
ECF No. 20, Appendix, Volume VII, at 30-33, Defendant-Appellant’ s Application to Reopen
Appeal etc. a 2-5, 7. The Court finds, asit did in the deventh ground for relief, supra, that only
clams of ineffective assstance of appellate counsd are cognizable in a Murnahan application.
Mitts himsdf gates that he filed a Murnahan application “dleging that his appellate counsd was
ineffective for falling to rase variousissues” Traverse, at 57. Importantly, where non-appellate
counsdl claims are raised in an application to reopen appeal, Murnahan courts have often

congtrued such claims as ineffective assstance of appdlate counsd clams. For example, in Sate
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v. Warden, No. WD-03-065, 2005 WL 791401, at *2 (Ohio Ct. App. Mar. 31, 2005), the
Ohio Court of Appedson Murnahan review addressed an ineffective assstance of tria counsdl
claim to the extent that the clamant intended to assert that appellate counsd was deficient in faling
to assert that trid counsdl rendered ineffective assstance. See also Davie v. Mitchell, 324
F.Supp.2d 862, 870 (N.D. Ohio 2004) (finding ineffective assistance of trid counsel claim
procedurally defaulted because the state court on Murnahan review construed the claim as one of
ineffective assstance of gppellate counsd). For the reasons previoudy discussed in this Opinion,

sub-clams 9(c), (d), (e) and (f) are both unexhausted and procedurally defaulted. ™

Mitts makes a generd dlegation that “the ineffectiveness of appellate counsd is cause for
the procedura default of clamsat the trid and appellate level.” Traverse, at 56. To the extent
Mittsinvokes appelate counsd’ sineffectiveness as * cause’ to excuse the default of these sub-
clams, he offers nothing more than a bare conclusory alegation to support this argument.
Furthermore, the Court finds that gppellate counsd was not ineffective in faling to argue thet triad
counsd was ineffective in faling to object to the aforementioned instances of prosecutoria
misconduct because there was no underlying misconduct. See supra note 14. Accordingly, Mitts

has not shown cause and prejudice, or afundamental miscarriage of judtice, to excuse this defaullt.

In any event, counsel was not ineffective in failing to object to the aforementioned
comments of the prosecutor because there was no underlying misconduct. See supra note 14;
Mason v. Mitchell, 320 F.3d 604, 618 (6th Cir. 2003). See also 28 U.S.C. § 2254(b)(2) (“An
application for awrit of habeas corpus may be denied on the merits, notwithstanding the failure of
the applicant to exhaust the remedies available in the courts of the State.”). Moreover, Mitts has
not shown that the outcome of the trial would have been different had the objections been made.
Seymour v. Walker, 224 F.3d 542, 556 (6th Cir. 2000).
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Sub-claims (a) and (b), however, were properly presented in sate court. See ECF No.
16, Appendix, Volume I11, at 58, Merit Brief of Appellant, at 34. In the |ast reasoned state
court judgment, the Ohio Supreme Court on direct gpped denied these clams on the merits.
Sate v. Mitts 690 N.E.2d 522, 531-32 (Ohio 1998). Accordingly, these claimswill be

addressed in Section 1V.
V. GROUNDSFOR RELIEF

The Court now turns to those clams that have survived the Court’s preliminary review.
As previoudy explained, the Court’ sreview islimited to a determination of whether the sate
court’s decison was contrary to, or involved an unreasonable gpplication of, clearly established

Supreme Court law.

A. First Ground for Relief - Failureto Investigate, Prepare and Adequately

Present Mitigation

In the first ground for relief, Mitts argues that he was denied the effective assistance of
counsdl during the penaty phase because counsdl did not conduct a thorough investigation into
possible mitigating evidence. Petition, a 5. He arguesthat counsd failed to investigate, prepare
and adequately present the defense mitigation case. 1d. at 9. Specificdly, Mitts argues that trid

counsd:

a Falled to adduce any evidence regarding the petitioner’ s mother
or her condition.

b. Failed to consult with a mitigation speciaist who had
accumulated significant information that should have been used to
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develop a coherent theme of mitigation. Numerous factors that
should have been considered by the jury were ignored by defense
counsd!.

c. Failed to properly interview the psychologi<t. In fact, when the
psychologist refused to agree with defense counsd’ s assessment
that the petitioner suffered from an dcohoalic blackout, counsdl
became openly hogtile to the psychologist. Counsel berated the
psychologist on the witness stand and in closing argument.

d. Failed to request a continuance after the determination of guilt
to alow adequate time to prepare mitigation.

e. Faled to adequately prepare the witnesses who did testify,
which resulted in an inaccurate and incomplete depiction of
Petitioner’ s background and the omission of relevant mitigation.
The Fontana s [sic] both had additiond insights and informetion
that could have been used to buttress the mitigation. Questions
were prepared for the testimony of the Fontana s[sic], but were
ignored by defense counsdl. Exhibit B.

f. Falled to cdl Thomas Harrigan as awitnessin the pendty
phase. Mr. Harrigan was Petitioner’ s employer at Automated
Packaging in Garfidd Heights. Mr. Harrigan could have testified
that Petitioner was a good employee. He could adso have
established have the incident was an anomay with how Petitioner
normally handled frustration and corroborated that the divorce
had an adverse effect on Petitioner. Mr. Harrigan did not want to
testify because of hisfriendship with the chief of police of Garfidd
Heights.

0. The defense dso failed to cdled [sic] additional co-workers
Gary Patterson and Stanley Schramek. Both men had matters
relevant to the appropriateness of the death pendty in this case.
Mr. Patterson could have added evidence about Petitioner’s
fascination with firearms and behavior a work during the months
prior to the shootings.
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Petition, at 5-6 (citations to record omitted).

Mitts argues that defense counsdl did not believe in mitigation with the exception of
resdua doubt, and disparaged the idea that mitigation should be based upon sociologica or
psychologicd sudies. Id. a 6. Mitts asserts that counsdl refused to alow him to testify under

oath, and if he had tedtified the jury would have been informed of the following:

a That he had aways been aloner.

b. That his father was not around during his youth, necesstating
that Petitioner take respongbility for the family. His father was
fired from a couple of jobs because of various scandds. His father
garted Petitioner’ s fascination with guns.

c. That hisfirgt suicida thoughts occurred a age Sixteen because of a

breakup with a girlfriend. Petitioner was encouraged to seek
psychological help by his mother.

d. That he joined the Coast Guard six months before he was
eigibleto do so. Thefact that he wasin the Coast Guard was
introduced at trid. However, it was not noted that thisis where he
began his acohol problems.

e Tha he had avery difficult first marriage that ended in hiswife
leaving him for another man.

f. That he had back surgery and, as aresult, began to mix acohol
and narcotics.

g. That he had engaged in excessve drinking in the time prior to
the incident.
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h. That he had greet affection for his daughter, including taking her
fishing.

I. That his second marriage ended with hiswife leaving him for
another man, who was a police officer.

J- That his frugtration built as he continudly battled for vigtation
rightswith his daughter.

k. That he became completely cut off from relations with his
mother because of his marriage to Janet.

. His obsession with wegpons and how it developed.

m. An accurate rendition of the events in the days and hours
preceding the shootings and the actud testimony of how it actudly
occurred.

n. His remorse for the events and loss of life caused by the
petitioner.

Petition, at 6-7.

Mitts dso argues that counsd failed to introduce as evidence Mitts's medica records after
the shootings. Mitts argues that his statement to medica personnd that he wanted them to “just
kill me! | killed acop” is consistent with remorse and inconsistent with the intoxication defense.'®

Petition, at 7. Mitts contends that an outline of the above information was prepared by a

]t is noteworthy that petitioner’s basis for arguing that his statement should have been
admitted is inconsistent with his position in the sixth ground for relief where he argues that the tria
court should have instructed the jury on the defense of voluntary intoxication.
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mitigation assgtant but ignored by defense counsd. He dso damsthat counsdl ignored additiona
mitigating information that was available a trid, including information that Mitts was recommended
for re-enlissment by the Coast Guard and received a good conduct certificate and a meda for his
sarvice. Id. at 7-8. Mitts argues that defense counsdl failed to introduce into evidence areport
prepared by the court psychiatric clinic, which provided a detailed background and history of
Mitts, or to call as awitness Rita Haynes, the person who prepared the report. He states that the

report contained the following information:

a. Petitioner’ s extreme remorse when evauated for insanity. He
told the Psychiatric Clinic that, “I can't believe this happened. |
keep thinking that I’ m going to wake up from this bad dream. |
can't believe what people have told methat | have done” The
report noted that at this point Petitioner became tearful. He
continued “Can you imagine someone tdling your kid that sheis
not going to see you again. How do you explain thisto akid.” At
this point Petitioner needed additiona time to ventilate. Thisaso
was indicative of his sncere concern about his daughter.

b. The report also reveded Petitioner’ s suiciddl thoughts and his
decision not to take the easy way out. “1 am going to face this.
Whatever it is”

Petition, at 7-8 (citation to record omitted).

Mitts dso argues that counsd failed to prepare him for an unsworn statement and failed to
adequately consult with him about the preparation and presentation of mitigating evidence. 1d. at
8. Counsd refused to discuss the evidence with the psychologist Dr. Eisenberg and refused to
talk to Susan Evanson, the mitigation specidist who asssted the psychologist in preparing
mitigation evidence. 1d. Counsel met with Ms. Evanson only twice, refused to notify her asto
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which courtroom the hearings were to be held, and refused to review the socid history she
prepared. |d. Mitts argues that counsdl failed to make reasonable use of a psychology/mitigation
expert. 1d. a 9. He dso contends that counsdl did not interview the mitigation witnesses before
they testified, and failed to obtain an acohol counsalor who could explain the effects of acohol on
the decison-making process. Id. a 8. Counsd told the jury during opening argument of the
pendty phase that the only evidence he thought could be considered as mitigating was Mitts's
intoxicatior: “I have no explanation for you, I’'m not going to offer you one. Alcohol intoxication
isthe only thing that may mitigate” Id. at 9. See Tr., a 1387. Counsd did not alow numerous
other factors to be consdered as mitigating. He would not discuss any possible mitigation other
than the blackout. Petition, at 8. See Traverse, a 15 (dtating that Dr. Eisenberg (had he been
asked) could have discussed Mitts s fedlings of abandonment and regjection, his frustrations over
losing contact with his daughter, and his intermittent depresson, dl of which was aggravated by his

acohol use).t’

Mitts states that counsdl told him to maintain that he had ablackout. 1d. at 6. He states
that counsd maintained the theory that Mitts was in a blackout at the time of the offense even after
Mitts told counsdl thiswas not true. Traverse, at 14. See also ECF No. 67, Deposition of
Harry D. Mitts, Jr., May 4, 2004, at 47-48, 52-53 (stating that defense counsd intimidated him

and told him to say he did not remember committing the crime). Mittstold Ms. Evanson that he

YMuitts cites to Evanson’s and Dr. Eisenberg’s affidavits in support of this argument.
However, Dr. McKee's sanity report states that Mitts indicated that he had never experienced any
significant depressions. Amended Post-Conviction Petition, Exh. |-4.

137




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 141 of 205. PagelD #: 783

did not have a blackout but that counsdl told him not to tell anyone. ECF No. 64, Deposition of
Susan Evanson, August 24, 2004, a 12-13 (dating that Mittsinitialy told her that he could not
recall what happened at the time of the offense, but later told her that he did in fact remember, but
counsd told him not to tell anyone). Ms. Evanson relayed this information to Dr. Eisenberg. Id.
at 14. Seealso ECF No. 17, Appendix, Volume 1V, at 143, Petition for Post-Conviction
Relief, Exh. M-2 (Affidavit of James R. Eisenberg, Ph.D) (stating that Mittstold Dr. Eisenberg
that his attorneysingsted that Mitts maintain he was in a blackout during the offense); ECF No.
63, Deposition of James R. Eisenberg, Ph.D., August 24, 2004, (“Eisenberg Dep.”), at 18
(stating that Mitts told him that the blackout theory was counsel’ sideg). Mitts argues that both
Evanson and Eisenberg told counsd prior to trid that there was no basis for a blackout theory.
Traverse, a 13. He clamsthat counsd pressed forward, disregarding mitigating evidence that
did not fit with hisplan. 1d. Mitts contends that counsdl’ s reliance on the fabrication that Mitts did
not know what he was doing because he was in ablackout “tarnishe[d] the integrity of the
information that did get consdered.” 1d. a 16. Because Dr. McKee stestimony indicated that a
blackout would not have affected Mitts s ability to make decisons at the time of the offense,
counsdl should have prepared and presented some other theory to the jury during the mitigation

phase. Id.

Mitts also argues that Dr. SoniaMcKee, who was called as awitness by the defense,
provided testimony that undermined the defense theory and, as aresult, defense counsel

attempted to impeach her. Id. a 9. In concluson, Mitts argues that he was deprived of hisrights
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to effective assstance of counsdl and to due process of law. He dso argues that he was deprived

of his conditutiond rights againgt self-incriminaion and crud and unusud punishment. 1d.

The last reasoned state court judgment on this issue was rendered by the Ohio Court of

Appeds on pogt-conviction review. That court held asfollows:

In histhird assgnment of error, gppellant contends the triad
court abused its discretion by dismissing hisdam of ineffective
assistance of counsdl. Appellant asserts his atorney did not
adequatdly prepare and present evidence of mitigation. Appellant
points to evidence regarding his family history, persond
background, expert testimony, and the failure to call certain
witnesses as evidence in support of his clam of ineffective
assigtance of counsd. Appellant dso avers he wished to testify
under oath but was prevented from doing so by his atorney.

Appdlant raised aclam of ineffective assstance of
counsdl. The doctrine of res judicata bars aclam of ineffective
assistance of counsd when a defendant is represented by new
counsdl on direct gpped and the issue could have been
determined without resort to evidence de hors the record. State
v. Cole (1982), 2 Ohio St.3d 112, 443 N.E.2d 169, syllabus.
Competent, relevant, and materia evidence de hors the record
may defeat the application of resjudicata. This evidence must
demondirate that the petitioner could not have appedled the
condtitutiond clam by use of information found in the origind
record. State v. Lawson (1995), 103 Ohio App.3d 307, 659
N.E.2d 362. The petitioner must submit evidentiary documents
which contain sufficient operative facts to demondrate that
counsdl was not competent and that the defense was prejudiced
by the ineffectiveness. State v. Jackson (1980), 64 Ohio St.2d
107, 413 N.E.2d 819. If the petitioner failsto meet this burden,
thetrid court may dismiss the petition for post-conviction relief
without a hearing. 1d.

The claim of ineffective assstance of counse requires
proof that counsdl's performance is proved to have falen below
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an objective standard of reasonable representation and, in
addition, prgudice arises from counsdl’s performance. State v.
Bradley (1989), 42 Ohio St.3d 136, 538 N.E.2d 373, paragraph
two of the syllabus. The establishment of prejudice requires proof
that there exists a reasonable probability that, were it not for
counsdl's errors, the result of the trid would have been different.
Id. a paragraph three of the syllabus. The burden is on the
defendant to prove ineffectiveness of counsd. State v. Smith
(1985), 17 Ohio $t.3d 98. Trid counsd is strongly presumed to
have rendered adequate assistance. 1d.

Much of gppdllant's assertions claming ineffective
assigtance of counsd involvetrid tactics. Debatable trid tactics
and drategies do not congtitute adenid of effective assstance of
counsd. Sate v. Clayton (1980), 62 Ohio St.2d 45, 49, 402
N.E.2d 1189. An attorney's selection of which witnessesto call a
trid falswithin the purview of trid tactics and generdly will not
condtitute ineffective assstance of counsd. State v. Coulter
(1992), 75 Ohio App.3d 219, 598 N.E.2d 1324. Asking specific
questions of awitness, even an expert witness, o fals under the
relm of trid tactics.

The witnesses appellant wished to cdl to tedtify about his
behavior a his place of employment were cumuletive of other
evidence admitted at the trid. Appelant's claims about evidence
regarding his mother and the failure to request a continuance are
barred by resjudicata The information gppellant asserts he
wished to convey under oath also was cumulative to legd
arguments presented at trid. State v. Lawson (1995), 103 Ohio
App.3d 307, 659 N.E.2d 362. This court will not second guess
every aspect of the defense attorney's presentation at the pendty
phase of appdlant'strid. The existence of dternative or additiona
mitigation theories does not establish ineffective ass stance of
counsd. Sate v. Combs (1994), 100 Ohio App.3d 90, 105, 652
N.E.2d 205.

Appdlant's third assgnment of error is overruled.
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Sate v. Mitts, No. 76963, 2000 WL 1433952, *4-5 (Ohio Ct. App. Sept. 28, 2000).

Before specificaly addressing this claim, the Court of Appeds Sated as follows:

In support of his petition, appellant attached what appears
to be possible questions and answers for various defense
witnesses who were his family members. No context is offered as
to when these exhibits were created or by whom. Thetrid court
did not abuse it discretion by discounting this — evidence,

Appelant dso attached notes dlegedly given to his
atorney about his background to be used in mitigation. The
Supreme Court considered appdlant's background, including his
childhood, Coast Guard service, and that he was gainfully
employed dl of hislife when conducting its independent sentence
assessment. Although appe lant argues the jury only wasto
consder intoxication as a defense, the record reflects the jury was
aware of evidence chdlenging the idea he exhibited racid hatred
and showing his prior history with drinking adcohol. During the
pendty phase of the trid, appdlant's former in-laws testified about
his persondity and higtory. Appdlant's shlings testified about their
family history. Nearly dl of the evidence gppdlant now points to
as mitigation was offered & trid or would be merdy cumulative of
what was admitted.

Thetrid court correctly afforded little weight to the
evidence submitted in support of gppellant's petition for post-
conviction rdlief.

Id. at *3-4.18

The state court held that Mitts' s claim regarding his mother and his claim that counsd

failed to request a continuance were barred by res judicata. Because this Court previoudy held

%This ruling by the Court of Appeals was not issued in that portion of the state-court
opinion addressing Mitts's ineffective assistance claim; rather it was issued in the context of a
separate claim for relief. The ruling is reproduced here, however, because it addresses some of
the issues raised in Mitts' s instant ineffective assistance claim.
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that ineffective assstance clams are not barred by res judicata under Ohio law where the
petitioner presents evidence outside the direct apped record, see supra Section 111, Subpart
C(2)(a), the Court will address these sub-claims on the merits under a de novo standard. See
Hill v. Mitchell, 400 F.3d 308, 314 (6th Cir. 2005) (applying de novo review to the merits of
petitioner’ s congtitutiona claim where petitioner was not required to raise the clam on direct
apped). The state court applied the Strickland standard to the remaining sub-clams. Although
the state court did not expresdy cite to Strickland, it cited to a state court case, Sate v. Bradley,
which dearly employed the Strickland standard to address claims of ineffective ass stance of
counsdl. Accordingly, the Court’sreview of the remaining sub-clamsis limited to determining
whether the state court’ s gpplication of clearly established Supreme Court law was objectively

unreasonable.

The U.S. Supreme Court has held that an attorney has a duty to make reasonable

investigations or to make a reasonable decision that makes certain investigations unnecessary:.

“[S]trategic choices made after thorough investigation of
law and facts relevant to plausible options are virtualy
unchallengeable; and strategic choices made after less than
complete investigation are reasonable precisdly to the extent that
reasonable professond judgments support the limitations on
investigation. In other words, counsdl has a duty to make
reasonable investigations or to make a reasonable decision that
makes particular investigations unnecessary. In any ineffectiveness
case, aparticular decison not to investigate must be directly
assessed for reasonablenessin dl the circumstances, applying a
heavy measure of deference to counsdl's judgments.”
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Wigginsv. Smith, 539 U.S. 510, 521-22 (2003) (quoting Strickland v. Washington, 466 U.S.
668, 690-691 (1984)). The Supreme Court has dso stated that “Strickland does not require
counsd to invedtigate every conceivable line of mitigating evidence no matter how unlikely the
effort would be to assst the defendant at sentencing. . . . [Thig] concluson[ ] would interfere with
the * congtitutionally protected independence of counsd’ at the heart of Strickland, 466 U.S,, at
689, 104 S.Ct. 2052.” Wiggins, 539 U.S. a 533. Furthermore, “[a] fair assessment of attorney
performance requires that every effort be made to diminate the ditorting effects of hindsight, to
reconstruct the circumstances of counsel’ s challenged conduct, and to evauate the conduct from
counsd’ s perspective a thetime” Burger v. Kemp, 483 U.S. 776, 789 (1987) (quoting
Strickland, 466 U.S. at 689).

InWiggins v. Smith, the U.S. Supreme Court on habeas review addressed the merits of
an ineffective assstance of counsd claim raised by a capitd defendant. In Wiggins, the petitioner
argued that his attorneys falure to investigate his background and to present mitigating evidence
of hislife history during his capital sentencing proceedings violated the Sxth Amendment. 1d. at
514. The Supreme Court stated that its principa concern in determining whether defense counsdl
exercised reasonable professiona judgment was not whether counsel should have presented a
mitigation case, but rather, “whether the investigation supporting counsel’ s decision not to
introduce mitigating evidence of [petitioner’ s background was itself reasonable.” 1d. at 522-23.
The Court found that defense counsal conducted some investigation into petitioner’ s life history
but prematurely terminated their investigation into potential mitigating evidence. 1d. at 521, 523-

24, 534. The Court concluded that the evidence counsel uncovered in the petitioner’s socidl
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sarvice records “would have led areasonably competent attorney to investigate further.” Id. at

534. The socid services records reveded the following facts:

Petitioner's mother was a chronic dcohoalic; Wiggins was
shuttled from foster home to foster home and displayed some
emotiond difficulties while there; he had frequent, lengthy
absences from school; and, on at least one occasion, his mother
left him and his sblings done for days without food. Asthe
Federd District Court emphasized, any reasonably competent
attorney would have redized that pursuing these leads was
necessary to making an informed choice among possible defenses,
particularly given the gpparent absence of any aggravating factors
in petitioner’ s background.

Id. at 525 (citation to record omitted).

In light of the above, the Supreme Court held that the ate court’ s assumption that
counsd’ sinvestigation was adequate reflected an unreasonable application of Strickland. 1d. at
528-29 (“[ T]he [state court’s] conclusion that the scope of counsd’ sinvegtigation into petitioner’s
background met the legal standards set in Strickland represented an objectively unreasonable

application of our precedent.”).

In Wiggins, the Supreme Court held that counsel’ s conduct fell short of the standards for
capita defense work set forth by the American Bar Association (“ABA”) — standards to which

the Court has referred as guides to determining what is reasonable.

The ABA Guiddines provide that investigations into
mitigating evidence “should comprise efforts to discover all
reasonably available mitigating evidence and evidence to rebut
any aggravating evidence that may be introduced by the
prosecutor.” ABA Guiddinesfor the Appointment and
Performance of Counsdl in Death Penadty Cases 11.4.1(C), p. 93
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(1989) (emphasis added). Despite these well-defined norms,
however, counsd abandoned their investigation of petitioner's
background after having acquired only rudimentary knowledge of
his history from anarrow set of sources. Cf. id., 11.8.6, p. 133
(noting that among the topics counsdl should consider presenting
are medicd higtory, educationd higtory, employment and training
higtory, family and social history, prior adult and juvenile
correctiond experience, and religious and culturd influences
(emphasis added)); 1 ABA Standards for Crimind Justice 4-4.1,
commentary, p. 4-55 (2d ed.1982).

Id. at 524-525 (parenthetical omitted). The Wiggins Court also stated that a cursory investigation
does not automatically judtify atactical decison regarding sentencing strategy. 1d. at 527.
“Rather, areviewing court must consider the reasonableness of the investigation said to support

that strategy.” 1d. (quoting Strickland, 466 U.S. at 691).

In the ingtant case, Mitts was represented at trid by attorneys Thomas M. Shaughnessy,
Thomas O’'Maley, and Mark Rudy.'® Petition, at 6. On September 29, 1994, the trid court
granted defense counsel’ s motion to appoint Dr. James Eisenberg to examine Mitts and to appear
asadefense witnessat trial. ECF No. 14, Appendix, Volume 1, at 56. The fee for the
psychiatrist was not to exceed $2500.00. 1d.

While the habeas petition was pending, the parties jointly requested and obtained
permission to conduct discovery on the habeas clams. ECF Nos. 54, 55. The partiesthen
deposed Dr. Eisenberg, Susan Evanson and petitioner Harry Mitts and filed briefs discussing the

implications of discovery. ECF Nos. 65, 66, 70, 71.

*Thomas Shaughnessy, Mitts's lead counsel at trial, has passed away. See ECF No. 49,
a2nl
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In his deposition, Dr. Eisenberg stated that Shaughnessy asked him to evauate petitioner
“on the issue of dcoholism for possble tesimony at mitigation.” ECF No. 63, Deposition of
James R. Eisenberg, Ph.D., August 24, 2004, (“Eisenberg Dep.”), a 7. Dr. Eisenberg, who isa
psychologist, stated in his deposition that heis not an expert in dcoholism and that he told thisto
defense counsdl. 1d. Seealso ECF No. 17, Appendix, Volume 1V, at 143, Petition for Post-
Conviction Relief, Exh. M-2 (Affidavit of James R. Eisenberg, Ph.D) (dating that heisnot an
expert on the physiologicd effects of dcohol intoxication). Defense counsel even acknowledged
thisat trid. Tr., a 1485. Dr. Eisenberg dso sad he never met with Shaughnessy prior to tridl.
Id. He dtated that there was never any discussion about mitigation theory, and that the first time
he had a discusson with Shaughnessy about the testimony he would provide occurred outside the

courtroom on the day he was cdled to testify. Id. at 12.

| was waiting to testify in the lobby outside the courtroom.
And before being called to testify [Shaughnessy] came out from
the courtroom and we had a brief conversation about my
testimony. Thefact that he wanted me to testify to the fact that
Mr. Mitts had an acoholic blackout and the fact that | couldn’t
and wouldn't tetify to that issue.

There was some discussion about what he—why he
would be putting me on & dl if | wouldn't be testifying about thet.
And obvioudy, | was cdled to testify.”

Id. at 12-13.

In his deposition, Dr. Eisenberg stated that he could not testify to the blackout because he

did not bdieve Mittswasin ablackout. 1d. at 22. He said that Mitts never told him that he did
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not remember the events of August 14, 1994, and that “from early on .. . . [Mitts] was ableto give
[Eisenberg] afarly detailed account of the eventsthat led to hisarrest.” 1d. at 13, 17 (dating that
Mitts s accounts of the events and the records from the court psychiatric clinic negate the theory
of an dcohoalic blackout). In an earlier affidavit prepared in 1996, Dr. Eisenberg stated that in his
experience with over 150 capital cases, he has never had so little contact or lack of cooperation
from adefense attorney. ECF No. 17, Appendix, Volume IV, at 144, Petition for Post-
Conviction Relief, Exh. M-3. Similarly, Susan Evanson, who was asked by Dr. Eisenberg to be
the mitigation specidist on the case, Sated in her deposition that Shaughnessy “totally ignored
[her] existence.” ECF No. 64, Deposition of Susan Evanson, August 24, 2004 (“Evanson

Dep.”), 5, 19.

In his affidavit, Dr. Eisenberg stated that in spite of his attempts to present and discuss
other psychologica issues affecting Mitts, Shaughnessy indsted that he focus on the effects of
acohol. See ECF No. 17, Appendix, Volume 1V, at 143, Petition for Post-Conviction Relief,

Exh. M-2. Yearslaer, Dr. Eisenberg provided smilar testimony in his deposition:

Mr. Shaughnessy was so focus [sic] on just one issue, the
notion that [Mitts] wasin an acohoalic blackout, that he was not
willing to listen to any other possible mitigeating factors that might

be present in Mr. Mittsscase. . . . | think there were a number of
issues that we could present to the jury that they might consider as
mitigation.

Eisenberg Dep. at 14. One of these issues was the presence of a personality disorder. After
adminigtering a persondity test, Dr. Eisenberg concluded that Mitts suffered from an avoidant

persondlity disorder that was exacerbated by alcohol abuse. Id. at 10-11. He stated that Mitts
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showed a pattern of behavior indicative of individuas who lack self-confidence and socid skills,
withdraw from others and rely upon fantasy to gain a sense of satifaction. Id. at 10. Dr.
Eisenberg stated that Mitts never had sex with hisfirst wife and his second wife began a
relationship with a police officer (whom she later married and who is the step-father of Mitts's
daughter). 1d. Dr. Eisenberg's notes indicate that Mitts and hisfirst wife divorced because his
wife was having an affair, and that Mitts s second wife had an affair with a police officer which
humiliated him again. Eisenberg Dep., Plaintiff’s Exh. 2, a 2. The notes dso indicate that Mitts
enlisted in the Coast Guard but felt ashamed that his father would not alow him to join the Navy.
Id. Dr. Eisenberg stated in his deposition that he believed Mitts suffered alot of shame and
humiliation after hisfalled rlationships. Mitts then began to cut off relaionships and developed an
avoidant lifestyle because he did not want to get hurt again. Eisenberg Dep., at 10. The history
of falled rdationships led to development of the avoidant persondity disorder which, according to
Eisenberg, serioudy impairsfunctioning in dl areas. 1d. a 10, 29. In addition to the failed
relaionships and persondity disorder, Dr. Eisenberg mentioned a number of mitigating factors that
could have been presented, including Mitts s ability to adjust to prison life and his acohol abuse.

Id. at 14-16.

Conggtent with the testimony Dr. Eisenberg provided in his deposition, Shaughnessy
clearly and expresdy focused on acohol intoxication as the principa mitigating evidencein the
cae. In his opening argument during the mitigation phase of trid, Shaughnessy stated to the jury
that acohol intoxication was the only mitigeting evidence in the case: “I have no explanation for
you, I’m not going to offer you one. Alcohal intoxication isthe only thing that may mitigate” Tr.,
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at 1387. During closng argument, Mitts' s attorneys again focused on acohol intoxication as the
principle mitigating factor. Tr., a 1534-35. However, counsd dso told the jury that it should
“congder everything,” including factors the attorneys had not discussed, and identified factors

besides dcohal that the jury should condider. 1d. at 1386, 1519-21, 1530.

The questions posed by counsel during both phases of trid, and counsd’s comments to
the Court even before voir dire, see Tr., a 9, indicate that counsel was aware of some aspects of
Mitts's background, such as his employment history, marital status and lack of a crimina record.
However, unlike the evidence uncovered by counsd in Wiggins, Mitts slife history did not reved
evidence that would have led a reasonably competent attorney to investigate further. Moreover,
Drs. McKee and Eisenberg both testified at trid that Mitts had a happy childhood. See Tr., at
1176 (Tegtimony of Dr. McKeg) (“He described himsdf as a happy child.”); id. at 1464
(Tegtimony of Dr. Eisenberg) (“[Mitts cJomes from afairly decent background. He enjoyed his
childhood. There was nothing unusua about it . . .."). See also ECF No. 39, Transcript,
Volume |, at 40 (Testimony of Dr. McKee, Competency Hearing) (“[Mitts] had no digtinct

memories of any unhappy occurrences during his childhood”).2°

Attached to Dr. Eisenberg's deposition is atimeline of Mitts's life history. It is unclear
who drafted this timeline, but the first page indicates that when Mitts was five (5) years old, he
discovered his one-month old brother dead in his crib. Eisenberg Dep., Plaintiff’'s Exhibit 2, at 9.
Also, according to Evanson’s socia history report, Mitts's sister stated that Mitts's father hit
petitioner on many occasions with an airplane propellor. Amended Post-Conviction Petition, Exh.
J-3, J-4. Seealso ECF No. 17, Appendix, Volume IV, at 140, Petition for Post-Conviction
Relief, Exh. L-2 (Affidavit of Susan Evanson) (stating that Mitts was subject to physical abuse by
his father including getting hit with an airplane propellor). However, neither Dr. Eisenberg nor Dr.
McK ee raised these incidents as traumatic childhood experiences.
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The most noteworthy aspect of Mitts's argument centers on counsel’ s decision to focus
on acohoal intoxication during the mitigation phase of trid. It isobvious by the jury’ s verdict of
guilt that evidence of Mitts sintoxication was insufficient to preclude a finding of specific intent —
an dement of the aggravated murder counts. Despite the guilty verdict, counsd decided to focus
on acohal intoxication as the principle mitigating factor, or as Shaughnessy termed it, the “only
thing that may mitigate” After athorough review of the record, the Court finds no evidence that
defense counsd chose acohal intoxication as the principle mitigation theory after conducting a
thorough investigation of dternative theories of mitigation, or, that a reasonable professond

judgment supports the limitation on counsd’ s investigation.

Other evidence suggests that the decision to pursue a mitigation theory that focused on
acohal intoxication was not strategic. During the course of the trial Shaughnessy referred to
psychologists as “Dr. Fedgood[s]” and made aremark about “the psychiatrist and their voodoo
psychobabble.” Tr., at 1248-49, 1252. Although the Court cannot state decisively that counsd’s
decision to focus on acohol intoxication represented a persona hodtility to mitigation based on
socid higory and/or psychologica evaduation, or, in the dternative, that his decision to terminate
his investigation was based on a reasonable bdlief that further investigation into mitigating evidence
would have been fruitless, see Wiggins, 539 U.S. at 525, counsd’ s decision not to make asimple
inquiry into the research and conclusions of the expert whose gppointment he specificaly
requested was objectively unreasonable. Further inquiry into Dr. Eisenberg’s and Ms. Evanson's
findings would have led to the discovery of anumber of potentia mitigating factors, induding

Mitts's 1Q scores, avoidant persondity disorder, potentia history of mentd illness, acohol abuse,
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and suicida thoughts?! see Amended Post-Conviction Petition, Exh. J-3, J-4, which counsd
could have then assessed for potentid mitigating value. See generally ECF No. 17, Appendix,
Volume 1V, at 139-44, Petition for Post-Conviction Relief, Exhs. L-M (Affidavits of Susan

Evanson and Dr. Eisenberg) (listing information Evanson and Dr. Eisenberg would have testified

to).

The Ohio Court of Appedls did not address whether counsel’ s investigation into potential
mitigating evidence was adequate. The state court smply determined that much of Mitts's claims
involve trid tactics and that the evidence Mitts wished to convey at trid would have been
cumulative. The state court completely neglected to assess the reasonableness of counsd’s
investigation. See Wiggins, 539 U.S. a 527. The Court finds that the state court’ s failure to
address the adequacy of defense counsdl’ sinvestigation represents an objectively unreasonable

gpplication of Srickland.

However, “[i]n order for counsel’ s inadequate performance to condtitute a Sixth
Amendment violation, petitioner must show that counsd’ s failures prgjudiced his defense.”
Wiggins, 539 U.S. a 534. To establish prejudice, a“ defendant must show that thereisa
reasonable probability that, but for counsdl’ s unprofessiona errors, the result of the proceeding
would have been different. A reasonable probability is a probability sufficient to undermine
confidencein the outcome.” Id. (quoting Srickland, 466 U.S. at 694). The Wiggins court held

that “[i]n assessing prejudice, we reweigh the evidence in aggravation againg the totdity of

ZAccording to Dr. McKee's sanity report, however, Mitts denied having suicidal ideas.
Amended Post-Conviction Petition, Exh. [-9.
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avalable mitigating evidence” 1d. In Wiggins, the Court held that its review was not
circumscribed by a ate court conclusion with respect to prejudice because neither of the state
courts reached that prong of the Srickland andyss. Smilarly, this Court’ s review of prgudiceis
not restricted because the Ohio Court of Appedls did not reach the prejudice prong of

Srickland.?

The Ohio Court of Appeds correctly noted that much of the mitigating evidence now
articulated by Mitts was presented at trid. However, Mitts does present some evidence in his
habeas briefs that was not fully developed at tria and some that was not presented et dl. This
includes evidence regarding Mitts s persondity disorder, violent fantasy life and acohol abuse.
Nonetheless, after eva uating the totdity of the evidence — both that adduced at trid and that
adduced in the habeas proceedings — the Court finds that it is unlikely that this supplementa
information, combined with the evidence adduced & trid, would have influenced the jury. The
mitigating evidence that was not presented or not fully developed in this case is substantidly
weeker than the mitigating evidence uncovered in Wiggins and Williams v. Taylor, 529 U.S.

362, 395-96 (2000). See Johnson v. Bell, 344 F.3d 567, 574 (6th Cir. 2003).

Firgt, evidence of Mitts's background was dicited & trid. During the guilt-phase of the

trid (and counsd informed the sentencing jury thet it could consder testimony from the first phase

2The Court of Common Pleas on post-conviction review, however, did address the issue of
prejudice It is unclear whether this Court can look to the Court of Common Pleas’ decision in this
regard since the Court has determined that the decision of the Court of Appeals represents the last
reasoned state-court judgment on this claim. Furthermore, the Court of Common Pleas did not cite
to Strickland in its ruling.
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of trid), the defense cdled Dr. SoniaMcKee, a psychiatrist a the court psychiatric clinic.
Counsdl asked Dr. McKee about Mitts's background, prior crimind record, employment history,
marital status, relationship with his child, and hishobbies. Tr., at 1176-80. He also asked Dr.
McKee (and again asked Dr. Eisenberg) to explain the purpose of taking asocid history. 1d. at
1173, 1174, 1462. Dr. McKee testified that Mitts moved a lot while he was growing up, served
in the Coast Guard, worked steadily throughout hislife after leaving the Coast Guard, had a good
relationship with his daughter and ex-wife, and enjoyed fishing, target shooting and gun collecting.
Id. a 1176, 1177, 1180. When asked by defense counsel about her findings with respect to the
latter two hobbies, Dr. McKee testified that Mitts repeatedly watched “cops and robbers’ type
movies, identified with the “good guys’ in the movies (the policemen), and engaged in afantasy life
that was violent in nature. Id. at 1193-94. She testified that the gun collecting and target
shooting, which Mitts described as an obsesson in hislife and his only socid outlet, coupled with

his socid isolation, led her to conclude that Mitts had aviolent fantasy life?® 1d. at 1195-96.

ZAttached to Mitts's post-conviction petition is a sanity report prepared by Dr. McKee.
Amended Post-Conviction Petition, Exh. I-2. The report discusses in detail Mitts's interest in
firearms:

In October of 1993, [Mitts] reported that he became
interested in guns and shooting as sport. He stated, “| wanted
something | hadn’t gotten all my life, a sense of fulfillment.” . . ..
[Mitts] stated that one day he stopped in a gun store and saw a
gun that “reminded [him] of Mel Gibson's gun.” He bought the
gun, which was a .9mm Ruger on a subsequent visit and started
going to a gun range to practice shooting. He aso subscribed to a
“handgun magazine,” around that time. About three months later,
he purchased a .22 caliber handgun because “my accuracy was no
good with the .9mm.” He purchased a .44 Magnum handgun in
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During the pendty phase of trial, Shaughnessy asked Dr. Eisenberg about Mitts s history
and background. Dr. Eisenberg testified that Mitts had a very unusua background for acrimina
defendant because he had no history of crimina conduct, no history of violence, and no history of
any unusud acting out. Tr., at 1464. He dso testified that Mitts had an excellent work record,
was honorably discharged from the Coast Guard, and “seemed to be abasically ordinary man
who lived arddivey ordinary life up until the time that he was arrested.” Id. at 1464, 1466-67.
He then testified that overtime, Mitts began to withdraw from relationships. “He was burned a
few timesin marriage and he began to choose not to have relaionships with people. | think there
isan issue of shame associated with that.” 1d. at 1464-65. Dr. Eisenberg then testified that Mitts
broke off hisrelaionship with his family, the only support system he continued to have, and found
himsdf living “ardativey ordinary, but isolated life” 1d. at 1465. Dr. Eisenberg's deposition
reveds that some of the mitigating evidence that Eisenberg clamed could have been presented at

trial was, in fact, introduced into evidence. Eisenberg Dep., at 14, 26-27.

Counsd’sfailure to fully pursue the theory that Mitts engaged in a*“violent fantasy life’
was not unreasonable. At the competency hearing (which took place outside the presence of the
jury), Dr. McKee testified that Mitts did not exhibit any overt violent behavior but did engagein a
violent fantasy life. ECF No. 39, Transcript, Volume I, at 98. Defense counsd pursued this

theory during the competency hearing. 1d. During that hearing, Dr. McKee explained that Mitts

the Spring of 1994 which he stated was for the “traditional Dirty
Harry — Clint Eastwood, stuff, the magnum shot.”

Id., Exh. 1-2, I-3.
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preferred violent movies and identified with the characters in the movies who engaged in violent
acts she dated that Mitts “fantasized himsdlf in the role of the police officers” 1d. at 98, 100. Dr.
McK ee concluded that the degree of Mitts s fascination — he indicated that he would watch these
movies up to 35 or 40 times — was outsde the range of norma behavior. 1d. at 98-99, 102-104.
Accordingly, she consdered Mitts s fascination to be clinicdly sgnificant. 1d. at 102. When
asked for a potentia explanation for Mitts' s behavior, Dr. McK ee ated that under certain
circumgtances law-abiding citizens with no history of violence who have “a particularly vivid
fantasy life of violent behavior[,] may have an experience where thar inhibitions or their
prohibitions against certain behavior are removed or loosened such as one commonly experiences

with dcohoal intoxication.” 1d. at 106.

Although Dr. McKee mentioned this fantasy life during her trid testimony, counsel did not
develop thistheory at trid and did not dicit evidence that the fantasy life was dinicaly sgnificant.
Nonetheless, it is unlikdly that the jury would have given this evidence significant mitigating weight.
“The Srickland Court further cautioned that *a court must indulge a strong presumption that
counsd’s conduct fals within the wide range of reasonable professond assstance; that is, the
defendant must overcome the presumption that, under the circumstances, the challenged action
might be considered sound trid dtrategy.”” Bugh v. Mitchell, 329 F.3d 496, 513 (6th Cir. 2003)
(quoting Strickland, 466 U.S. at 689) (internd quotation marks omitted). Although Mitts's
unusud fascination with violent movies might be dinicaly significant, counsd could have concluded
that the jury would not sympathize with an individua who harbored such afascination or that the

jury would not find that Mitts's obsesson with guns lessened his culpability for the egregious
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offenses he was found guilty of committing. Furthermore, Mitts does not show that, but for

counse’ sfalure to present this evidence, the jury’ s sentencing verdict would have been different.

Smilarly, Mitts does not show that the jury would have given sgnificant mitigating weght
to testimony regarding his avoidant persondity disorder. Evidence that Mitts experienced fedings
of shame and humiliation associated with his failed relationships and consequently developed an
avoidant lifestyle is Sgnificantly dissmilar from the mitigating evidence in Wiggins and Williams v.
Taylor, 529 U.S. 362, 395-96 (2000) (holding that an investigation would have reveded that
petitioner’ s parents were imprisoned for crimina neglect of petitioner and his siblings and
petitioner had a nightmarish childhood, was severely and repeatedly beaten by his father and was
borderline mentaly retarded). See also Harriesv. Bell, 417 F.3d 631, 639-40 (6th Cir. 2005)
(finding prejudice where an adequate investigation would have reveded, among other excruciating
detalls, that petitioner had a traumatic childhood, suffered significant physica abuse, and had a
menta illness). While counsdl could have presented additiond factors to the jury that hold some
mitigating weight, such as evidence that Mitts had afull-scale 1Q of 85 or the ability to adjust to
prison life?* Mitts fails to show a reasonable probability that, but for counsd’s failure to introduce

this evidence at trid, he would have received a different verdict.

2In Williams, the Supreme Court found that petitioner was prejudiced by counsel’s
deficient representation. 529 U.S. at 396. There, the Court found that counsel failed to return the
phone call of an individual who had offered to testify that Williams “ seemed to thrive in a more
regimented and structured environment.” |d. However, in addition to this available evidence that
Williams could adjust to prison life, the Court found that defense counsel failed to conduct an
investigation that would have uncovered records evidencing petitioner’s * nightmarish childhood.”
Id. at 395.
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Mitts dso argues that counsdl falled to adequately prepare the witnesses, including his
former in-laws, the Fontanas, which resulted in an inaccurate and incomplete depiction of his
background and the omission of relevant mitigating factors. He states that questions were
prepared for the Fontanas' testimony but were ignored by defense counsdl. Petition, a 5 (citing
Amended Post-Conviction Petition, Exh. B). Most of these questions, however, were asked to

and/or answered by the Fontanas at trid.

Mr. Fontana tetified that Mittsis his ex-son-in-law, and stated that he had a good
relationship with Mitts during the time Mitts was married to Fontana s daughter. Tr., at 1395,
1397. Mrs. Fontana testified that she consders Mitts as her son. 1d. at 1409. She stated that
since Mitts s divorce to her daughter, Mitts did not come to see them because he felt that they
were angry with him. 1d. at 1411. Both Mr. and Mrs. Fontana testified that the only opportunity
they had to see their granddaughter since the divorce was if Mitts brought her to seethem. 1d. at
1402, 1405, 1411. Both testified that Mitts was a good father. 1d. at 1405, 1414. Asfor the
remaining questions in Exhibit B, Mitts does not demongrate that counsd was deficient for failing
to pose these questions to the Fontanas or that the outcome of the trial would have been different

had the questions been asked.

Mitts argues that counsd failed to obtain an acohol counsdor who could explain the
effects of acohol on the decision-making process. Mitts does not show a reasonable probability
that testimony of an acohol counselor would have led to a different sentence. Furthermore, the

same testimony could have been dicited from the experts dready available to counsd. Infact, Dr.
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McKee testified that she speciadizesin alcohol and substance abuse. The record reflects that

evidence of dcohol abuse, however, was not presented at trid.

Dr. Eisenberg indicated in his deposition that Mitts abused dlcohol. Eisenberg Dep., at
10. In her sanity report, Dr. McKee concluded as follows: “It is my opinion with reasonable
medicd certainty that Mr. Mittsis experiencing an inability to recal certain events of August 14,
1994 secondary to voluntary Alcohol intoxication.” Amended Post-Conviction Petition, Exh. |-
9. However, in that report, Dr. McKee a0 discusses Mitts' s history of acohol consumption and
substance abuse and makes a notation of alcohol abuse. Amended Post-Conviction Petition,
Exhs. I-5, 1-9. See also ECF No. 67, Deposition of Harry D. Mitts, Jr., May 4, 2004, at 24
(stating that he stopped drinking nine months prior to the shootings). Neither testified at trid that
Mitts was an acoholic or abused alcohal; rather, both doctors provided testimony on voluntary
intoxication at trid.  Furthermore, at sentencing, defense counsel asked the trid court to consider
Mitts sacohol abuse; he did not, however, make this request to the jury during trid. Tr., a
1585. Although neither Dr. McKee nor Dr. Eisenberg testified at trid that Mitts abused acohoal,
Dr. McKee did testify to Mitts' s history of acohol consumption during histime at the Coast
Guard. Tr., at 1167, 1188-89. Most importantly, Mitts does not demonstrate that he was
prejudiced by counsdl’ s failure to introduce evidence of dcohol abuse at trid. He does not show

that the jury would have struck a different balance had it been presented with this evidence.

Mitts also contends that counsal should have submitted his medical records into evidence

because he stated to medica personnd that he wanted them to “just kill me! 1 killed a cop.”
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Mitts argues thet this statement is cong stent with remorse and incong stent with the intoxication
defense. However, Smilar evidence was dready introduced at trid. Tracey Griffin testified that
she read a newspaper article stating that Mitts requested forgiveness from the families of the
victims. After reading thet article, Griffin vigted Mittsin jall for the purpose of forgiving him. Tr.,
at 670-71, 682. Officer Mackey testified that Mitts “ask[ed] how the other officer was, if he was
going to beokay.” Id. a 818. Sergeant Wolske testified that when he was in the ambulance with
the petitioner, Mitts “basicaly sad a couple of times, why are you doing this, let medie” Tr., at
958-59. Sergeant Wolske testified that at the hospital Mitts * kept asking what happened to the
policeman he shot” and when the nurse told him that the officer had died, Mitts said “oh shit, and
laid back down onthecot.” Id. a 961. A flight nurse testified that when he was in the emergency
room with the petitioner, Mitts repeatedly asked “how’sthe cop?’ and after a nurse told Mitts
that the officer was dead, Mitts “had a period where he didn’t say much and then he said, * You

might aswel kill menow.”” Id. at 1102.

Respondent argues that the introduction of some of the mitigating evidence that Mitts
claims should have been presented at trid could have been harmful to hiscase. Return of Writ, at

27-28. The Court agrees.

Mitts argues that counsd failed to cal as witnesses his former employer Thomas Harrigan
and hisformer co-workers Gary Patterson and Stanley Schramek. Again, Mitts fails to show
how the failure to call these or other individuas as witnesses caused him prgjudice. Furthermore,

the record reflects that the testimony of some of these individuas would not have been helpful and
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might have been damaging to the case. See Amended Post-Conviction Petition, Exh. A.
Exhibit A to the amended post-conviction petition lists names and telephone numbers of various
individuds, including Mitts s family members and former co-workers. Although it is unclear who
prepared this document, the Exhibit gppears to include notes from interviews conducted before
the mitigation phase. Despite any podtive opinions reflected in these notes, the Exhibit reveds
unhelpful or potentidly damaging information. According to the notes, Harrigan heard that Mitts
was involved in acouple of bar fights after work and indicated that Mitts frustrated essily, and

Petterson saw Mitts get frustrated over minor things. Exh. A-1, A-2.

In addition, Mitts claims that defense counsd failed to introduce into evidence a report
prepared by the court psychiatric clinic, which provided a detailed background and history on
Mitts, or to call Rita Haynes, the person who prepared the report, as awitness. He dtates that the
report reveaed his extreme remorse and suicidal thoughts. However, the report prepared by Rita

Haynes included the following damaging statement:

[Mitts] indicated that he seldom loses his temper, but
when he does, it is“like outrage.” He added, “and | don’t know
why but when it happens, | have no control over it.” According to
the defendant, when he is very angry, he does not become
physicaly violent. Hejust becomes * abusive with words.”

Amended Post-Conviction Petition, Exh. H-3. Accordingly, Mitts has not overcome the
presumption that, under the circumstances, counsdl’ s failure to introduce this report into evidence
or to cdl Rita Haynes as awitness “might be considered sound trid strategy.” Bugh v. Mitchell,

329 F.3d 496, 514 (6th Cir. 2003) (citing Strickland, 466 U.S. at 689).
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Mitts dso argues that counsdl refused to dlow him to testify under oath. Again, Mitts
does not overcome the presumption that under the circumstances, counsel’ s decison might be
consdered sound tria strategy. Had Mitts testified at trid, the prosecution could have severdly
damaged the defense case during cross-examination by focusing on the testimony that Mitts shot
and killed a police officer, wounded two others, uttered raciad dursto an African-American man
before shooting and killing him, and conducted himsdf without any Sgns of intoxication on the
night of the shootings. Furthermore, the prosecutor could have portrayed Mittsas aliar who

fabricated hisinability to recdl the incident.

Findly, the Court will review Mitts's claim regarding his mother and his daim that counsdl
failed to request a continuance. Mitts argues that counsdl failed to introduce evidence regarding
his mother’s menta condition. In her deposition, Evanson stated that Mitts told her that his
mother was mentaly ungtable but Mitts would not dlow her to gpesk with his mother. Evanson
Dep., a 27. However, the Sixth Circuit has held that defendant’ s resistance to disclosure of
information does not excuse counsdl’ s duty to independently investigate. Coleman v. Mitchell,
268 F.3d 417, 449-450 (6th Cir. 2001). The record reflects that Mitts also made comments
about his mother’s menta hedlth beforetrid. In aprior interview, Mitts sated: “Mogt of the time
[my mother] does not know who | am. Sheisnot dl there mentaly. She may be schizophrenic.
She believeslots of people are out to hurt her.” ECF No. 17, Appendix, Volume 1V, at 231,
First Amended Petition etc. (“Amended Post-Conviction Petition”), Exh. H-6 (Socid history
report prepared by Rita Haynes, Court Psychiatric Clinic, September 2, 1994). He indicated,
however, that to the best of his knowledge she has never been diagnosed with a menta illness. 1d.
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In an interview with Dr. McKee, Mitts described his mother as “strange’ and indicated that she
had “paranoid ideas” Amended Post-Conviction Petition, Exh. 1-5 (Sanity report by Dr. Sonia
McKee, Court Psychiatric Clinic, September 7, 1994). However, he sated that no onein his
family, including his mother, has been treated for psychiaricillness. Id. Exhs. I-4, I-5.

Moreover, Dr. McKee concluded that Mitts did not have a severe mental disease or defect on
August 14, 1994, and stated in her report that Mitts had no prior history of mental illness or defect
prior to that date. 1d. Exhs. 1-10, 1-11. Mitts does not provide any evidence to dispute Dr.
McKee'sfindings. Mitts's unsupported alegations about his mother are insufficient to show that

Mitts suffered from psychologica or psychiatric problems.

Besides Mitts s persondity disorder and violent fantasy life, which the Court has
previoudy consdered, and Mitts' s 1Q scores, which the Court will now address, there is nothing
in the record suggesting that Mitts had a psychologica history that warranted further investigation
by counsdl. With respect to Mitts' s 1Q scores, it isimportant to note that Mitts does not alege,
and the record does not suggest, that he is mentaly retarded or even borderline mentaly retarded.
See Atkins v. Virginia, 536 U.S. 304 (2002); Sate v. Lott, 779 N.E.2d 1011, 1014 (Ohio

2002). He only makes vague dlegations regarding potential mentd illnessin his family:

Petitioner did fileamotion for funds for expert
psychologica assistance in the sate [post-conviction] court, which
could have been used to demondtrate the importance of evidence
regarding any mentd illnessin the family. Psychologica assstance
would have been important to explain how his mother’ s history
affected Petitioner’ s mental hedlth, and consequently, his persona
and mord culpability for this crime.
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Traverse, a 22 (internd citation omitted). Cf. Coleman v. Mitchell, 268 F.3d 417, 450-52 (6th
Cir. 2001) (finding prejudice given petitioner’slow 1.Q. score of 82, psychiatric problems
(including borderline persondity disorder, alikeihood of organic brain dysfunction, and probable
manic-depressive psychoss) and deprived background (among other things, petitioner was
exposed to group sex and his grandmother involved him in her voodoo practice)); Brewer v.
Aiken, 935 F.2d 850, 857 (7th Cir. 1991). Moreover, of dl the potential mitigating factors that

Dr. Eisenberg claimed could have been presented at trid, mentd illness was not one of them.

Mitts dso argues that counsel failed to request a continuance after the guilty verdict to
alow adeguate time to prepare mitigation. He argues that once the blackout theory failed during
the guilt phase, counsd should have moved for a continuance to attempt to develop another theory
for mitigation. Traverse, at 16. He arguesthat counsd’ s failure to do so congtituted a breach of
his duty to investigate. 1d. Mitts argues that counsdl continued to pursue the blackout theory even
though Dr. Eisenberg, Ms. Evanson and Mitts himsdf told counsd that Mittswas not in a
blackout. Id. at 16-17. Mittsfailsto show that he was prejudiced by counsel’ s dleged error. He
does not show a reasonable probability that the mitigating evidence he wished to convey to the

jury would have led to the impostion of a different sentence.

Mitts concedes that some of his background information was presented to the jury, but
argues that counsdl’ s reliance on the lie that Mitts did not know what he was doing because of the
adleged blackout “tarnishe[d] the integrity of the information that did get consdered.” Traverse, at

16. Thisargument is speculdive.

163




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 167 of 205. PagelD #: 809

During opening argument in the mitigation phase, counsd told the jury it could consider
Dr. McKeg s testimony, including her testimony that Mitts was unable to lay down memories.
Tr., a 1389-90. During closing argument, Mitts s attorneys reminded the jury of Dr. McKee's
finding that Mitts suffered from a blackout and stated that Mitts was unable to lay down memory
for the events. 1d. at 1517-18, 1538. Counsdl aso presented evidence that Mitts's could not
remember theincident. During his testimony, Dr. Eisenberg agreed that there was some memory
imparment. 1d. at 1468, 1471, 1476. (It isdifficult to reconcile this testimony with Dr.
Eisenberg' s affidavit where he opined that the dcohol consumption did not impair Mitts's
memory. See ECF No. 17, Appendix, Volume IV, at 143, Petition for Post-Conviction
Relief, Exh. M-2). Accordingly, counse did pursue the theory that Mitts was unable to recall the
shootings. However, there is no showing that this theory prgudiced Mitts. To the contrary,
counsdl argued that Mitts was so intoxicated to the point that he could not recdl the incident. See

Tr., a 1538.

Mitts argues that counsdl relied on the lie that Mitts “ did not know what he was doing
because of the dleged blackout.” Although counsd atempted to dlicit testimony from Dr.
Eisenberg regarding whether an intoxicated person could act without purpose, Tr., at 1480-84, he
raised this issue only in response to the prosecutor’ s cross-examination of Dr. Eisenberg. See Tr.,
at 1471-73 (cross-examining the psychologist about whether Mitts had purpose and whether
other individuas he has examined in the past were able to form purpose at the time of the offense).
The transcript of defense counsel’ s direct examination reveals that counsel dicited testimony about

anumber of mitigating factorsin Mitts s socia history and did not probe Dr. Eisenberg about the
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issue of purpose or specificintent. Tr., at 1453-69. There was one instance during Dr. McKee's
direct examination where counsdl mentioned the term blackout, but counsd avoided any
discussion of specificintent. 1d. at 1468. Furthermore, counsdl’ s opening and closing arguments
focused on acohol intoxication — not to digpe the idea that Mitts could form specific intent — but
rather, as amitigating factor. The Court does note that during closing argument counsdl asked the
jury whether Mitts could “ act rationdl enough to conform to the requirements of the law” and
dtated that “it's not until we become drunk . . . to the point we don’t know what we' re doing, that
we no longer remember,” id. at 1518, 1538. Even if counse made arguments relating to purpose
and rationa behavior despite the finding by the jury that Mitts formed the specific intent to kill,
counsdl was asking the jury to condgder intoxication as amitigating factor. In fact, Dr. Eisenberg
tedtified that voluntary acohol intoxication is an issue that is relevant to mitigation, id. at 1484, and
the prosecutor even conceded at closing argument that intoxication may be consdered as

mitigation, id., at 1553

Furthermore, the Court is reluctant to find that defense counsdl fabricated the blackout
theory in the absence of strong evidence suggesting such afabrication. The only evidence that
Mitts did not have a blackout is from Mitts himself and from Dr. Eisenberg who stated that he did
not believe Mittswas in ablackout. ECF No. 63, Deposition of James R. Eisenberg, Ph.D.,
August 24, 2004, (“Eisenberg Dep.”), a 17, 22 (stating that “from early on . . . [Mitts] was able
to give [Eisenberg] afairly detailed account of the events that led to hisarrest.”). It isunclear

whether Mitts is being truthful when he states that he did not suffer from a blackout or whether his
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recollection of the offenseis based on information collected from witnesses and other individuals?®
Importantly, after the habeas petition was filed, Mitts testified in his deposition about the events

that occurred on the date of the offense. He stated:

“[1 p]ulled a bottle of bourbon off the top shelf, and |
poured one. But | don't remember drinking it. Thisisthe kicker.
Thisisthe part where the memory is not there. . . . | can seewhen
| first poured that drink, | can seeit at the bottom of the glass.
Can 4ill see the bourbon that was there, | remember the glass. . . .
And then nothing. | don’t know what happened during thet time;
it was like a blackout if you want to cdl it that, whatever it was.”

ECF No. 67, Deposition of Harry D. Mitts, Jr., May 4, 2004, (“Mitts Dep.”) at 9-10. Itistrue
that the testimony Mitts provided in his affidavit and deposition regarding the incident is much
more detailed than what Mittstold Dr. McKee prior to trid, which would support the argument

that counsdl told Mitts to say that he did not recdl the shootings. Compare Amended Post-

%During the mitigation phase, Mitts addressed the jury in an unsworn statement where he
stated as follows:

“For the most part that night | don’t remember what
happened, just bits and pieces. | remember pouring a drink, going
to my car and getting a jacket for whatever reason and listening to
helicopter rotar blades, never redly piecing it al together til
different police officers and people of the community testified as
to what happened . . . .”

Tr., at 1493-94. The record reveals that Mitts told various people that he did not recall the
shootings. Tracey Griffin testified that Mitts told her he did not recall anything that had happened.
Tr., a 682. According to the sanity report, Mitts stated that he had no recollection of shooting
anyone and indicated that “there is about eight hours that | can’t remember.” Amended Post-
Conviction Petition, Exh. 1-6. Dr. McKee stated in the sanity report that Mitts was unable to
recall certain events that occurred on August 14, 1994, due to voluntary alcohol intoxication. Id. at
[-10. She also stated that Mitts may have a genuine amnesia for the incident. Id. According to
Mitts, however, he maintained this blackout theory because counsel pressed him to do so.
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Conviction Petition, Exh. K-6, K-7, with id. Exh. I-6, and Tr., at 1187. Nonetheless, Mitts
did testify in his deposition that his“memory is not there’ for at least some part of the evening,
what he experienced “was like a blackout,” and he did not remember a number of aspects of the
evening, including being arrested. See Mitts Dep. at 42. Accordingly, the Court is not convinced

that Mitts's memory of the events surrounding the incident is fully intact.

Mitts argues that counsel should have prepared and presented some other theory to the
jury during the mitigation phase because Dr. McKeg s tesimony indicated that a blackout would
not have affected Mitts s ability to make decisions at the time of the offense. Traverse, at 16. As
previoudy stated, counsel focused on acohal intoxication as a mitigating factor, not as acomplete
defense to murder. See Tr., at 1391. Furthermore, the jury recommended that Mitts receive the
death pendlty after hearing evidence about Mitts's dcohal intoxication, lack of a crimina record,
close, loving relationship with his daughter and other factors rlevant to mitigation. Despite this
evidence, the jury found that the mitigeting factors that were presented at trid did not outweigh the
aggravating circumstances. Even should counsd have abandoned the theory that Mitts could not
remember the shootings, the jury was presented with a number of mitigating factors and thereisno
indication that Mitts was preudiced by the inclusion of evidence and arguments regarding his

impaired memory.

Despite counsd’ s claim during opening argument that acohal is the only mitigeting
evidence and counsdl’ s focus on dcohal intoxication throughout the closing argument, evidence of

Mitts's family history and background was presented to the jury. Thetrid court instructed the
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jury that the opening and closing arguments of counsel are not evidence, and that it may consider
various mitigating factors, including any factors relative to whether Mitts should be sentenced to
death. Tr., at 1559, 1565-66. Most importantly, Mitts fails to demonstrate a reasonable
probability that the additiona mitigating evidence would have led to a different verdict. Wiggins,
539 U.S. at 537 (¢tating that there was a reasonable probability that at least one juror would have
struck a different balance had the jury been able to condder petitioner’ s excruciating life history as

mitigating evidence). Accordingly, this dlam is dismissed on the merits.

B. Second Ground for Réli€f - Ineffective Assistance of Counsel During the

Guilt Phase

Mitts argues that he was denied the effective assstance of counsd in the guilt-innocence
phase of the trid because counsd: () wasin ahurry to try the case, and therefore, did not
adequatdly investigate aternative defenses or srategies; () indsted on a blackout defense even
though Mitts informed counsd, the mitigation specidist Susan Evanson, and the psychologist Dr.
Eisenberg, that he was not blacked out during the incident; and (d) did not request an expert to

support this defense® Petition, at 9-10; Traverse, at 25.

The last reasoned state court judgment on thisissue was rendered by the Ohio Court of

Appedls on post-conviction review. That court held as follows:

In his seventh assignment of error, appellant argues his
atorney was ineffective during the guilt phase of the trid.

%The Court previously held that sub-claim (b) was procedurally defaulted. See supra
Section I11, Subpart(C)(2)(b). Accordingly, sub-claim (b) will not be addressed here.
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Appdlant’s clams [that] his atorney did not adequately prepare
for trid, conduct voir dire properly, and ingsted on presenting a
black-out defense are barred by res judicata.

Appd lant's seventh assgnment of error is meritless.
Sate v. Mitts No. 76963, 2000 WL 1433952, at *6 (Ohio Ct. App. Sept. 28, 2000).

It isnot clear that the entirety of this clam was “ adjudicated on the merits’ in Sate court.
Accordingly, the Court will review the dam de novo. See supra Section 111, Subpart A; Maples

v. Stegall, 340 F.3d 433, 435, 437 (6th Cir. 2003).

In sub-claim (&), Mitts allegesthat trid counsd wasin ahurry to try the case. Mitts
argues that the rush to tria, which began alittle over two months after the shootings, caused him
prejudice because counsel did not adequately investigate dternative defenses (besides the
blackout defense) as he was required to do. Traverse, at 23. To support this argument, Mitts
alegesthat counsd cdled Dr. McKee to the witness stand during the first phase of thetrid in
order to establish that Mitts did not form the specific intent to kill because he was intoxicated.
“Counsd did this without talking to Dr. McKee ahead of time [and] Dr. McKee could not
support tria counsdl’ s [defense theory], thereby contaminating the jury’s perception of the
evidence that was presented.” 1d. Mitts argues that the rush to triad negatively affected the jury’s
condderation of the mitigating evidence, and caused him prgjudice by impairing the mitigation
team’ s ability to advise counsdl of hisoptions. 1d. at 23-24. Mittsaso clamsthat tria counsel
ingsted on presenting a“ blackout defense” during the first phase of the tria even though Mitts sad

he had not blacked out during the incident (sub-claim (c)), and that counsel did not request an
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expert to support this defense (sub-claim (d)). Traverse, at 25. Rather, counsd relied on Dr.
McKee, an expert he had not interviewed, to support a defense he had insufficient time to
develop. Id. Asaresult of this unsuccessful defense, argues Mitts, the trid court refused to grant
his request for ajury ingtruction on intoxication, which would have negated the dement of specific
intent, and defense counsd logt his credibility in presenting this defense again in the mitigation

phase. Id.

In his habesas petition, Mitts argues that he was not in a blackout on the night of the
offense. Dr. Eisenberg aso tedtified that in his opinion Mitts did not suffer from a blackout. For
the reasons previoudy stated in the first ground for relief, supra, the Court is reluctant to find that
defense counsd fabricated the blackout theory in the absence of strong evidence suggesting such a
fabrication. Furthermore, the Court need not determine Mitts's credibility in arguing that he did
not suffer from a blackout because there was overwheming evidence of guilt, and, after the
habegas petition was filed, Mitts testified in his deposition to having an incomplete memory for a
least some part of the evening.

The Sixth Circuit previoudy addressed asmilar clam of ineffective assstance of counsdl
in Combs v. Coyle, 205 F.3d 269 (6th Cir. 2000). In Combs, the defense’s only expert witness
testified during the guilt phase regarding petitioner’ s drug and acohol abuse and his intoxication on

the day of the offense. On cross-examination, the expert testified that in his opinion the defendant,

athough intoxicated, acted purposefully and intentiondly. 1d. at 287. The Sixth Circuit held that
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counsdl’ s decision to present the testimony was made without undertaking afull investigation. 1d.

at 288.

[The expert’ g opinion regarding whether [petitioner]
lacked the requisite intent to commit the crimes was crucid to the
defense theory; defense counsdl’ s failure to have questioned [the
expert] in thisregard prior to trid isinexcusable. Defense counsel
should have known [the expert’ 5] opinion on this ultimate issue
and should have prepared accordingly.

Regardless of whether . . . counsel should have known or
ingtead actudly knew [the expert’s| opinion regarding
[petitioner’ §] intent, however, counsdl’ s decison to put him on the
stand was objectively unreasonable. . . . [the expert’ g testimony
directly contradicted the sole defense theory that [petitioner]
lacked the requisite intent to commit murder. Although defense
counsd presented substantia testimonid evidence that [petitioner]
was in fact intoxicated a the time of the shootings, this tesimony
was rendered worthless when the defense’ s own expert testified
that [petitioner’ g intoxication did not legdly excuse his crime.
Furthermore, not only did [the expert’s] testimony destroy any
hope of a successful intoxication defense, but it dso helped the
prosecution to establish one of the dements of its casein chief.
Quite smply, this testimony was completdly devastating to the
defense, and counsdl’ s decision to present it was objectively
unreasonable.

Combs, 205 F.3d at 288. The Sixth Circuit held that counsdl’s error in this regard was
aufficiently prgudicid to satisfy the Strickland test. 1d. at 290. “Presentation of [the expert’s|
testimony is perhaps the most devastating error. . . . the testimony provided the State with its most
powerful evidence of purpose.” 1d.

A few yearslater, the Sixth Circuit addressed another ineffective assstance clam in Hicks

v. Collins, 384 F.3d 204 (6th Cir. 2004). In Hicks, a court-gppointed psychologist was directed
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to eva uate petitioner’ s competency and to determine if petitioner was insane on the day of the
offense. Id. at 213. The psychologist, who did not hold herself out as a* cocaine expert,”
testified at trid that petitioner’s crimind acts were consgstent with cocaine intoxication and that
petitioner was probably impaired; nonetheless, the psychologist opined that petitioner acted with

purpose and intent. Id. a 213. At an evidentiary hearing before the district court on habeas

review, petitioner offered the testimony of an individua who petitioner claimed was an expert on

the effects of cocaineuse. |d. at 214.

The Hicks court stated that the psychologist’ s testimony was damaging to the defense
case but concluded that petitioner was not denied the effective assstance of counsd. Id. at 213-
15. The court digtinguished Combs. Firg, the court held that there was overwheming evidence
of petitioner’ s guilt; therefore, petitioner failed to satisfy the prejudice prong of Srickland. 1d. at
215. Next, the court stated that petitioner was a maingerer who refused to assst his counsd in
the preparation of hisdefense. 1d. The court held that “[t]he decision to employ [the
psychologist] was adirect result of [petitioner’ s] refusa to cooperate with his counsd.” Id.
Third, the court stated that most importantly, even had the jury been informed of cocaine
psychosis and its effects, the result of the proceeding would not have been different. 1d. The
expert at the evidentiary hearing, like the psychologig, testified that petitioner’ s actions were
purposeful and that “ certainly people can do purposeful actions when they’ re involved in cocaine

psychoss” Id.
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In the present case, Dr. McKeg stestimony contradicted the sole defense theory that
Mitts lacked the requisite intent to commit murder. Defense counsd’s comments during Side bar
reflect hisfallure to interview the witness before she tetified. Tr., a 1206 (“the lady [Dr.
McKeg], as | guessed that she would, was going to say that the defenseis bull shit, which is aout
what she' ssaying”) (emphasis added). Seealso Tr., at 1200. Counsd’s examingtion of Dr.
McKee a the pre-tria competency hearing reved s further evidence of his deficient performance
a trid. At the competency hearing, defense counsel asked Dr. McKee whether someonein an
acohol blackout could form the specific intent to kill. ECF No. 39, Transcript, Volume |, at
120. The prosecutor objected to the question and the trid court sustained the objection. 1d.
Accordingly, counsd was aware of the importance of thisline of inquiry but failed to adequately
interview hiswitness or to ascertain her opinion before trid.

Nevertheless, the Court finds that Mitts does not establish pregjudice under Srickland.
In light of the overwhelming evidence of guilt, the unsuccessful blackout defense did not prejudice
Mitts. Mitts does not suggest any dternative defense that could have been presented during the
guilt phase. Furthermore, the record reved s that there was not “ subgtantia testimonia evidence”
that Mitts was intoxicated at the time of the shootings, even if there was some evidence in this
regard, the evidence was not strong enough to demondrate that Mitts was unable to form specific
intent.

Even though Dr. McKee did not support counsel’ s blackout theory, Mitts does not show
that another expert would have testified that Mitts was unable to form the specific intent to kill due

to hisintoxication. During the mitigation phase, Dr. Eisenberg stated that acohol consumption led
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directly to the shootings, lowered Mitts sinhibitions and thet, in his opinion, but for the alcohal it is
unlikely that the incident would have occurred. Tr., at 1468-69, 1471. Seeid. at 1467 (testifying
that it was clear from the medical records aswell as other available reports that Mitts was highly
intoxicated at the time of the offense). He dso stated that an intoxicated person can do things
without purpose or intent. 1d. at 1481-83. However, Dr. Eisenberg stated that he did not have
enough evidence to determine whether Mitts had purpose to shoot the victims; and he testified that
the mgority of the individuals whom he has evaduated as having dcohol imparment “were able to
have knowledge and purpose at the time [of the offense].” Id. at 1471-73. He aso testified that
the alcohal intoxication did not excuse Mitts's conduct. Id. at 1470, 1476, 1477.

With respect to counsdl’ sfallure to request a continuance to investigate aternative
defenses, Mitts fals to overcome the strong presumption that counsd’ s decision was sound trid
Srategy based on the overwhelming evidence againgt Mitts. Furthermore, Mitts does not show
that he was prejudiced by the failure to request a continuance. He does not demongtrate that
counsd could have effectively rebutted the State’ s overwheming evidence had he requested a
continuance to investigate dterndtive defenses. See United States v. Meeker, 411 F.3d 736,
749 (6th Cir. 2005). Furthermore, as Respondent aptly notes, counsel was able to keep the
pressure on the prasecution by forcing it to develop its evidence quickly. Return of Writ, at 33.

Asfor thetrid court’srefusd to grant petitioner’ s request for a voluntary intoxication
ingtruction, there was insufficient evidence to warrant such an ingtruction even without Dr.

McKee stestimony. Seeinfra Section IV, Part D (Sxth Ground for Relief). Mitts' s argument
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regarding counsel’ s decision to present the blackout defense again in the mitigation phase was
previoudy addressed in the first ground for relief. Accordingly, thisclam is dismissed.

C. Fifth Ground for Relief - Consecutive vs. Concurrent Sentences

In the fifth ground for relief, Mitts contends that the trid court erred when it denied
defense counsdl’ s request to ingtruct the jury that it may recommend consecutive life sentences on
the two counts of aggravated murder. Petition, at 12. Mitts aso argues that the trial court’s
response to a jury question about consecutive and concurrent sentencing was erroneous. |d.
During sentencing deliberations, the jury asked the following question to the court; “Would a
verdict of life imprisonment on count one and count two [the aggravated murder counts] be served
consecutively or concurrently?” 1d. Thetria court responded asfollows:

Counts one and two are separate and distinct counts.
And the matter or the question as to consecutive or concurrent
sentencing is up to the Court, is placed upon the Court.
Tr., at 1579.

According to Mitts, the question indicates that the jury was clearly congdering alife
option, and was concerned about the number of years Mitts would be incarcerated before he
would be digible for parole. Petition, a 12. Mitts Sates that the jury believed that information
about his chances for release were reevant to itsdecision. 1d. Had the jury known that the court
could order that the sentences be served consecutively, argues Mitts, it might have recommended

alife sentence. Petition, at 12-13. Mitts contends that the tria court’ s refusd to dlow thejury to

recommend consecutive sentences or to commit to the imposition of consecutive sentencing in

175




Case: 1:03-cv-01131-DAP Doc #: 73 Filed: 09/29/05 179 of 205. PagelD #: 821

response to the jury’ sinquiry violated his condtitutiona rights and rendered the verdict unrelidble.
Petition, at 13; Traverse, at 32.

The Ohio Supreme Court, on direct review, dismissed the clam on the merits. The court
stated asfollows:

The court did not err by refusing to give Mittss requested
ingtruction because it is not an accurate statement of the law. See
Sate v. Scott (1986), 26 Ohio St.3d 92, 101, 26 OBR 79, 87,
497 N.E.2d 55, 63. Under Ohio law, "[d] jury has no option of
recommending whether life sentences **529 should run
consecutively or concurrently.” State v. Allard (1996), 75 Ohio
St.3d 482, 492, 663 N.E.2d 1277, 1287, citing State v. Grant

(1993), 67 Ohio St.3d 465, 482, 620 N.E.2d 50, 69; see, also,
R.C. 2929.03(D)(2).

In Sate v. Allard, 75 Ohio St.3d at 492, 663 N.E.2d at
1287, when faced with the same issue, we responded that
“assertions regarding the jury's possble motives for asking about
consecutive and concurrent sentences are purely speculative’ and
“thetrid court's response to the jury's question was proper, since
ajury has no option of recommending whether life sentences
should run consecutively or concurrently.”

Mittsrdieson Smmons v. South Carolina (1994), 512
U.S. 154, 114 S.Ct. 2187, 129 L.Ed.2d 133. Smmons held that
atrid judge violated an accused's due process rights by refusing
to ingruct the jury that alife sentence, under the facts and the
goplicable law, carried with it no possibility of parole. Mittss
reliance on Smmons is misplaced. In Smmons, South Carolina
datutes prohibited Smmonss release on parole. Thisinformation
was relevant given the prosecution’'s argument of Smmonss future
dangerousness and the evidence that the public misunderstood the
meaning of "life imprisonment” in South Cardlina In Smmons, a
plurdity reasoned that, to the extent that the jury's
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misunderstanding (that Simmons could be released on parole)
pervaded the jury's deliberations, it had the effect of creating a
fase choice between sentencing petitioner to deeth and sentencing
him to alimited period of incarceration. Id. By contragt, in Mittss
case the prosecutor did not argue future dangerousness and there
was no misunderstanding by the jury--the law in Ohio isthet the
judge isto make the determination of whether sentences will be
served concurrently or consecutively. Moreover, counsd's
argument that it was unredidtic to think thet the trid judge would
impose concurrent sentences here is speculative. Accordingly we
overrule Mittssfirgt propogition of law.

Sate v. Mitts 690 N.E.2d 522, 528-29 (Ohio 1998).

Mitts argues that the state court decision was based on an unreasonable application of
Smmons. Traverse, a 33. He contends that under Smmons, ajury is entitled to the truth when
consdering whether a defendant should be sentenced to degath, and argues that the jury should
have received a truthful answer about the trid court’ s intentions vis-a&vis alife sentence. 1d. This

argument is without merit.

In Smmons, the U.S. Supreme Court held that a capitd sentencing jury must be informed
that the defendant is parole ingligible where the defendant’ s future dangerousnessis at issue and
sate law prohibits the defendant’ srelease on parole. 512 U.S. at 156. There are two sgnificant
differences between Smmons and the ingtant case. Firs, the defendant in Smmons was parole
indigible, and the jury was not informed of this crucia fact. In the present case, the jury
indructions indicated that Mittswas digible for parole. Tr., at 1570. Second, the prosecutor’s
case for imposing the desth sentencein Smmons rested at least in part on the theory that the

defendant posed a future danger to society. Smmons, 512 U.S. at 162, 168-69. Here, thereis
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no indication, let done dlegation, that the government requested that the jury consder Mitts's
future dangerousness when recommending the gppropriate punishment.  See Coev. Bell, 161

F.3d 320, 347 (6th Cir. 1998) (diginguishing Simmons).
The Smmons Court held:

[W]e generdly will defer to a State's determination asto
what ajury should and should not be told about sentencing. In a
State in which parole is available, how the jury's knowledge of
parole availability will affect the decison whether or not to impose
the death pendlty is speculative, and we shdl not lightly second-
guess a decison whether or not to inform ajury of information
regarding parole.. . . . But if the State rests its case for imposing
the desth pendlty at least in part on the premise that the defendant
will be dangerousin the future, the fact thet the dternative
sentence to death islife without parole will necessarily undercut
the State's argument regarding the threat the defendant poses to
society. Because truthful information of parole indigibility dlows
the defendant to "deny or explain” the showing of future
dangerousness, due process plainly requires that he be alowed to
bring it to the jury's attention by way of argument by defense
counsd or an ingtruction from the court.

Smmons, 512 U.S. at 168-69.

In the present case, the government did not make any showing of future dangerousness,
and there is no dlegation that Mitts was denied the opportunity to rebut information that the jury
consdered and might have rdlied upon in imposing the deeth pendty. Gardner v. Florida, 430
U.S. 349, 362 (1977) (holding that a person cannot be executed “on the basis of information
which he had no opportunity to deny or explain”). Furthermore, Mitts' s arguments regarding the
jury’s possible motives for asking the question are speculaive. Satev. Allard, 663 N.E.2d

1277, 1287 (Ohio 1996). Mogt importantly, the Ohio Supreme Court has held that the question
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of concurrent or consecutive sentencing is a matter for the court, not the jury, and therefore need
not be consdered by thejury. 1d.; Sate v. Grant, 620 N.E.2d 50, 69 (Ohio 1993).
Accordingly, the Court concludes that the judgment of the Ohio Supreme Court represents an

objectively reasonable gpplication of Smmons. Thiscdam is dismissed on the merits.
D. Sixth Ground for Relief - Voluntary Intoxication Instruction

In the sixth ground for relief, Mitts argues that the triad court erred when it denied his
request to ingtruct the jury on the defense of voluntary intoxication where a reasonable jury could
have found that Mitts could not form the specific intent to kill.>” Petition, a 14. Mitts argues that
the evidence was sufficient to require an ingtruction, and discussed a number of witnhesses who
tegtified that Mitts was drinking alcohol and/or seemed intoxicated at the time of the offense.

Traverse, at 34-36.

On direct gpped to the Ohio Supreme Court, Mitts argued that the trid court’ sfallure to
ingruct the jury on voluntary intoxication violated Ohio law and his federd condtitutiond rights.

The Ohio Supreme Court addressed the State law aspects of the claim and held asfollows:

Aswe recognized in State v. Fox (1981), 68 Ohio St.2d
53, 54-55, 22 0.0.3d 259, 260, 428 N.E.2d 410, 411, "[t]he
common law and statutory rulein American jurisprudenceis that
voluntary intoxication is not a defense to any crime.” Nonetheless,
"where specific intent is a necessary dement, * * * if the
intoxication was such as to preclude the formation of such intent,
the fact of intoxication may be shown to negetive this dement.”

Z'Although voluntary intoxication is no longer an affirmative defense in Ohio, see R.C.
§2901.21(C), it was available as an affirmative defense at the time of Mitts's offense. Hicks v.
Collins, 384 F.3d 204, 222 n.11 (6th Cir. 2004).
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Fox, 68 Ohio St.2d at 55, 22 O.0.3d at 260, 428 N.E.2d at
411-412.

In denying the defense request for an indruction on
intoxication, thetriad court relied on State v. Hicks (1989), 43
Ohio St.3d 72, 538 N.E.2d 1030. In Hicks, thetria court did not
ingruct on voluntary intoxication despite evidence of intoxication.
On apped Hicks claimed that he was so intoxicated, through
cocaine, that he could not form the specific intent to kill. The
Hicks court recognized that "[t]he issue of intoxication is not
raised as a defense to the eement of purpose* * * merdly
because the evidence suggests reduced inhibitions, impaired
judgment or blurred appreciation by the defendant of the
consequences of hisconduct.” 1d. a syllabus.

It iswithin the sound discretion of thetrid court to
determine whether the evidence is sufficient to require ajury
ingruction on intoxication. Sate v. Wolons (1989), 44 Ohio
St.3d 64, 541 N.E.2d 443, paragraph two of the syllabus, State
v. Fox, 68 Ohio St.2d 53, 22 0.0.3d 259, 428 N.E.2d 410.
Evidence of intoxication is sufficient to raise the intoxication
defense only where, if believed, it would support acquittd. State
v. Hicks, 43 Ohio $t.3d at 75, 538 N.E.2d at 1034.

Here, there was evidence that Mitts was intoxicated
during the police standoff, but the jury Hill could not have
reasonably found that he lacked the capacity to form a specific
intent to kill a the time of the murders. Testimony from witnesses
who observed Mitts before or during the shootings does not
support afinding that Mitts was so intoxicated that he did not
intend what he was doing when he shot the victims. Around 8:00
p.m., when Timothy Rhone encountered Mitts in the hallway,
Mitts diolayed no signs of intoxication. Mitts held the gun
"[p]erfectly steady™ when he amed it a Rhone's head. After 8:00
p.m., when Griffin saw Mittswak up, am, and shoot Bryart,
Mitts was not staggering. Danidl O'Brien saw Mitts just after he
killed Bryant and when Mitts shot at the first reponding police
car. OBrien testified that Mitts was not staggering as he walked
around, and he had no trouble gecting the clip from his wegpon,
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reloading, and firing severd times a a police car.

Between 8:30 and 9:00 p.m., after Mitts shot Lt. Kaiser
and Sgt. Glivar, Lt. Kaiser tried to negotiate with Mitts for twenty
or thirty minutes. Mitts threaetened to kill Bryant's girlfriend, Griffin,
aswdl as the entire police department. By refusing to surrender
and demanding that the police come to his gpartment and kill him,
Mitts demongtrated that he was acting purposefully and knew
what he had done and what he was doing. At that time, Mitts said
he had been drinking, but he did not say how much and his speech
was not durred.

Officer Mackey, who talked with Mitts even later, so
noted that Mitts said he had been drinking, but Mitts was "cadm”
and "never angry,” and his speech pattern did not indicate
intoxication. Further, Mitts read the label on Glivar's shotgun and
fired it twice, dthough he was unfamiliar with that wegpon. Sgt.
Robert Sackett, who joined in Mittss lengthy conversations with
Officer Mackey, thought Mitts seemed "completely sober.”

Chief Sdlerno, who firg talked with Mitts around 8:30
p.m. during the police standoff, tedtified that Mitts would "giggle
and laugh" a times, and at other times would "sart getting angry.”
Mitts told Salerno that he had finished drinking a bottle of
bourbon and was now drinking scotch. Sderno thought Mitts was
drunk, but Mitts told him exactly what he had done, i.e., killed a
black man and shot two police officers. Detective Rondd Arco
aso thought Mitts was intoxicated when he overheard Mitts on
the telephone around 9:42 p.m.

Police Sergeant Gary Wolske, who stayed with Mitts
after he was arrested around 2:00 am., described him as quiet,
neither combative nor confused, and gpparently sober. A nurse
who firg treated Mitts testified that he displayed no signs of
intoxication. A Life Hight nurse, who saw Mitts later, thought he
had been drinking, but his speech was not impaired. Mitts
indicated that he knew what he had done because he told the
nurse, "'I'm acop killer and you might aswell kill me now." Mitts
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adso sad, "l think | killed anigger.”

Mittss strongest evidence of intoxication is his blood-
acohol levd of .21 grams per one hundred milliliters taken at 3:43
am. Although the blood-acohol leve is evidence that Mitts was
intoxicated at the time of the blood test, more than six hours after
the shootings, it does not compe an intoxication ingruction
because the jury could not have inferred from it thet the
intoxication precluded Mitts from forming the intent to
purpossfully commit the murders.

The evidence of intoxication could not have supported a
verdict of acquitta. Thetria court was correct in determining that
an intoxication ingruction was not required. Accordingly, we
reject the fourth proposition of law.

Sate v. Mitts, 690 N.E.2d 522, 527-28 (Ohio 1998).

In his Traverse, Mitts argues that the Ohio Supreme Court did not address the due
process implications of hisclam. 1d. at 37. Mitts arguesthat it isthe jury’ s role to determine
whether heis guilty of every dement of the offense, and the trid court’ sfailure to provide the
requested ingtruction improperly restricted that role by depriving him of ajury determination of

whether he had the specific intent to kill. Id.

The Ohio Supreme Court decided the issue solely on the basis of state law and did not
address Mitts sfederd clam. Becausethis clam was not “ adjudicated on the merits’ in state
court, AEDPA deference does not apply and the Court reviewsthe clam de novo. See
Maldonado v. Wilson,  F.3d ___, No. 03-4528, 2005 WL 1654766, at *4-5 (July 15,

2005). Seesupra Section [11, Subpart A.
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In the ingtant case, the evidence at trid was clearly insufficient to warrant an ingtruction on
voluntary intoxication. See Neuman v. Rivers, 125 F.3d 315, 324 (6th Cir. 1997) (affirming
digtrict court’ sfinding that the trid court’ sfallure to ingtruct the jury on the defense of voluntary
intoxication was not condtitutional error where there was insufficient evidence to warrant the
indruction); Mathews v. United States, 485 U.S. 58, 63 (1988) (“As agenera proposition a
defendant is entitled to an ingtruction as to any recognized defense for which there exigts evidence
aufficient for areasonable jury to find in hisfavor.”). See also Hill v. Mitchell, 400 F.3d 308,
321-23 (6th Cir. 2005) (applying AEDPA deference and rgjecting petitioner’s clam that the trid
court' sfallure to ingruct the jury on intoxication during the guilt phase of the trid deprived him of
due process). Severd witnesses testified that Mitts did not diplay typical Sgns of intoxication at
the time of the offense, see e.g., Tr., a 699 (Testimony of Timothy Rhone); id. at 826-27
(Testimony of Officer John Mackey), or when he was a the hospitd following the shootings, see
Tr., a 960 (Testimony of Sergeant Gary Wolske); id. at 1073 (Testimony of Nurse Janine
Seuffert). Most importantly, the defense’ s own expert witness testified that an intoxicated person
has the ability to form specific intent and can shoot someone purposefully. Tr., at 1201-02, 1223

(Testimony of Dr. SoniaMcKee).

The fact that afew witnesses testified that Mitts seemed intoxicated or durred his speech
does not dter the Court’sfinding. Officer Sderno testified that Mitts s demeanor was “ consistent
with a person that would beintoxicated.” Tr., at 922, 933. However, he a0 testified that Mitts
did not have any trouble telling him what he intended to do and then follow through. 1d. at 943.

Furthermore, Officer Sderno testified that Mitts told him “that it’' s all over with now, | shot a
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couple of copes[sic] and | killed afucking nigger.” 1d. a 921. Detective Arko, who testified that
Mitts sounded highly intoxicated, see Tr., at 1239-40, a0 testified that his team spoke to Mitts at
9:42 P.M. Id. a 1241. Inlight of this evidence, the failure to provide an ingtruction on voluntary

intoxication did not deprive Mitts of afair trid.

The only federd case cited by Mittsin support of thisclaim is United Sates v. Gaudin,
515 U.S. 506 (1995). Gaudin, however, has no bearing on the ingant claim. In that case, the
tria court refused to submit the question of “materidity” to the jury and ingructed the jury that
materidity was a matter for the court. 1d. at 507-08. The U.S. Supreme Court held that the
defendant had the right to have ajury determine the “materidity” of his fdse satements where
materidity was one of the e ements of the offense with which he was charged. Id. at 507, 5009,
522-23. Here, thetrid court specificaly instructed the jury on the dement of purpose and
specificintent. Tr., at 1338-40. Moreover, the jury was free to consider evidence of Mitts's
intoxication to determine whether Mitts had the purpose to kill. Id. at 1339-40 (ingtructing the
jury that “[t]he purpose with which a person brings about a result is determined from the manner in
which it is done, the wegpon used and dl other facts and circumstances in evidence,” and
indructing the jury that it may consder the evidence introduced by both sides to determine
whether Mitts specificdly intended to cause the death of Glivar and Bryant). Accordingly, the
falure to ingtruct the jury on the defense of voluntary intoxication was not congtitutiona error.

This clam is therefore dismissed.
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E. Ninth Ground for Rdlief - I neffective Assistance of Trial Counsd

Mitts contends that trid counsdl was ineffective in failing to object to the use of the term
“recommendation” throughout the trid and in the jury ingtructions (sub-claim 9(b)), and in falling to
object to the trid court’s “acquittal-firs” ingruction (sub-clam 9(a)). Petition, at 19. Even
congdering the daims cumulatively, see Traverse, a 57, the Court finds that these claims lack

merit.

The Ohio Supreme Court addressed this issue on the merits during Mitts s direct gpped.

The state court held as follows:

Reversal of a conviction or sentence on the grounds of
ineffective assstance of counsel requires that the defendant show,
firdt, that counsdl's performance was deficient and, second, that
the deficient performance preudiced the defense so as to deprive
the defendant of afar trid. Strickland v. Washington (1984),
466 U.S. 668, 687, 104 S.Ct. 2052, 2064, 80 L.Ed.2d 674,
693. To demondrate that counsdl is deficient, appellant must
show that counsdl's performance fell below an objective standard
of reasonable representation. Sate v. Bradley (1989), 42 Ohio
St.3d 136, 538 N.E.2d 373, paragraph two of the syllabus. To
demondtrate prejudice, appellant must prove that there exists a
reasonable probability that were it not for counsd's error, the
result of thetrid would have been different. 1d. at paragraph three
of the syllabus.

Mittss clams of ineffective assstance do not mest the
Strickland standard. Since we have previoudy concluded that the
trid court's "acquittd firs" ingtruction, "reasonable doubt"
definition, and use of the term "recommendation” were not
erroneous, counsd's performance was not deficient for failing to
raise these issues. (See discussion of Propositionsof Law V and
V1, above.)
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State v. Mitts, 690 N.E.2d 522, 531-32 (Ohio 1998).

The Ohio Supreme Court correctly identified the governing legd rule, Srickland v.
Washington. Accordingly, the Court’sreview islimited to determining whether the state court’s

gpplication of Strickland was objectively reasonable.

In sub-claim (b), Mitts argues that counsdl failed to object to the court’ sinstruction that
the death verdict was only a*recommendation” and to the prosecutor’ s repeated references to the
jury’s*“recommendation.” Traverse, a 49. Tria counsd’sfailure to object to the use of the term
“recommendation” was not uncondtitutionaly deficient because the jury’ s degth verdict was
merely arecommendation. Mapesv. Coyle, 171 F.3d 408, 427 (6th Cir. 1999); Greer v.
Mitchell, 264 F.3d 663, 684 (6th Cir. 2001); Hicksv. Collins, 384 F.3d 204, 223 (6th Cir.
2004). Accordingly, the Court finds that the Ohio Supreme Court’ s gpplication of Strickland

was objectively reasonable. Sub-claim (b) is dismissed.

Mitts aso argues that counsd was ineffectivein failing to object to the court’s so-called
“acquittal-firs” ingtruction during the pendty phase of trid. Petition, a 19. He also clamsthat
the prosecutor argued without objection that the jury must rgect the degth pendty before
consdering alife option, and that this objection-free argument further mided the jury and
exacerbated the impropriety of the ingtruction. Traverse, at 49, 56. In the afore-quoted ruling,
the Ohio Supreme Court held that counsd was not ineffective in failing to object to this instruction
because the ingtruction was not erroneous. The state court did not reach the prejudice prong of

the Strickland analysis. Accordingly, in assessing prejudice, the Court’ sreview is not
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circumscribed by the state court judgment. See Wigginsv. Smith, 539 U.S. 510, 534 (2003).
Asfor Mitts' s argument that the prosecutor’ s remarks exacerbated the impropriety of the tria
court’ singtruction, the Court previoudy concluded that the prosecutor’ s remarks did not deprive
Mittsof afair trid. See supra note 14. To the extent Mitts incorporates the argumentsraised in
his eighth ground for rdief (explaining why the “acquitta-first” indtruction was improper) to
support thisclaim, see Traverse, at 48, the Court will only consder those arguments that were

presented to the Ohio Supreme Court. See supra note 13.

Mitts does not even begin to explain how counsel’ s failure to object condtituted deficient
performance, and does not demondtrate a reasonable probability that, but for counsd’ sfailure to
object, the outcome of the proceedings would have been different. He Ssmply makesa
generdized dlegation of pregudice, see Petition, at 20, and argues that “the failure to properly
charge the jury resulted in an inability of the jury to properly consider mitigation and life sentence
options and undermined the reliability of the entire process.” Traverse, a 49. These dlegations

are inaufficient to demondrate deficient performance and resulting prejudice.

In State v. Brooks, 661 N.E.2d 1030, 1034-35 (Ohio 1996), the Ohio Supreme Court
held that the following ingtruction —*Y ou are now required to determine unanimoudy that the
death pendty is inappropriate before you can consder alife sentence” —was reversible error.
The Brooks court found that the ingtruction was prejudicia to the defendant because “it gave
jurors the impression that asingle juror could not prevent adeeth penaty recommendation on his

or her conviction that the aggravating circumstances . . . do not outweigh the mitigating factors.”
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Sate v. Davis, 666 N.E.2d 1099, 1108 (Ohio 1996). In the instant case, the jury was not given
the ingtruction prohibited in Brooks Moreover, shortly after the trial court read the instructions
and verdict formsto Mitts sjury, it sated asfollows. “[Y]ou should not surrender honest
convictionsin order to be congenid or to reach a verdict solely because of the other jurors” Tr.,
at 1573-74. Even assuming, arguendo, that the ingtructionsin this case warranted a Brooks
objection, counsd was not ineffective for faling to anticipate Brooks See Lucasv. O’'Dea, 179
F.3d 412, 419-20 (6th Cir. 1999); Davie v. Mitchell, 291 F.Supp.2d 573, 630 (N.D. Ohio,
2003). Even should counsdl have anticipated Brooks, see Lucas, 179 F.3d at 420, Mitts cannot
demondrate a reasonable probability that atimely objection would have led to a different
outcome. A review of Ohio case law supports this concluson. Ohio defendants have raised
chdlengesto ingructions Smilar to those a issue in this claim on the grounds that they represented
improper “acquittal-first” ingtructions. The Ohio Supreme Court regjected these chalenges after it
issued itsruling in Brooks. See State v. Davis, 666 N.E.2d at 1108-09 (diginguishing Brooks);
Satev. Taylor, 676 N.E.2d 82, 95-96 (Ohio 1997). Furthermore, in light of the overwhelming
baance of aggravating circumstances in this case, the Court finds that Mitts does not demongtrate
areasonable probability that, but for counsd’ s failure to object to the “acquittal-first” instruction,
the jury would have returned alife verdict. See Hicksv. Collins, 384 F.3d 204, 224 (6th Cir.
2004). Accordingly, even were Mitts able to show that the state court’s application of Srickland

was unreasonable, he cannot demonstrate prejudice.

Furthermore, Mitts does not show that the Ohio Supreme Court’s ruling was contrary to

clearly established Supreme Court law. Neither Millsv. Maryland, 486 U.S. 367 (1988), nor
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McKoy v. North Carolina, 494 U.S. 433 (1990), addressed an ineffective assstance of counsel
clam. The Court further notes that the Sixth Circuit in Davis did not address an ineffective
assistance of counsd clam. Findly, the Court notes that the Sixth Circuit in Mapes remanded a
case to the digtrict court for an evidentiary hearing to evauate whether gppellate counsel was
ineffective for faling to raise ceartain trid errors, including, inter alia, thetrid court’s* acquitta-
first” ingtruction. 171 F.3d at 427-29. The Maypes court found that the petitioner’ s ineffective
assgtance of trial counsel clam was procedurdly defaulted. 1d. at 427. The court, however,
discussed trid counsd’ s performance insofar as it was reevant to assessng whether gppellate
counsdl was ineffectivein falling to raiseit. 1d. The court held that when the trid errors (the
“acquittal-first” ingtruction, the fact that the jury was wrongly precluded from even consdering
Mapes s unsworn statement as mitigating, and the good possibility that the sentencing jury was not
unanimous in light of one juror’s ambiguous (or lack of) assent to the verdict) were consdered
together with trid counsd’ sfallure to investigate any mitigating factors, “prgudice is dmog sdf-
evident.” Id. at 426-27. Accordingly, the Court did not specificdly find, either in dicta or on the
merits, that trid counsel wasineffective only in failing to object to the * acquittd-first” indruction.
Because Mitts fails to demondgtrate that he was pregjudiced by counsd’ s failure to object,

sub-clam (a) isdismissed. Therefore, sub-clams 9(a) and 9(b) are dismissed on the merits.
F. Twelfth Ground for Relief - I neffective Assistance of Appellate Counsel

In the twelfth ground for relief, Mitts argues that he was denied the effective assistance of

counsdl during hisdirect gpped. Firgt, Mitts argues that gppellate counsd was ineffectivein faling
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to raise the following instances of prosecutorid misconduct: (a) the prosecutor improperly argued
that the jury must rgject the death pendty before consdering alife option; (b) the prosecutor
improperly argued that the jury should consider the nature and circumstances of the offense and
the manner and means of the killings as aggravating circumstances, and (c) the prosecutor
improperly asked the jury to congder victim impact evidence as an aggravating circumstance.
Next, Mitts argues that appellate counsd was deficient in failing to argue on apped that trid
counsd wasineffective. Mitts cites the following omissons by trid counsd: (d) failing to object to
prosecutorial misconduct; (€) failing to object to erroneous and prgudicid jury indructions
(specificdly, the “acquittd-first” ingtruction and the “recommendation” ingruction); (f) faling to
present a reasonable defense theory during both phases of thetrial by caling Dr. McKeeasa
witness; and (g) falling to adequately investigate, prepare and present a reasonable theory of
mitigation by making reasonable use of amitigation or psychology expert. Petition, at 22-23;

Traverse, at 65.

The last reasoned state court decision on this entire claim was rendered by the Ohio
Supreme Court on Murnahan review. The state court considered and rejected the claim on the

merits

{114} Thetwo-prong andyssfoundin Strickland v.
Washington (1984), 466 U.S. 668, 687, 104 S.Ct. 2052, 80
L.Ed.2d 674, is the appropriate standard by which to determine
whether a defendant has received ineffective assistance of
appellate counsel. See Sate v. Sheppard (2001), 91 Ohio St.3d
329, 330, 744 N.E.2d 770; State v. Spivey (1998), 84 Ohio
St.3d 24, 25, 701 N.E.2d 696; Sate v. Reed (1996), 74 Ohio
St.3d 534, 534-535, 660 N.E.2d 456.
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{15} Inorder to show ineffective assstance, Mitts "must
prove that his counsd were deficient for failing to raise the issues
he now presents and that there was a reasonable probability of
success had he presented those claims on gpped.” Sheppard, 91
Ohio St.3d at 330, 744 N.E.2d 770, citing Sate v. Bradley
(1989), 42 Ohio St.3d 136, 538 N.E.2d 373, paragraph three of
the syllabus. Moreover, to justify reopening his gpped, Mitts
"bears the burden of establishing that there was a'genuine issue as
to whether he has a'colorable clam' of ineffective assstance of
counsel on apped.” Spivey, 84 Ohio St.3d at 25, 701 N.E.2d
696.

{16} We have reviewed Mittss assertions of deficient
performance by appellate counsd and find that Mitts has failed to
raise "agenuine issue as to whether [he] was deprived of the
effective assstance of counsel on appedl” before the court of

appedls, as required by App.R. 26(B)(5).

{17} Accordingly, the judgment of the court of gppedlsis
affirmed.

Sate v. Mitts, 784 N.E.2d 698, 699-700 (Ohio 2003).

Mitts argues that the Ohio Supreme Court identified the correct standard to be applied,
namey, Strickland v. Washington, but did not analyze his clam pursuant to that standard.
Traverse, at 64. The Court disagrees. After expresdy identifying Strickland as the governing
principle, the Ohio Supreme Court cited to a state court decision to identify the éements of
Strickland,?® and then applied Srickland to Mitts s claim in paragraph 6 of itsruling. Because

the Ohio Supreme Court correctly identified the governing legd principle and gpplied that principle

%T0o be more precise, the Ohio Supreme Court cited Sate v. Sheppard, 744 N.E.2d 770
(Ohio 2001), and Sheppard cited State v. Bradley, 538 N.E.2d 373 (Ohio 1989), for the
Srickland standard.
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to Mitts'sclam, this Court’ s review is limited to determining whether the state court decision

represented an unreasonable application of clearly established Supreme Court law to the facts.

The Court finds that the judgment of the Ohio Supreme Court was objectively reasonable.
In the deventh ground for relief, the Court addressed the instances of prosecutoria misconduct
which form the basis for sub-claims 12(a), (b), (c) and (d) and found that the prosecutor’s
remarks did not deprive Mitts of afair trid. Asthere was no underlying misconduct, appellate
counsd was not ineffective in failing to raise these dlaims on apped, or in falling to argue that trid
counsd was deficient in failing to object to this dleged misconduct. Accordingly, these sub-claims

are dismissed.

In the ninth ground for relief, the Court dismissed petitioner’s claim that he was denied the
effective assstance of counsd where trid counsel failed to object to the jury indructions
articulated in sub-claim (). As petitioner cannot prevail on his ineffective assistance of trid
counsd claim, he necessarily cannot prevail on his argument that gppellate counsd was deficient in
failing to argue thet trid counsd was ineffective in thisregard. Accordingly, sub-clam () is
dismissed.

Findly, in the first and second grounds for relief, the Court held that Mitts was not
prejudiced by counsel’s failure to present a reasonable defense theory during both phases of tria
by cdling Dr. McKee asawitness. Furthermore, in the first ground for relief, the Court held that
Mitts was not prejudiced by counsdl’ s failure to adequately investigate, prepare and present

mitigating evidence. Accordingly, sub-clams (f)-(g) are dismissed.
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The Sixth Circuit’ sdecison in Mapes does not dter this Court’s holding. As discussed
above, the Mapes court remanded a case to the district court for an evidentiary hearing to
evauate whether gppellate counsd was ineffective for falling to raise certain trid errors, including,
inter alia, thetrid court’s“acquittal-first” instruction. 171 F.3d at 427-29. However, there were
a least two errorsthat appellate counsd failed to rasein Mapes that are not present here. Firgt,
over trid counsd’ s objection, the tria court in Mapes “accepted a death recommendation from
the jury despite one juror’s obvious hesitation,” and second, the trid court wrongly precluded the
sentencing jury from congdering Mapes s only mitigating evidence. Id. at 427. The Mapes court
aso sated that trid counsd failed to investigate any mitigating factors and presented no mitigation
defense except for an unsworn statement by the defendant. 1d. at 425, 427. Here, the record
suggests thet trid counsd did conduct some investigation into mitigating evidence. Furthermore,
there is no doubt that Mitts's counsel presented mitigating evidence a sentencing. Accordingly,

petitioner’ s twefth daim is dismissed.
V. CONCLUSION

The Sixth Circuit has held that a didtrict court need not wait until a petitioner movesfor a
Certificate of Appedabilty (hereinafter “COA”) before issuing a COA for clamsraised in the
petition. Castro v. United Sates, 310 F.3d 900 (6th Cir. 2002). The Sixth Circuit has stated
that “adidrict judge who has just denied a habeas petition . . . . will have an intimate knowledge
of both the record and the relevant law and could smply determine whether to issue the certificate

of appedability when [ Jhe deniesthe initid petition.” 1d. at 901 (citing Lyons v. Ohio Adult
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Parole Auth., 105 F.3d 1063, 1072 (6th Cir. 1997)).

Furthermore, the Sixth Circuit has determined that neither a blanket grant nor a blanket
denid of aCOA asto dl issuesis an appropriate means by which to conclude a capita habeas
cae asit “underming]g] the gate keeping function of certificates of gppedability, which idedly
should separate the condtitutional daims that merit the close attention of counsel and this court
from those dlaims that have little or no viability.” Porterfield v. Bell, 258 F.3d 484, 487 (6th Cir.
2001). Thus, in concluding this Opinion, it is now gppropriate to determine whether to grant a
COA asto any of the claims presented in the petition pursuant to 28 U.S.C. § 2253. That statute

datesin relevant part asfollows:

(©)(2) Unlessacircuit justice or judge issues a certificate
of gppedahility, an gppea may not be taken to the court of
apped s from —

(A) thefina order in a habeas corpus
proceeding in which the detention complained of
arises out of processissued by a State court;

* k%

(2) A certificate of gppedability may issue under
paragraph (1) only if the gpplicant has made a substantia showing
of the denid of a conditutiond right.

In Sack v. McDaniel, 529 U.S. 473 (2000), the U.S. Supreme Court held as follows:

“To obtain a COA under § 2253(c), a habeas prisoner
must make a subgtantial showing of the denid of a condtitutiond
right, a demondtration that, under Barefoot [v. Estelle, 463 U.S.
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880 (1983)], includes showing that reasonable jurists could
debate whether (or, for that matter, agree that) the petition should
have been resolved in a different manner or that the issues
presented were “* adequate to deserve encouragement to proceed
further.”

Id. at 483-84 (quoting Barefoot, 463 U.S. at 893 n.4).

The Court went on to distinguish the analys's a habeas court must perform for dlams that
are dismissed on procedura grounds and those that are dismissed on the merits. If the clam is not
proceduraly defaulted, a habeas court need only determine whether reasonable jurists would find
the digtrict court’s decision “debatable or wrong.” 1d. at 484. A more complicated andysisis
required where the digtrict court has determined that the claim is proceduraly defaulted. In those
ingances, the Supreme Court stated that a COA should issueif “jurists of reason would find it
debatable whether the petition States avalid claim of the denid of a condtitutiond right and thet
jurists of reason would find it debatable whether the district court was correct in its procedural

ruling.” Id. (emphasis added).

After taking the above standard into consideration, the Court certifies claim 1 and part of

clam 12 for apped. The Court’sreasoning is set forth below.

The Court certifiesclam 1 for gpped (ineffective assstance in failing to investigate,
prepare and adequatdly present mitigating evidence). The Court finds, asit did in its Opinion, that
counsdl’ s inadequate investigation into available mitigating evidence did not prejudice petitioner.
The information presented by Mittsin his habess petition and uncovered by Dr. Eisenberg and

others during their interviews with Mitts did not reved the type of egregious socid and
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psychologica history found in prior Supreme Court cases, including Wiggins v. Smith, Williams
v. Taylor, and Coleman v. Mitchell. While the Court found that counsdl’s deficient performance
did not pregjudice petitioner, areasonable jurist could conclude to the contrary. A jurist of reason
might conclude that there is a reasonable probability that at least one juror would have struck a
different balance had the jury been able to consder the totdity of available mitigating evidence.
Because the Court finds that Mitts sfirst clam meritsa COA,, it necessarily finds that sub-clams

12()? and 12(g)® should also be certified for appe.

The Court need not decide whether it will issue a COA on claims 3 and 10 because these
clamswere withdrawn. See Traverse, a 28, 58. The Court will not grant a COA for the rest of

the clams.

The Court found that claims 2(b), 7, 8, 9(c), (d), (€) (f), and 11 were proceduraly

defaulted. The Court finds that reasonable jurists would not debate the defaulted status of claim

2Qub-claim 12(f) alleges ineffective assistance of appellate counsd for failing to argue that
trial counsel was ineffective in failing to present a reasonable defense theory during both phases of
the trial by calling Dr. McKee as awitness. This sub-claim primarily appears to relate to claim 2
(trial counsel’ s ineffectiveness during the guilt phase of trial). However, sub-claim 12(f) alleges
that trial counsel failed to present a reasonable defense theory “during both phases of trial.” This
argument presumably has two parts. First, trial counsel was allegedly ineffective for failing to
present a reasonable defense theory during the guilt phase by calling Dr. McKee as a witness.
Second, trial counsel was allegedly ineffective during the mitigation phase because counsel failed
to present a reasonable theory of mitigation in that he continued to pursue the blackout theory
during the mitigation phase. See Traverse, at 16 (arguing that after Dr. McKee testified in the guilt
phase and was unable to support counsel’s blackout theory, counsel should have abandoned the
theory during the mitigation phase; and counsel’s pursuit of the blackout theory “tarnishe[d] the
integrity” of the mitigation evidence that was presented). To the extent sub-claim 12(f) relates to
trial counsal’s conduct during the mitigation phase, the Court certifies it for appeal.

%Sub-claim 12(qg) alleges ineffective assistance of appellate counsel for failing to argue
that trial counsel was ineffective in failing to adequately investigate, prepare and present a
reasonable theory of mitigation by making reasonable use of a mitigation or psychology expert.
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2(b) (ineffective assgtance in failing to properly conduct voir dire). Mitts did not present
evidence dehor s the record in support of his clam that counsd was ineffective in falling to
guestion the venire on racid prgudice. Accordingly, this sub-claim could have been raised on
direct apped. Evenif the default ruling were debatable, the Court finds that ajurist of reason
would not debate whether this sub-clam states avaid clam of the denid of a condtitutiond right.
The Court finds, asit did in its Opinion, that Mitts does not overcome the presumption that
counsdl’ s decision not to question the jurors on racid prejudice was reasonable trid strategy, and

there is no evidence, let done alegation, that racia bias tainted the impaneled jury.

The Court finds that reasonable jurists would not debate the defaulted status of clams 7
(ingtruction that death verdict is recommendation) and 8 (“acquittd-first” indruction). Inthose
clams, the court utilized a plain-error review. As noted earlier, “[c]ontrolling precedent in our
circuit indicates that plain error review does not condtitute awaiver of state procedural default
rules” Seymour v. Walker, 224 F.3d 542, 557 (6th Cir. 2000). Absent procedura default, the
Court would grant a COA asto clam 8. Given the disparate holdings of Mapes, Coe, Scott,
Roe, and Davis, jurigts of reason can debate thisissue. To further clarify Sixth Circuit law on this

issue, the Court would have granted a COA asto claim 8 wereit not defaulted.!

*The Court notes in passing that the Ohio Supreme Court, in ruling on this issue on direct
apped, utilized plain-error analysis and issued the following ruling on this claim:

The court did not instruct the jury that it could consider
lesser penalties only if it first unanimously rejected the death
penalty. Instead, the court instructed that if all twelve members of
the jury found that the state had not proved that the aggravating
circumstances outweighed mitigating factors, then it must choose
between the possible life sentences. That instruction is consistent
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Next, the Court finds that jurists of reason would not debate the defaulted status of clams
9(c), (d), (e, (f) (ineffective assstance in failing to object to prosecutoria misconduct) and 11
(prosecutorid misconduct). These clams were raised only as part of an ineffective assstance of
appdlate counsd dlam on Murnahan review. Accordingly, these clams “rest[ | on atheory
which is separate and ditinct from the one previoudy considered and regjected in state court.”
Wong v. Money, 142 F.3d 313, 322 (6th Cir. 1998). Mitts argued on direct apped that trial
counsd failed to object to prosecutorid misconduct, but did not identify the specific instances of
misconduct to which trid counsd failed to object. Accordingly, the Ohio Supreme Court rejected
the clam. The Court finds, asit did in its Opinion, that these clams are unexhausted yet
procedurdly defaulted. Even if the default ruling were debatable, ajurist of reason would not
debate whether they state avalid claim of the denia of a congtitutiona right. Petitioner did not

demondrate that the alleged ingtances of prosecutorid misconduct deprived him of afair trid.

The Court will not grant a COA for claim 4 (expert assstance). The Court found that this

claim was proceduraly defaulted. In its Opinion, the Court found that the state court did not use

with R.C. 2929.03(D)(2) and does not constitute error. Sate v.
Taylor, 78 Ohio St.3d at 28-29, 676 N.E.2d at 95; State v. Davis
(1996), 76 Ohio St.3d 107, 116- 118, 666 N.E.2d 1099, 1108-11009.

State v. Mitts 690 N.E.2d 522, 531 (Ohio 1998).

As the Court noted in its Opinion, the trial court did not actually instruct the jury that “if al
twelve members’ found that the State had not proved that the aggravating circumstances
outweighed the mitigating factors, then the jury must choose between the possible life sentences.
Nonetheless, in the last two cases cited by the Ohio Supreme Court in this sub-claim (Sate v.
Taylor and State v. Davi9), the state court upheld instructions similar to the ones at issue in Mitts's
case. This discrepancy does not alter the Court’s COA analysis on this claim.
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theterm resjudicata initsruling. Furthermore, the state court considered and rgjected

petitioner’ s clam on the merits. The Court finds that ajurist of reason could debate its procedurd
ruling. A reasonablejurist could conclude that the state court did not clearly and expresdy rely on
aprocedurd bar to deny the clam. Neverthdess, ajurist of reason would not debate whether
clam 4 gatesavdid clam of the denid of a conditutiond right. Mitts did not show thet the Sate
court decision was contrary to, or involved an unreasonable gpplication of, clearly established
Supreme Court law, and did not establish ineffective assstance of counsal under the standard set

forthin Strickland. Accordingly, the Court will not grant a COA on thisclaim.

Of the remaining claims (which are not defaulted), the Court finds that no jurist of reason
would debate the Court’ s finding that they lack merit. In claim 2 (ineffective assgtance in guilt
phase), the Court determined that Mitts was not prejudiced by counsel’ s decision to call Dr.
McKee to the witness stand, and that Mitts did not establish ineffective assstance under the
Strickland standard for dl other sub-claims. The Court finds, asit did in its Opinion, that there
was overwhelming evidence of guilt and counsd was not ineffective for failing to request a
continuance to invedtigate dternative defenses. Furthermore, Mitts does not show that another
expert would have testified that he was unable to form specific intent to kill due to acohol
intoxication and does not suggest any aternative defense that could have been presented. A

reasonable jurist would not debate the Court’ s decision.

In claim 5 (consecutive and concurrent sentencing), the Court determined that the Ohio

Supreme Court did not unreasonably apply Smmons v. South Carolina, 512 U.S. 154 (1994),
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when it overruled petitioner’s claim that the trid court erred in refusing to indruct the jury that it
may recommend consecutive life sentences on the two counts of aggravated murder. Asthe
Court gated in its Opinion, Smmons is disinguishable. There, the Supreme Court held that a
capitd sentencing jury must be informed that the defendant is parole indigible where the
defendant’ s future dangerousnessis at issue and state law prohibits the defendant’ s release on
parole. Id. a 156. Furthermore, the Ohio Supreme Court has held that the question of
concurrent or consecutive sentencing is amatter for the court, not the jury, and therefore need not

be consdered by the jury. Reasonable jurists would not debate the Court’ s decision.

In cdlam 6 (failure to ingtruct on voluntary intoxication), the Court determined that Mitts's
condtitutiona rights were not violated by the trid court’ s failure to ingtruct the jury on voluntary
intoxication. The Court found thet the evidence was insufficient to warrant such an ingtruction.

The Court finds thet jurists of reason would not debate its decision.

The Court will not grant a COA for sub-clams 9(a) and (b) (ineffective assstance of trid
counsd). In sub-claim (b), the Court found that trial counse’ s failure to object to the use of the
term “recommendetion” throughout the trid and in the jury ingtructions was not uncongtitutiondly
deficient because the jury’ s degth verdict was merely arecommendation. In sub-claim (a), the
Court found that Mitts was not prejudiced by counsel’ s failure to object to the “ acquittal-first”
ingruction because the Ohio Supreme Court has upheld smilar ingtructions even after it issued its

ruingin State v. Brooks 661 N.E.2d 1030 (Ohio 1996), and there was an overwhelming
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baance of aggravating circumstancesin this case. The Court finds that jurists of reason would not

find the Court’ s decision debatable or wrong.

In sub-claims 12(a), (b), (c), (d), (€) and (f) (ineffective assstance of appellate counsd),
the Court found that appellate counsel was not ineffective for failing to raise certain instances of
prosecutoria misconduct and for faling to argue that trid counsd was ineffective for particular
acts and omissions. The Court held that the prosecutor’ s comments did not deprive petitioner of
afair trid, petitioner did not demongtrate both deficient performance and resulting prejudice due
to trid counsd’sfailure to object to two pendty-phase ingtructions, and Mitts was not prejudiced
by counsdl’ s decision to call Dr. McKee as awitness.® The Court finds that reasonable jurists

would not find its decision debatable or wrong.

For the reasons stated in this Opinion, the Court finds that none of the clams asserted in
Mitts' s Petition for a Writ of Habeas Corpus under 28 U.S.C. § 2254 are well-taken.
Accordingly, Mitts' s request for habeas corpus rdlief is denied and his Petition (ECF No. 27) is
hereby dismissed.

The Court hereby issues a certificate of gppedability pursuant to 28 U.S.C. § 2253(c) as

<t forth in the above anadyss.

®As previoudly indicated, the Court is only certifying sub-claim 12(f) for appeal to the
extent this sub-claim is related to claim 1. See supra note 29. To the extent this sub-claim alleges
that appellate counsel was ineffective in failing to raise trial counsel’s deficient performance during
the guilt phase of trial, the Court will not grant a COA. A reasonable jurist would not debate the
Court’s decision that Mitts was not prejudiced by counsel’s decision to call Dr. McKee as a
witness.
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ITISSO ORDERED.

[s/ Dan Aaron Polster 9/29/2005

Dan Aaron Polster
United States District Judge
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