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STATEMENT OF THE FACTS

The following is offered to supplenment the Statenment of
Facts contained in the Initial Brief of Appellant [hereafter
| B] :

At the postconviction evidentiary hearing conducted on
Cct ober 14, 1999, Appellant called a nunber of |lay witnesses to
testify regarding Appellant’s childhood and upbri nging. Rosa
Lee Adans testified that Appellant was a “door to door” child,
rai sed from one house to another. (PCR: 967-68). She testified
t hat Appellant’s nother, Hattie Mae Ganble, was not much of a
not her because she used drugs and was in the streets all the
time. (PCR 968-74; 983-84). Simlar to Rosa Adans’ testinony,
Lula Bell Davis also testified that Appellant was a “door to
door” child, and that his nmother was not involved in his life.
( PCR: 988- 90) .

Jacqueline Turner testified at both Appellant’s penalty
phase in June of 1994 and at the postconviction evidentiary
hearing on October 14, 1999. (DAR: 2278-95; 2436-39; PCR: 993-
1035). Because Appellant’s nother could not properly take care
of her child due to her drinking problem M. Turner took
Appel | ant into her home when he was about ten nmonths old until
he was three years old. (DAR 2279-85; PCR 993-1003). Appellant

stayed with his nother until he was about el even years old, at



which tinme Ms. Turner called Appellant’s father and had hi mcone
pi ck Appellant up. (DAR: 2285; PCR:1005-06).1

At t he postconviction hearing, Ms. Turner testified that she
visited Appellant while he was in jail awaiting trial on the
instant charges, and he told her that he had been sexually
abused by Bruce Kyle when he was living with M. Turner.
(PCR: 1017-18). She also testified that she was aware that
Appel | ant was on suicide watch while in jail and that Appell ant
had expressed suicidal ideations to her. (PCR: 1018-19). Ms.
Turner testified that she spoke with Appellant’s trial attorneys
numerous tinmes leading up to his trial, and she infornmed | ead
trial counsel T. M chael Johnson of her conversation at the jail
with Appellant regarding the sexual abuse, but did not inform
hi m about the suicidal ideations. (PCR 1033-34).

Col | ateral counsel called Jacqueline Turner’s daughter,
Angel ette Wley, at the evidentiary hearing to testify about her
relationship with Appellant. M. Wley testified that Appell ant
was ridiculed by children in the nei ghborhood because his not her
had affairs with nen and wonen. (PCR:1038). According to Ms.
W | ey, when Appell ant was about seven years old, he told her he

had been raped by Bruce Kyle. (PCR 1038-39). Appellant’s trial

During the tine that Appellant was living with his nother,
Ms. Turner testified that she took care of him on a regul ar
basis. (DAR 2285-90; PCR: 1005-06).

2



teamhad attenpted to contact Ms. Wl ey on a nunber of occasions
prior to his trial, but were unsuccessful. (PCR 1046-54; 1126-
27). M. Wley testified that she called the Public Defender’s
O fice on the weekend, but they were closed. She was too busy
during the week to contact counsel, and she felt that it was
their duty to |locate her. (PCR 1046-54).

Col | ateral counsel presented the testinony of Appellant’s
“sister,” Trena Lenon.? (PCR: 1105). Ms. Lenon testified that
Appellant told her that when he lived with his father in
Pahokee, Florida fromthe ages of eleven until about fifteen,
his father’s live-in girlfriend would physically abuse him
(PCR: 1107-09). Like Jacqueline Turner, Ms. Lenon also testified
t hat she spoke to Appellant while he was in jail awaiting trial
and he told her he had been sexually abused by Bruce Kyle.
(PCR: 1109-10). Ms. Lenon never spoke with Appellant’s trial
attorneys because she was living in St. Petersburg at the tine
and was unaware of Appellant’s trial. (PCR 1113).

Dr. Russell Bauers, a clinical psychologist, testified at
the evidentiary hearing that he reviewed the penalty phase

testinony of Dr. Jethro Toomer and the |lay w tnesses regarding

2Ms. Lenon testified that she was raised in the same house
as Appel |l ant and during her testinony, she often referred to him
as her “brother” even though they were not actually related.
(PCR: 1110).



Appel | ant’ s upbringing and this testinony was “very consi stent”
with the informati on he received fromAppellant. (PCR 1071-72).
Dr. Bauers testified that Appellant told him he started
drinking beer and snoking marijuana a couple of days a week
bet ween t he ages of eight and ten. (PCR: 1069). Appellant told
hi m he never becanme seriously intoxicated and that his usage
declined during the time he lived with his father in Pahokee.

Col | ateral counsel did not call any nenbers of Appellant’s
trial team during the postconviction hearing, but the State
call ed two of Appellant’s three trial attorneys and one of their
investigators in rebuttal. In addition to these wi tnesses, the
State called Appellant’s father, Richard Henyard, Sr., and his
live-in girlfriend, Edith Ew ng.3

M. Henyard testified that Appellant |lived with hi mbetween
the ages of eleven and seventeen. (PCR: 1128). M. Henyard
testified that he did not have any know edge of Edith Ew ng ever
spanki ng or physically abusing Appellant. (PCR: 1128-30). Ms.
Ewing testified that she spanked Appellant on his | egs “once or
twice” with a belt because he stole a VCR and a pistol from her.
( PCR: 1135- 37).

Thomas M chael Johnson, currently a circuit court judge,

SBot h of these witnesses testified at Appellant’s penalty
phase. (DAR: 2254-78; 2440-45).

4



testified that he was appointed to represent Appellant along
wi th Assistant Public Defenders Mark Nacke and Bill Stone.
(PCR: 1140-44). In addition to these two attorneys, M. Johnson
had three investigators working on the case, including J.T.
WIlliams, a black investigator fromEustis who knew a nunber of
t he people involved in the case.* (PCR 1144-45). Because of the
overwhel m ng evidence against Appellant, the defense team
focused heavily on the penalty phase. (PCR: 1145). 1In addition
to meeting with nunerous famly nmenbers and |ay w tnesses and
obt ai ni ng Appel l ant’s school and nedical records in preparation
for the penalty phase portion of his trial, M. Johnson al so had
two nental health experts, Dr. Jethro Tooner and Dr. Elizabeth
McMahon, exam ne Appellant.® (PCR: 1146-47).

M. Johnson testified that he had numerous strategy sessions
with the other attorneys and, after analyzing the pros and cons
of each witness, they would attenpt to forma consensus on which
witnesses to present at the penalty phase. (PCR 1148-71; 1211-
15). In addition, the attorneys’ discussion of the case with

Appel | ant dictated sonme of the evidence presented. For exanpl e,

“M. Johnson al so consulted with nunerous ot her experienced
capital defense attorneys regarding the strategy to enploy in
Appel l ant’s case. (PCR 1152).

5Tri al counsel did not call Dr. McMahon as a wi t ness because
she informed the trial teamthat it would not be wise to cal
her. (PCR:1158-61).



al t hough Appellant apparently had snoked marijuana and used
cocaine earlier on the day of the nurders, he renenbered
everything and told his attorney that he was not intoxicated.
( PCR: 1156) .

As to Appellant’s all eged suicide attenpt while injail, M.
Johnson testified that he spoke wth Appellant about his
behavior in the jail and was wunder the inpression that
Appellant’s actions were sinply an attenpt to nove to the
medical wing in the jail. (PCR: 1156, 1183). Dan Picus, the
Lake County Jail’s nmedi cal departnent supervisor, testifiedthat
Appel l ant was found lying on his bunk with a ligature mark on

hi s neck. Appel l ant had placed a nylon cord around his neck

and, while lying on his back, inched down the bed until it
ti ght ened. (PCR: 1234- 36). When discovered in his cell,
Appel | ant pretended to be unconsci ous. (PCR: 1235- 36) . (/g

Pincus informed Appellant’s attorneys that this was not a
legitimate suicide attenpt. (PCR: 1238).

Wth regard to the alleged sexual abuse suffered by
Appel l ant, M. Johnson testified that he had no independent
recol l ection, but his notes indicated that Appellant told him
Bruce Kyl e fondl ed hi mand vice versa when he was about ei ght or
nine years old. (PCR 1181-82). However, defense counsel also

possessed in his files a report from Dr. Allen Burns, a



psychiatrist who treated inmates at the Lake County Jail, that
i ndicated Appellant denied any physical or sexual abuse.
(PCR: 1192). Trial counsel also possessed a Public Defender’s
O fice Phase Two Assessnent formwhich indicated that Appellant

deni ed ever being sexually abused. (PCR 1216-18; 1228, 1232).



SUMVARY OF ARGUMENT

Appellant’s claim of ineffective assistance of counsel at
his penalty phase is without nerit. Appel l ant has failed to

establish either of the two prongs set forth in Strickland v.

Washi ngton, 466 U.S. 668 (1984) necessary to establish his

claim Contrary to Appellant’s assertions, his trial counse

was not deficient. Trial counsel perfornmed an extensive
investigation into all available mtigation evidence and made
strategi c decisions not to present sone of the evidence because
it would have allowed the State to i ntroduce evidence that would
arguably be unfavorable to Appellant. Even if Appellant were
able to showthat his counsel’s performance was deficient, he is
unable to establish that any alleged deficiencies would have
produced a different result. Accordingly, this Court should
affirmthe trial court’s order denying Appellant’s notion for

postconviction relief.






| SSUE

THE LOVWER COURT PROPERLY DENI ED APPELLANT’ S
CLAI M OF | NEFFECTI VE ASSI STANCE OF COUNSEL
DURI NG THE PENALTY PHASE OF HI S TRI AL.

Appel  ant argues that his trial counsel was ineffective at
his penalty phase because counsel failed to investigate and
present all available mtigating evidence. Specifically,
Appel | ant argues that counsel failed to present the follow ng
nonstatutory mtigating factors: (1) Appellant’s |lack of stable
parental contact and supervision; (2) Appellant’s physical abuse
at the hands of his father’s comon law wife; (3) Appellant’s
pattern of seeking out younger children as conpani ons due to his
lower 1Q and “nental” age and to avoid harassnment from children
his own age; (4) Appellant’s childhood sexual abuse; (5)
Appel l ant’s chronic use of alcohol; and (6) Appellant’s nental
state as characterized by his suicidal ideations. After
Appel l ant presented his evidence to support this claim at an
evidentiary hearing, the judge entered a detail ed order finding
that Appellant had failed to carry his burden of establishing
i neffective assistance of counsel. (PCR: 733-49).

In addressing a defendant’s burden to prove an ineffective

assi stance of counsel claim this Court in Valle v. State, 778

So. 2d 960, 965-66 (Fla. 2001), stated that a defendant nust
prove two

el ement s:

10



First, the defendant must show that
counsel's performance was deficient. Thi s
requi res show ng that counsel made errors so
serious that counsel was not functioning as
the "counsel" guaranteed the defendant by
the Sixth Amendnment. Second, the defendant
must show that the deficient performance
prejudi ced the defense. This requires
showing that ~counsel's errors were so
serious as to deprive the defendant of a

fair trial, a trial whose result i's
reliabl e. Unl ess a defendant nmkes both
showings, it cannot be said that the

convi ction or death sentence resulted froma
breakdown in the adversary process that
renders the result unreliable.

Strickland, 466 U.S. at 687, 104 S. Ct. 2052
Rut herford v. State, 727 So. 2d 216, 219-20 (Fl a.
1998).

In evaluating whether an attorney's conduct is

deficient, “there is ‘a strong presunption that
counsel's conduct falls within the w de range of
reasonabl e pr of essi onal assi stance,’” and t he

def endant “bears the burden of proving that counsel's
representation was unreasonable under prevailing
pr of essi onal norms and that the challenged action was
not sound strategy.” Brown v. State, 755 So. 2d 616,
628 (Fla. 2000) (quoting Strickland, 466 U. S. at
688-89, 104 S. Ct. 2052). This Court has held that
def ense counsel's strategic choices do not constitute
deficient conduct if alternative courses of action
have been considered and rejected. See Shere v.
State, 742 So. 2d 215, 220 (Fla. 1999). Mor eover,
“[t]o establish prejudice [a defendant] ‘nust show
that there is a reasonable probability that, but for
counsel's wunprofessional errors, the result of the

proceedi ng would have been different. A reasonabl e
probability is a probability sufficient to underm ne
confidence in the outconme.’”” WIllianms v. Taylor, 529

U S 362, 120 S. Ct. 1495, 1511-12, 146 L. Ed. 2d 389
(2000) (quoting Strickland, 466 U S. at 694, 104 S.
Ct. 2052); see Rutherford, 727 So. 2d at 220.

When reviewing a trial court's ruling on an ineffectiveness

11



claim this Court nust defer to the trial court's findings on
factual issues, but nust review the trial court's ultimte
conclusions on the deficiency and prejudice prongs de novo.

Bruno v. State, 807 So. 2d 55, 62 (Fla. 2001). In this case,

the court’s factual findings are supported by conpetent,
substanti al evidence and Appell ant has failed to denonstrate any
error in the —court’s conclusions denying Appellant’s
postconviction claimof ineffective assistance of counsel in the
penalty phase.

In the instant case, Appellant has failed to carry his
burden of showi ng either deficient performance or prejudice.
Appel | ant argues that trial counsel failed to adequately prepare
and investigate all of the available mtigation. Appel | ant
first asserts that evidence fromfour lay w tnesses® which were
not called at the penalty phase woul d have denonstrated that
Appellant’s “childhood [was] characterized by an alcoholic
t eenage not her who abandoned her child to be rai sed by strangers
and an enotional |y and geographically di stant father who was out
of touch with the realities of his <child's day to day
exi stence.” |B at 15. Although these four wi tnesses were not

call ed at the penalty phase, the testinony they presented at the

The four witnesses were Rosa Adams, Lula Davis, Angelette
Wl ey, and Trena Lenon.

12



evidentiary hearing regarding Appellant’s childhood was
cunul ative to evidence introduced at Appellant’s penalty phase
t hrough ot her w tnesses.

Appellant’s trial counsel testified at the evidentiary
hearing to the extensive i nvestigation of Appellant’s background
that the defense team engaged in prior to trial. The defense
t eam consi sted of three attorneys and three investigators. The
def ense team had extended interviews with the people primarily
responsi ble for raising Appellant, nanely, Jacqueline Turner
(Appel  ant’ s godnother), Hatti e Mae Ganbl e (Appel | ant’ s not her),
Ri chard Henyard, Sr. (Appellant’s father), and Edith Ew ng
(Appellant’s father’s conmmon law wfe). These wi tnesses
presented testinony at Appellant’s penalty phase regarding his
chil dhood and enabl ed defense counsel to propose a nunber of
mtigating factors regardi ng Appellant’s chil dhood.’” (DAR:1497-
1504). The proposed mtigating factors regarding Appellant’s
upbringi ng i ncluded the follow ng:

e during her pregnancy with Appellant, Hattie Mae Ganble
used and abused al cohol and nmarijuana

» Appellant was born with a physical conplication and was
shunned as an infant due to a disfiguring skin disorder

I'n addition to these w tnesses, defense counsel called
Jacqueline Turner’s daughter, Nyoka WIley, a teacher from
Appel l ant’ s school, Edna McCl endon, and a nental health expert,
Dr. Jethro Tooner.

13



e during his life, Richard Henyard, Jr. had no father
figure to provide him with normal role nodels nor to
provide himw th those human basi c needs provided by mal es
in anorml famly setting

* Richard Henyard, Jr.’s only role nodel was his nother,
who frequently had contact with the crimnal justice system
for her | aw essness

e during his formative years, Richard Henyard, Jr. had
little or no love or nurturing from his nother and
extrenmely little contact with his father

e during his Ilifetime, Richard Henyard, Jr.’s nother
continued to use and abuse al cohol and drugs, including
cocai ne

« at age 11, when Richard Henyard, Jr. went to live wth

his father, his mother, Hattie Ganble, had no direct

contact with himfor years, reinforcing his belief that no
one cared about him

* Richard Henyard, Jr. had an inpoverished upbringi ng

e Richard Henyard, Jr. was raised in a grossly

dysfunctional famly, with no stable living environment
(DAR: 1497-99) .

Appel l ant’s argunent that defense counsel was ineffective
for failing to call Rosa Adans, Lula Davis, Angelette Wl ey, and
Trena Lenon is wthout nerit. Specifically, Appellant has
failed to establish deficient performance in failing to call the
two elderly women who lived in Appellant’s nei ghborhood, Rosa
Adams and Lula Davis. These two wonmen had only cunul ative

testimony to present about Appellant’s nmother and his

upbringing, and both wonen had potentially harnful evidence

14



relating to Appellant. Rosa Adans testified at the hearing that
Appel | ant possessed a gun at her house on the day of the nurder.
(PCR: 980-82) . Ms. Davis, |like Rosa Adans, testified that
Appel l ant had a nunber of people in his life that |oved himand
took care of him (PCR: 992-93). This testinony woul d have been
contrary to the defense theory that Appellant was negl ected by
his famly and had no rol e nodel s.

This Court has consistently held that counsel is not

ineffective for failing to present mtigation evidence which is

cunul ative and potentially harnful. See Sweet v. State, 810 So.
2d 854, 866 (Fla. 2002) (upholding trial court’s denial of
postconviction notion where mtigation testinony was cunul ative
and may have opened the door for the State to present negative
information concerning the defendant's background). In this
case, defense counsel was clearly not deficient for failing to
present the testinmony of these two |lay w tnesses. Def ense
counsel made an exhaustive search of all available mtigating
evidence and presented evidence of Appellant’s upbringing.
Furthernore, even if counsel were found to be deficient for
failing to present this cunulative evidence, Appellant has

failed to establish any prejudice. See Rutherford v. State, 727

So. 2d 216, 224-25 (Fla. 1998) (explaining that essentially

cunul ative testinony presented during 3.850 evidentiary hearing

15



was insufficient to establish prejudice in failing to present

additional mtigation); Ventura v. State, 794 So. 2d 553, 570

(Fla. 2001) (holding that defendant could not establish
prejudi ce where the mtigation presented at evidentiary hearing
was cumul ative of evidence presented at trial).

Appellant further contends that defense counsel was
ineffective for failing to call Trena Lenon and Jacqueline
Turner’s daughter, Angelette Wley. At the outset, it nust be
noted that the defense trial teamattenpted to contact Angelette
Wley on a nunber of occasions. M. Wley testified that she
was too busy during the work week to return calls to defense
counsel, but she did call once during the weekend when the
of fice was closed. Simlarly, Trena Lenon did not speak to
def ense counsel because she was living in St. Petersburg,
Florida at the tinme and was unaware of Appellant’s trial.

Col l ateral counsel argues in his brief that Angelette
Wley s testinony “about the physical harassnent and act ual
injuries to M. Henyard [ by nei ghborhood children] is not sinply
cunul ati ve evidence.” To the contrary, Angelette Wley's
not her, Jacqueline Turner, testified at Appellant’s penalty
phase t hat nei ghborhood chil dren pi cked on Appel | ant because his
not her was a | esbian. (DAR: 2286). Ms. Turner testified that

Appel l ant “got into a couple of spats” because of the teasing.

16



(DAR: 2286) . Simlarly, at the evidentiary hearing, Angelette
Wley testified that nei ghborhood children picked on and beat up

Appellant on two different occasions because his nother had

affairs with nmen and wonen. (PCR: 1038-40). According to
Angel ette, these incidents were nothing serious. (PCR: 1055) .
Because Angelette WIley was unavail able to defense counsel, it

is inmpossible for counsel to be ineffective for failing to call
her. Furthernmore, her testinmony was cunulative to both
Jacqueline Turner’'s and Nyoka Wley's (Angelette's sister)?
testi mony at the penalty phase.?®

I n denying t his aspect of Appellant’s ineffective assi stance

8Nyoka Wley testified that she was raised with Appell ant
and they did everything together. When Appellant noved to
Pahokee with his father, Nyoka nmoved there too and |ived right
down the street from Appellant. (DAR 2241-45).

°Col | ateral counsel also briefly discusses the 3.850
testimony of Jacqueline Turner and her daughter, Angelette
Wl ey, regarding an incident when Appellant did not want to
enroll in ninth grade high school because his friends were still
in eighth grade mddle school. [IB at 17; (PCR 1013-14, 1039).
Appel | ant argues that this incident supports his contention that
he had a “pattern” of seeking out younger children as conpani ons
due to his lower 1Q and nental age and to avoid harassnment from
children his own age. IB at 17. Clearly, Appellant’s desire to
stay at the sanme school with his friends is not indicative of a
“pattern” of seeking out younger children as conpanions due to
his lower 1Q and nental age, but rather, sinply shows the desire
of a teenager to associate with his friends and resist a new
school. Furthernore, and nost inportantly, collateral counsel
fails to note that this exact testinony was presented at
Appel lant’s penalty phase through Jacqueline Turner’s other
daughter, Nyoka Wley. (DAR: 2244).

17



of counsel claim the trial judge found that the testinony
regardi ng Appellant being beat up on two occasions were
“isolated incidents and renote in time fromthe nurders, which
Henyard comm tted when he was eighteen, and that there is no
probability this evidence woul d have changed the outcone had it
been presented in 1994. . . . M. Henyard also faults his
attorneys for failing to present evidence that he was teased by
his classmates. The Court finds that the jury was presented
with this evidence (R-2286). This allegation is conclusively
refuted in the record.” (PCR: 736) . The State submits that
substantial, conpetent evidence supports the trial court’s
concl usi on. The evidence of Appellant’s fights wth
nei ghbor hood children was cumnul ative to the evidence presented
at the penalty phase and there is no possibility that this
evi dence, even if not curul ative, woul d have changed t he out cone
and resulted in a Ilife sentence given the substanti al
aggravating circunmstances and slight mtigation present in this

case. See also Routly v. State, 590 So. 2d 397, 401-02 (Fla.

1991) (stating that additional evidence as to defendant’s
difficult childhood and significant educational/behaviora
probl ens di d not provide reasonabl e probability of |ife sentence

if evidence had been presented); Rutherford v. State, 727 So. 2d

216, 224-25 (Fla. 1998) (postconviction identification of

18



evidence cunulative to that at trial wll not establish
i neffectiveness of counsel).

Appel l ant next contends that his trial counsel was
ineffective for failing to present evidence that his father’'s
common-|l aw wi fe, Edith Ewi ng, physically abused him Appell ant
presented testinmony from Trena Lenon that Appellant told her
Edith Ewing “li ked to beat on himand ki ck hi mout of the house,
cuss himout, accuse himof doing things that, you know, | don’t
know whether or not he did do them because | wasn't there.”
( PCR: 1107).

Inrebuttal, the State called Edith Ewi ng who testifiedthat
she spanked Appellant on his |legs “once or twice” with a belt
because he stole a VCR and a pistol fromher.'® (PCR:1135-37).
The State also called Appellant’s defense counsel in rebuttal,
and | ead attorney T. M chael Johnson testified that he nade a
strategic decision, in consultation with the other defense tri al
team menbers, that he would not present Edith Ewing at the
penal ty phase. (PCR: 1149-51, 1157). Mar k Nacke, one of the
ot her attorneys representing Appellant, testified that Appell ant
told the defense team about the all eged abuse by Ms. Ew ng, and

he investigated it and found out that the allegation revol ved

19Jacqueline Turner also testified that Appellant stole a
nunber of itenms fromher when he lived at her house. (PCR 1026-
27) .

19



around Appellant stealing from M. Ew ng and she caught himin
the act. (PCR 1205-07). After discussing the matter with the
def ense team a decision was made not to call Ms. Ew ng because
it would sinply lead to nore negative information being
presented to the jury. (PCR: 1207).

Appel I ant acknow edges that counsel had a strategic reason
for not presenting Ms. Ew ng, but because the State called her
at the penalty phase, <collateral counsel argues that the
postconviction court “should have found that trial counsel
failed to adequately present the true nature of the strained
rel ati onshi p between M. Henyard and Ms. Ewi ng and the resulting
physi cal abuse suffered by M. Henyard.” |IB at 16. Clearly,
Appel l ant’s argunent is w thout nerit. As the court found,
“trial counsel made a wi se strategic decision npot to present
this spanking evidence to the jury. Had this evidence been
presented, there is no likelihood that the jury’'s reconmendation
or this Court’s sentence would have been any different.”
(PCR: 736) .

Thi s Court has held that defense counsel's strategic choices
do not constitute deficient conduct if alternative courses of

action have been considered and rejected. See Shere v. State,

742 So. 2d 215, 220 (Fla. 1999). As a strategic decision, trial

counsel ' s performance i's virtually unassai |l abl e in

20



postconviction litigation. See Maharaj v. State, 778 So. 2d 944
(Fla. 2000) (recognizing that counsel cannot be ineffective for

strategi c deci sions nade during atrial), cert. denied, 533 U S.

935 (2001); United States v. Oiveras, 717 F.2d 1, 3 (1st Cir

1983) ("[T]actical decisions, whether wi se or unwi se, successful
or unsuccessful, cannot ordinarily formthe basis of a claimof
i neffective assistance.").

Here, counsel obviously had sound strategic reasons for
deciding not to call Edith Ewing as a witness. Even though she
testified for the State, counsel was not deficient for failing
to showthe all egedly “true nature of the strained rel ati onship”
bet ween Appellant and M. Ew ng. Contrary to collateral
counsel’s assertions, Ms. Ewing testified at both the penalty
phase and evidentiary hearing that she |oved Appellant.
(DAR: 2445; PCR: 1137). Even if counsel were sonehow deened
deficient for failing to present evidence that Ms. Ew ng spanked
Appel | ant on two occasi ons when he stole a VCR and pistol from

her, there is no possibility that this evidence would have

changed the outcone in any manner. See Gaskin v. State, 822 So.
2d 1243, 1247 (Fla. 2002) (stating that in order for a defendant
to prevail on this type of issue, he nmust denpnstrate that but
for counsel's errors, he probably would have received a life

sent ence).
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Appel | ant next asserts that trial counsel was ineffective
for failing to present evidence that he was sexually abused as
a child. At the 3.850 hearing, Appellant presented evidence
that he told wi tnesses about this alleged sexual abuse. I n
denying Appellant’s ineffective claim regarding the alleged
sexual abuse, the trial court stated:

M. Henyard all eges he suffered “repeated sexual
abuse” which his attorney neglected to present to the
jury, and relies wupon this supposed oversight in
support of his ineffectiveness «claim Sever a
wi t nesses presented evidence on this issue:

Jacki e Turner: She asked the defendant, while he
was in jail charged with rape and nurder, if there was
any expl anation for his behavior, and he told her he
had been sexual ly abused. (H63).

Angelette Wl ey: She quotes Henyard as telling her
he was sexually abused by Bruce Kyl e. She says he
told her about this when he was seven years old, nore
t han a decade before the crinmes occurred in this case.
(H-79 to 80).

Trena Lennon: After Henyard had been charged with
rape and nurder, he called Ms. Lennon and told her he
had been sexually abused by “the Big Red Man,” al/k/a
Bruce Kyle. (H-150 to 151).

The Court notes that there is no evidence in the
evidentiary hearing record that any of these w tnesses
[ Turner, Wley and Lennon] nade Henyard's |awers

aware of this information. I ndeed, before trial, M.
Lennon was placed in foster care in another county,
and remnined there until after the defendant was

sentenced, conpletely wunaware that the trial was
t aki ng pl ace. (H-154 to 155). Likewse, Ms. Wley
never contacted Henyard s |awers; she was worKking
every day and felt it was their obligation to conme
find her. (H-87 to 93).

Dr. Russell [Bauers]: The defendant told himin a
clinical interview nmore than five years after trial
(H-102), that he had been nol ested at the age of eight
or nine. (H-135).

The Court al so notes that none of these w tnesses
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[ Turner, WIley, Lennon and Bauers] knows whether the
al l eged sexual abuse actually occurred. Al t hough
hearsay evidence is adm ssible in a penalty phase, it
is far less conpelling than direct know edge of an
event.

T. M chael Johnson: (Henyard’s lead trial
attorney): Although he did not recall ever |I|earning
about the alleged sexual abuse, he reviewed notes
i ndicating that Henyard told him that Bruce Kyle and
he fondl ed each ot her when Henyard was about eight or
ni ne, roughly a decade before these nmurders. (H-222).
Judge Johnson reviewed other records from Henyard' s
trial file which show that his client told the jail
psychiatrist on July 26, 1993 that he had never been
sexual |y abused. (H-234).

Mark Nacke: (nenmber of trial team: He reviewed
records in Henyard's trial file which show that the
def endant did not recall ever being sexual ly abused.
(H-259). M. Nacke did not recall the defendant ever
telling his attorneys he had been sexually abused.
(H-266) .

James Tyrone WIllians (defense investigator): M.
Henyard told this witness that he could not renenmber
ever being sexually abused. (H- 269).

Strickland Test: Prong One

This Court is remnded in Strickland v.

WAashi ngton, 80 L. Ed. 2d 674 (1984) at 695 that “the
reasonabl eness of counsel’s actions may be determ ned
or substantially influenced by the defendant’s own
statenments or actions”, and at 694 that: “The
performance inquiry nust be whet her counsel ' s
assi stance was reasonable considering all t he
circunstances” ... "a court nust indulge a strong
presunption that counsel’s conduct falls within the
wi de range of reasonabl e professional assistance.”

Due to the passage of tinme, Henyard s |awers
cannot recall what efforts they made to investigate
the non-statutory mtigator of possible sexual abuse.
(H-222 to 223; H-234). \What the attorneys do recal
is that they did everything they could think of to
develop mtigating evidence in an effort to save
Henyard s life. (H-187 to 196; H 212; H-223; H 234; H
239 to 240; H-252 to 254).

Taki ng into account al t he surroundi ng
circunmstances, as Strickland says this Court nust,
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including the many efforts expended by the trial team
to explore and present all possible mtigating
evi dence, the crucial fact that apparently no one ever
told the trial teamthat Ms. [Turner], M. Lennon and
Ms. WIley had heard the defendant talk about this
al | eged abuse, and the fact that their client on one
occasion said it happened, and on two ot her occasions
said it didn't, the Court finds that the defendant has
not come forward with evidence to overconme the “strong
presunption that counsel’s conduct falls within the
wi de range of reasonable assistance.” Strickland, 80
L. Ed. 2d at 694. For exanple, we do not know whet her
t he defense teamattenpted to | ocate and i nterview M.
Kyl e, whether M. Kyle was even available to testify,
and whether M. Kyle would have admtted to any sexual
contact with the defendant if he had been called to
the stand. Al we do know is that on two occasions
Henyard said it didn’'t happen, and that he adamantly
refused to testify. (H-256).

The first prong of Strickland has not been
est abl i shed.

Strickland Test: Prong Two

Henyard at trial freely and voluntarily chose not
to take the witness stand and the Court notes at the
outset that the best evidence of this alleged abuse
would be the testinony of Henyard hinself. Thi s
evi dence was not presented to the jury, through no
fault of the attorneys. (H-193 to 194; H 234 to 235).
Assunming that Ms. [Turner], Ms. Wley and Ms. Lennon
had testified the Court and jury would have been
rem nded of the renpteness in tine between the all eged
abuse and the nmurders. What is highly significant is
that this Court and jury would have weighed that
evi dence agai nst the col d-bl ooded nurder of two little
girls, the facts of which are blood-curdling and
delineated in the attached opinion of the Florida

Suprenme Court. This Court, havi ng consi dered
carefully the overwhelm ng evidence presented at
trial, the penalty phase, and all post-trial

proceedi ngs, including the evidentiary hearing on this
notion, comes to one inescapable conclusion: this
hear say evi dence of alleged sexual abuse would not in
any way have affected the two very rare unani nous
recomendati ons of the jury, or the sentences of this
Court.
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( PCR: 736- 39) .

The State submits that conpetent, substantial evidence
supports the trial court’s finding denying this aspect of
Appellant’s ineffectiveness claim Appellant has failed to
establish that his attorneys were deficient for failing to
present this evidence of alleged sexual abuse. Al t hough T.
M chael Johnson apparently had notes regarding the alleged
abuse, he also possessed records in his file indicating that
Appel | ant personally denied ever being sexually abused. This
Court has recognized that the reasonableness of counsel's
actions nmay be determ ned or substantially influenced by the

defendant's own statenments or actions. See Cherry v. State, 781

So. 2d 1040, 1050 (Fla. 2000). 1In Stewart v. State, 801 So. 2d

59, 67 (Fla. 2001), this Court found that trial counsel
adequately investigated and presented mtigation evidence when
t he defendant never told his counsel that he suffered any type
of abuse and never nentioned any abuse to the defense
psychiatrist. The Stewart court stated that “by failing to
conmmuni cate to defense counsel (or the defense psychiatrist)
regardi ng any instances of chil dhood abuse, Stewart nmay not now
conplain that trial counsel's failure to pursue such mtigation
was unreasonable.” Id. Li kew se, in the instant case,

Appel | ant cannot establish that his counsel was deficient in
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failing to present this evidence when the defense team possessed
docunments detailing Appellant’s denial of sexual abuse.

Even if counsel were deficient in failing to present this
evidence, the trial court correctly noted that Appellant failed

to establish the second prong of Strickland, i.e., that he

suffered prejudice as a result. In order to prevail on this
claim Appellant nmust denonstrate that but for counsel's errors,
he probably would have received a life sentence. Gaskin v.
State, 822 So. 2d 1243, 1247 (Fla. 2002). As the court noted
when denying Appellant’s claim any evidence of sexual abuse
woul d not have overcone the blood-curdling facts of Appellant’s
murder of the two little girls in this case.!!

Appel | ant al so al |l eges that his counsel was ineffective for
failing to present evidence of his “chronic use of alcohol.” 1IB
at 18-19. The only evidence presented at the evidentiary
hearing concerning Appellant’s use of alcohol was from Dr.

Bauers. Dr. Bauers exam ned Appellant prior to the evidentiary

Hl'n 1994, the trial court followed the two unani nous jury
recommendat i ons and found four aggravating circunstances i n each
of the two nurders: (1) that Appellant has been previously
convicted of a capital felony and six non-capital felonies
involving the use or threat of violence to the person; (2)
Appel lant conmitted the nurders while engaged in the conm ssion
of kidnapping; (3) the nurders were commtted for pecuniary
gain; and (4) the nurders were especially heinous, atrocious or
cruel . The court found one statutory mtigating factor, the
def endant’ s age, and several nonstatutory mtigators.
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hearing and testified that Appellant told himhe began dri nking
beer and snoking marijuana a couple of days a week between the
ages of eight and ten, but he never becanme seriously
i nt oxi cat ed. (PCR: 1069) . Appellant’s use of alcohol and
marij uana decreased when he went to Pahokee to live with his
father at about age eleven. (PCR: 1069) . Significantly,
Appel | ant did not present any evidence that this informati on was

made available to any nenbers of the defense team prior to
Appellant’s trial. In fact, as the court properly noted when
denying this claim

Dr. Jetrho Tooner, the psychol ogi st who testified
for the defense in the penalty phase, did not tell the
jury about Henyard's alleged history of alcohol or
marij uana use. What is unclear is why that evidence,
if true, was not presented to the jury. Henyard
el ected not to testify, and this Court has no way of
determining if M. Henyard sinply didn't tell Dr.
Toomer about substance abuse in the past, or whether
trial counsel neglected to present it. Put nore
concretely, this Court sinmply cannot determ ne whet her
the failure to present this evidence was the result of
deficient performance by trial counsel or an apparent
| ack of candor on the part of M. Henyard during Dr
Tooner’ s exam nation of him Consequently, the first
prong of Strickland has not been net.

Again, it is inportant to point out that the
defendant told Dr. Bauers that his beer and marijuana
consunpti on never resulted in “serious intoxication.”
(H-110). The Court finds that, in context of all the
evidence in this case, the inclusion of this evidence
in 1994 would nost certainly not have affected the
jury’s recommendations or this Court’s sentences.

(PCR: 740) . The State submts that substantial, conpetent
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evi dence supports the court’s finding that Appellant failed to

nmeet the two-prong requirenments of Strickl and.

Appel l ant’s contention that counsel was ineffective for
failing to present evidence of Appellant’s alleged suicide
attenmpt is also without nerit. Lead trial counsel T. M chae
Johnson testified that after he spoke with Appellant about his
behavior in the jail, he came away with the inpression that
Appel l ant faked the suicide attenpt in order to nove to the
medical wing in the jail. (PCR: 1156, 1183). Dan Picus, the
Lake County Jail’s nmedi cal departnent supervisor, testifiedthat
Appel | ant placed a nylon cord around his neck and inched down
the bed until it tightened. (PCR: 1234- 36) . VWhen M. Pincus
exam ned Appellant, he pretended to be unconscious. As a result
of his actions, Appellant was noved to the medical wing of the
jail. M. Pincus infornmed Appellant’s attorneys of his opinion
that this was not a legitimate suicide attenpt. (PCR 1238). 1In
analyzing this claim the trial court stated:

Had the jury and Court heard about this incident, in

all likelihood it would have established only that

Henyard is a prevaricating mani pul ator of the system

Even if the jury somehow concl uded that this suicidal

gesture was sincere, which the Court sincerely doubts,

when viewed in |ight of Henyard’'s vill ai nous deeds, it

is trivial and would not have changed the jury’'s

recommendations or the Court’s sentences.
(PCR: 742) .

The record supports trial counsel’s strategic decision not
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to present evidence of Appellant’s fake suicide attenpt. As the
trial judge found, the jury would not have found this to be a
sincere effort at suicide, but rather, would have seen it for
what it was; a manipul ative action by Appellant to nove to the
nmedi cal wing of the jail.*® Even if counsel was deficient for
failing to present this evidence, Appellant has failed to
establish any prejudice as a result. Cbviously, this evidence
woul d not have overcone the substantial aggravation in this case
and changed the unani nous recommendati ons of the jury or the
court’s sentences.

Appel lant’s final claimis that his counsel was i neffective
for failing to adequately prepare one of his nmental health
experts, Dr. Jethro Toonmer, for his testinony at the penalty
phase. 13 Specifically, collateral counsel questions defense

counsel’s preparation of Dr. Toomer because the doctor did not

2The fact that one of Appellant’s three trial attorneys,
Mar k Nacke, did not know of Appellant’s actions at the jail does
not affect the anal ysis of Appellant’s ineffective assistance of
counsel claim T. M chael Johnson, Appellant’s |ead attorney,
as well as J.T. Wllianms, the primry defense teaminvestigator,
both testified that it was their understandi ng that Appell ant
faked the suicide attenpt in order to nove to the medical w ng.
Attorney Mark Nacke was not on the case fromthe begi nning and
the defense team could have made the decision not to present
this evidence prior to M. Nacke’'s involvenent in the case.

B3Def ense counsel also had Dr. Elizabeth MMahon exam ne
Appel | ant, but she advi sed counsel not to call her as a w tness
because she did not find any statutory or nonstatutory
mtigators. (PCR 1164-65).
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speak with Richard Henyard, Sr., Edith Ew ng, or Jacqueline
Turner’s husband. ' Dr. Tooner testified at the penalty phase
that defense counsel supplied him with Appellant’s school
records and the nanes of fam |y nenbers and individuals to tal k
to prior to exam ning Appellant. (DAR: 2303) . Dr. Toomer
interviewed Appellant’s nother and Jacqueline Turner, but did
not speak to Appellant’s father because his involvenent in
Appellant’s life was “sonmewhat limted conmpared to the other
i ndi vi dual s” he spoke with. (DAR: 2305, 2386). In addition to
speaking with fam |y nmenbers and ot her individuals and revi ewi ng
school records, Dr. Toonmer also exam ned Appellant on two

occasions for a couple of hours at each session. (DAR 2303-05).

I n denying this aspect of Appellant’s ineffective claim the
trial court stated:

Here the defendant clainms that trial counsel
failed to adequately prepare Dr. Tooner. Agai n,
Henyard fails to include any specifics about what
avail able mtigation his attorneys allegedly failed to
inform Dr. Toomer about. This claim is legally

1Col | ateral counsel alleges that Appellant resided with Ms.

Turner’s husband “during nmuch of his childhood.” IB at 21.
However, there is no evidence in the record to support this
allegation. |In fact, the only testinony regarding Ms. Turner’s

husband was on the State's cross-exam nation of Jacqueline
Turner. She testified that right before Appellant left to live
with his father, her husband gave her an ultimatum to choose
either him or Appellant. (PCR: 1024- 25). Ms. Turner chose
Appel I ant and her husband noved out.
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i nsufficient and therefore denied.

Nonet hel ess, the Court allowed the defendant the
opportunity to present evidence on this claim Yet a
close review of the record from the evidentiary
hearing reveal s no evidence to support this claim To
the contrary, the testinmony of T. M chael Johnson
established that the defense team consulted not one
but two experienced forensic psychologists, Dr.
El i zabeth MMahon and Dr. Jethro Tooner. The
attorneys arranged a conference call between the two
doctors and the defense team during which each of the
statutory nental mtigators was discussed. It was the
consensus of the doctors that the statutory nmenta
mtigators did not apply, and it was the advice of Dr.
McMahon that she not be called as a defense expert.
The defense teamfoll owed her advice and did not call
Dr. McMahon as a w tness.

Dr. Jethro Toonmer was called on the defendant’s
behal f. He exam ned the defendant twi ce, reviewed a
vari ety of background materials, including depositions
of Henyard’ s not her and godnot her and school records,
and interviewed nenbers of Henyard's famly. Dr .
Toonmer al so gave the defendant nunerous psychol ogi cal
tests. Hi s conclusions are essentially the sane as
Dr. Bowers’ [sic]: |ow average | Q and no severe psycho
pat hol ogy.

There is absolutely no evidence that Dr. Tooner
was i nadequately prepared by trial counsel. | ndeed,
Henyard' s current expert, Dr. Bowers [sic], does not
feel that Dr. Tooner erred either in his exam nations
of the defendant or in his (Tooner’s) testinmony on
Henyard’ s behal f.

( PCR: 743- 44) .

As the trial court properly found, there is absolutely no
evidence to support Appellant’s <claim that counsel was
ineffective for failing to prepare Dr. Toomer. Defense counsel
provi ded Dr. Toonmer with an abundance of information, including
school records, depositions of famly menbers, police reports,
and a confidential psychological report. (PCR: 1162-63) .
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Conpare Cherry v. State, 781 So. 2d 1040, 1052 (Fla. 2000)

(wherein this Court rejected an ineffective claim but stated

that the first prong of Strickland was a cl ose question because

counsel did not send the nental health expert school records or
affidavits from famly nenbers, but rather, the psychol ogica
report prepared by the doctor indicated that he received
background information from the defendant during a two-hour
interview and self-report).

Even if counsel could be considered to have rendered
deficient performance by providing Dr. Toomer wth this
ext ensi ve anount of information, Appellant would not be entitled
to relief because he has failed to denonstrate prejudice as a
result of counsel's alleged failure to provide Dr. Toomer with

sufficient information. See Carroll v. State, 815 So. 2d 601,

618 (Fla. 2002) (stating that the fact the defendant has now
secured the testinmony of nore favorable mental health experts
sinply does not establish that the original evaluations were
insufficient). Here, Appellant is not even able to show that he
has obtai ned a nore favorabl e eval uation. Dr. Bauers’ testinony
at the evidentiary hearing essentially mrrors the testinony of
Dr. Toomer at the penalty phase. As the trial court correctly
noted, both experts came to essentially the same concl usions:

Appel | ant has a | ow-average | Q and no severe psycho pathol ogy.
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Accordingly, this Court should find that the trial judge
properly denied this aspect of Appellant’s ineffective
assi stance of counsel claim

In sum as the trial court found after conducting the
evidentiary hearing in this case, “nost if not all of Henyard's
grounds contained within his motion were flinsy at best and
ampunt to an abuse of the legal system” (PCR 749). Clearly,

Appel l ant has failed to establish either prong of the Strickl and

anal ysi s. Appellant’s trial counsel performed an extensive
investigation into his background and chil dhood, and counsel
made strategic decisions in determning which evidence to
present to the jury. Even if this Court were to find that
counsel was deficient in some manner at the penalty phase

Appel I ant cannot establish that he was prejudiced and that the
result would have been different. Gven the facts of this case
and the overwhel m ng aggravation, there is no possibility that
Appel | ant woul d have obtained a different result. Accordingly,
this Court should affirmthe | ower court’s denial of Appellant’s

post convi ction notion.

33



CONCLUSI ON

In conclusion, Appellee respectfully requests that this
Honor abl e Court affirmthe | ower court’s order denyi ng Appel | ant

postconviction relief.
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