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Petitioner-Appellant Ricky R Chase, a M ssissippi death row
inmate, petitions us for an expansion of the Certificate of
Appeal ability (“COA”) granted by the district court and appeal s t he
district court’s denial of habeas corpus relief. We decline to
expand the COA, and we affirmthe district court’s denial of habeas

relief.

Pursuant to 5THGOR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



| . FACTS AND PROCEEDI NGS
Chase and Robert Wshington entered the honme of Elner and
Doris Hart while El mer was away, bound Doris, and ransacked the
home. Wen Elner Hart cane hone and attenpted to free his wfe,
Chase fatally shot himin the head. Chase was convicted of capital
murder and sentenced to death for that nurder. Chase’s conviction
and sentence were affirnmed by the M ssissippi Suprene Court on

direct appeal, see Chase v. State, 645 So. 2d 829 (M ss. 1994), and

the United States Suprene Court denied certiorari. See Chase V.

M ssissippi, 515 U S 1123 (1995). Thereafter, the M ssissippi

Suprene Court denied Chase's application for state habeas corpus

relief. See Chase v. State, 699 So. 2d 521 (M ss. 1997).

Chase next filed a 28 U S.C 8§ 2254 petition in the United
States District Court for the Southern District of M ssissippi,
asserting 32 clains of error in connection with his trial and
sentencing. That court denied the petition but granted a COA on
one i ssue, viz., whether Chase's trial counsel rendered ineffective
assi stance by failing to have Chase properly evaluated for nental
retardation.

1. ANALYSI S
A Chase's nental status

Al t hough the district court granted Chase a COA on the issue

whet her defense counsel had Chase properly evaluated for nental

retardation, Chase actually argued in both state and federal court



that trial counsel was ineffective for failing to present evidence
of his nental retardation at his suppression hearing, at trial, and
at sentencing. As this is the argunent that Chase briefed and that
the district court addressed, we construe the grant of COA as
enconpassi ng the issue of counsel's handling of the retardation
evi dence.

A federal application for a wit of habeas corpus will not be
granted wth respect to any claim that was adjudicated on the
merits in state court proceedi ngs unless the adjudication of the
claim"(1) resulted in a decision that was contrary to, or involved
an unreasonabl e application of, clearly established Federal |aw, as
determned by the Suprene Court of the United States; or (2)
resulted in a decision that was based on an unreasonable
determ nation of the facts in |light of the evidence presented in

the State court proceeding."” 28 U S. C 8§ 2254(d); Wllians v.

Taylor, 529 U. S. 362, 411-12 (2000). A state court acts "contrary

to" federal law if it "appl[ies] a rule that contradicts a rule

| aid down by the Suprene Court." DilLosa v. Cain, 279 F.3d 259, 262

(5th Gr. 2002). "[A] federal habeas court naking the
‘unreasonabl e application' inquiry should ask whether the state
court's application of clearly established federal I|aw was
obj ectively unreasonable.” WIlians, 529 U S. at 409.

"[Aln unreasonable application of federal law is different

froman incorrect or erroneous application of federal law. 1d. at
412. "[A] federal habeas court may grant the wit if the state
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court identifies the correct governing legal principle from]|[the
Suprene Court's] decisions but unreasonably applies that principle
to the facts of the prisoner's case." 1d. at 413. |In addition,
the federal court nust assign a presunption of correctness to a
state court's factual determ nations, and the burden is on the
petitioner to rebut the presunption by clear and convincing
evidence. 28 U S. C. 8 2254(e)(1). W apply the same standard of
review to the state court's decision as does the district court.
We reviewthe district court's findings of fact for clear error and

its conclusions of | aw de novo. Beazley v. Johnson, 242 F.3d 248,

255 (5th Gr.), cert. denied, 534 U S 945 (2001). A claim of

i neffective assi stance of counsel presents a m xed question of |aw

and fact that we review de novo. Lockett v. Anderson, 230 F.3d

695, 710 (5th Cir. 2000).

Prior to trial, defense counsel noved to have Chase exam ned
by a psychiatrist to aid the defense and its presentation of
mtigating circunstances. Chase argues that his pre-trial nenta
exam nation showed that he was nental ly retarded, but that, despite
this evidence, trial counsel failed to present it at either the
suppression hearing or during the sentencing phase of the trial.

To prevail on a claimof ineffective assistance of counsel,
Chase nust show (1) that his counsel's perfornmance was so defici ent
that it fell bel ow an objective standard of reasonabl eness, and (2)
that counsel’s deficient performance prejudiced Chase’ s defense.

Strickland v. Washington, 466 U S. 668, 689-94 (1984). To show
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Strickland prejudice, a petitioner nust denonstrate that counsel's
errors were so serious as to "render[] the result of the trial

unreliable or the proceeding fundanentally unfair." Lockhart wv.

Fretwell, 506 U S. 364, 369 (1993).
The record reflects that here defense counsel did not fail to
investigate Chase's nental status; and we conclude that his

performance does not fail the Strickland test for failure to

investigate this aspect of the case. Counsel actually obtained two
ment al eval uations of Chase. He was first exam ned by Dr. John W
Perry, Jr., a psychol ogist, who found that Chase has a Full Scal e
|Qof 71, a Verbal 1Qof 77, and a Performance |Qof 64. Dr. Perry
concl uded that Chase was "mldly retarded”" on his Performance 1Q
but "borderline” on his Full Scale IQ As the district court
noted, Dr. Perry's assertion that the Performance I1Q was in the
mldly retarded range is undercut by the observation of Dr. Perry
that next followed, i.e., that Chase did not seemto be performng
at his best on that particular part of the test. Dr. Perry found
no indication of a thought disorder and concluded that Chase was
conpetent to stand trial and had been capable of distinguishing
right fromwong at the tinme of the offense. Dr. Perry concl uded
that Chase is "literate and has intellectual ability at |least in

the borderline range." (Enphasi s added). Dr. Perry found "no
evi dence of a nental disorder in observing himand in review ng his

hi story" and did not see a need for further tests.



Chase was subsequently examned by Dr. S Ray Pate, a
psychiatrist. Dr. Pate's report further erodes Chase's claim of

mental retardation, as this physician offered his expert opinion

that Chase did not have a nental illness and did not present a
hi story conpatible with having a nental illness at any tine in his
life.

The M ssissippi Suprenme Court concluded that Dr. Perry's
report did not present powerful evidence in favor of Chase and t hat
counsel appeared to be followng a strategy at sentencing of
showi ng the good in Chase to justify sparing his life rather than
trying to portray Chase as a victim This conclusion by the state
court was not contrary to or an unreasonabl e application of federal
| aw and was not an unreasonabl e determ nation of the facts in Iight
of the evidence, given the weak nature of the nental retardation
evi dence. Counsel's failure to develop and present mtigating
evidence of a defendant's low | Q and borderline retardati on does

not fail the Strickland test for effective assistance. See, e.d.,

Jones v. Johnson, 171 F.3d 270, 277 (5th Cir. 1999); Boyd v.

Johnson, 167 F.3d 907, 910-11 (5th Cr. 1999); Wllians v. Cain

125 F. 3d 269, 277 (5th Gr. 1997); Andrews v. Collins, 21 F. 3d 612,

624 (5th Cr. 1994); Duhanel v. Collins, 955 F.2d 962, 966 (5th

Cr. 1992); conpare Jones v. Thigpen, 788 F.2d 1101, 1102-03 (5th

Cir. 1986)(counsel was ineffective by failing to present any

mtigating evidence where habeas proceedings denonstrated that



prosecuti on and def ense agreed defendant was nentally retarded with
a full scale 1Q of less than 41).

Chase also argues that defense counsel was deficient in
failing to present evidence of his nental retardation at the
suppression heari ng. W note, as did the M ssissippi Suprene
Court, that Chase was not exam ned, and Dr. Perry did not issue his
report, until after the suppression hearing. See Chase, 699 So. 2d
at 529. Trial counsel could not be ineffective for failing to
present evidence that did not exist at the tinme of the suppression
heari ng; and Chase does not argue that counsel shoul d have obtai ned
a nmental eval uation sooner.

As for Chase’s contention that his post-arrest statenent was
not voluntary and that defense counsel should have presented
evidence of his retardation when his statenent was referenced at
trial, the state suprene court held that the trial court was privy
to Dr. Perry's report and that counsel was not ineffective for
failing to use Dr. Perry's report differently. 1d. Chase has not
shown that the state court's resolution of this issue was contrary
to or an unreasonable application of federal |aw 28 U S.C 8
2254(d).

B. Transport for nental evaluation

On federal habeas, Chase sought permssion to obtain a

psychiatric exam nation at his own expense. The district court



initially granted Chase perm ssion, directing that the eval uation
be conducted at the Mssissippi State Penitentiary in Parchman
M ssi ssippi. Wien nine nonths el apsed w thout counsel for Chase
havi ng obt ai ned an eval uati on, however, the district court reasoned
that there was no basis for counsel's del ay and wi t hdrew perm ssi on
for this evaluation. Chase argues that the district court erred by
failing to provide transportation to Jackson, M ssissippi, so that
t he exam nation coul d be conducted there, after being advised that
Chase's famly had sufficient funds to pay for an exam nation in
Jackson but not enough to pay the additional cost of transportation
for an expert willing to travel to Parchman

Chase submitted his original request for the assistance of
experts pursuant to 21 U. S.C. 8 848(q), which enpowers the district
court to authorize investigative, expert, or other services to
defendants, and allows the court to authorize paynent for such
services at governnent expense. A COA is not required to appea

t he denial of funds for expert assistance, see H Il v. Johnson, 210

F.3d 481, 487 n.3 (5th Cr. 2000). Furt hernore, Chase does not
argue that the court inproperly denied him funds; rather, his
argunent arises fromthe district court's order in response to his
notion for experts under 21 U S.C. § 848(q). Therefore, no COAis
necessary. W review orders involving 21 U S.C. § 848(q) for an
abuse of discretion. See id. at 487.

By rescinding its previous order granting Chase perm ssion to
obtain a psychiatric exam nation at his own expense, the district
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court inplicitly found that such an exam nati on was not necessary.
Chase nakes no argunent wth respect to the court's order,
contending only that when the court granted perm ssion for an
exam nation, it should have also provided funds for his
transportation to Jackson. As Chase does not expressly contest the
order rescinding permssion for a nental evaluation, the issue
whet her Chase shoul d have been transported to Jackson earlier is
moot. Further, Chase does not argue that the district court erred
by requiring him to pay for the evaluation, and he cites no
authority in support of his contention that the district court was
required to transport him This issue is deened abandoned because

of i nadequate briefing. See Martin v. Cain, 246 F.3d 471, 475 n. 1

(5th Cr.), cert. denied, 534 U S. 885 (2001); Yohey v. Collins,
985 F.2d 222, 224-25 (5th Gr. 1993).

Nei t her was the district court's order rescinding permssion
for the psychol ogi cal evaluation an abuse of discretion. At the
time of the rescission order, defense counsel had had nine nonths
wi thin which to obtain the evaluation. Yet she inforned the court
at a hearing that, just the previous day, she had contacted an
expert who mght be wlling to travel to Parchman but that she had
not worked out the details. Counsel, who had been pregnant during
the intervening tinme, did not explain why, in her absence, her co-
counsel could not have obtained an expert and had the exam nation
performed; and the parties had already briefed the issues on the

merits. Adistrict court has "inherent power to control its docket
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and prevent undue delays in the disposition of pending cases."

Boudwin v. Graystone Ins. Co., Ltd., 756 F.2d 399, 400 (5th Gr.

1985) (citing Link v. \Wabash R R Co., 370 U.S. 626 (1962)). W

perceive no reversible error.

Finally, in connection with the state proceedi ngs, Chase had
been examned by two experts, neither of whom provided solid
evi dence of actionable nental retardation. Chase sought additi onal
testing from the district court so that he could attenpt to
supplenent, if not contradict, that prior evidence. The district
court's denial of additional psychiatric testing under the
circunstances of this case was not an abuse of discretion. See

Barraza v. Cockrell, = F.3d __ (5th Cr. My 1, 2003, No. 02-

10979), 2003 W. 2002090 at *2.
C. Addi tional issues on which COA was deni ed

Chase asserts nunerous issues concerning the alleged
i neffective assistance of counsel and errors allegedly occurring
before and during his trial, as well as at his sentencing. The
district court did not grant a COA on any of these issues, and we
W Il not reviewissues uncertified by the district court unless the
petitioner explicitly requests that we expand the COA. See United

States v. Kimer, 150 F.3d 429, 431 (5th Gr. 1998). Only if the

petitioner expressly requests that the grant of COA be broadened to
cover issues on which the district court has denied COA nay we

consi der whether to expand the grant of COA to include such issues.
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Id. at 431. Chase asserts that the district court erred by denyi ng
a COA on the nunerous issues raised in his brief. W construe this
statenent as a request for expansion of the COA albeit marginally.

A COA may be issued only if the petitioner has "nade a
substantial show ng of the denial of a constitutional right." 28
US C § 2253(c)(2). This standard requires the petitioner to
"denonstrate that reasonable jurists would find the district
court's assessnent of the constitutional clainms debatable or

wong." Slack v. MDaniel, 529 U S 473, 484 (2000); see also

Mller-El v. Cockrell, 123 S. . 1029, 1039 (2003).

1. | nadequately briefed issues

As a prelimnary matter, Chase raises various ineffective
assi stance issues in a virtually summary or concl usi onal fashion,
failing to provide either record or case citations or |egal
anal ysi s. He asserts that trial counsel was ineffective by (1)
failing to object to six of eight perenptory challenges by the
state; (2) failing to object to the prosecutor's jury argunent; and
(3) failing to secure an instruction on a |l esser-included of fense.
As Chase has failed adequately to brief and seriously argue these

i ssues, they are deened abandoned. See Wods v. Cockrell, 307 F. 3d

353, 357 (5th Cr. 2002); see also FED. R Arp. P. 28(a)(9); United

States v. Posada-Rios, 158 F.3d 832, 867 (5th G r. 1998)(direct

appeal; issue waived where brief contained no argunent or
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di scussion of facts explaining why district court's findings were
i ncorrect).

2. Remai ni ng i ssues

Chase al so contends that (1) trial counsel was ineffective for
failing to subpoena Leslie Brown; (2) the trial court's failure to
renove a juror for cause denied Chase an inpartial trial; (3) the
trial court erroneously denied him individual, sequestered voir
dire; (4) an inperm ssible display of enotion by the victinis w dow
during her testinony deprived Chase of a fair trial; (5 the trial
court erred by excluding mtigating evidence involving Robert
Washi ngton' s character and opi nion testinony as to his own capacity
to kill; and (6) the trial court erred by allowing the jury to
consi der the aggravating circunstance of “pecuniary gain.” Chase
has not nmade the requisite showing to obtain a COAwth respect to
any of these issues. See Slack, 529 U. S. at 484; Mller-E, 123 S.
. at 1039.

Finally, Chase asserts that the district court erroneously
denied his notion to anmend his 28 U S.C. § 2254 petition to add

cl ai s under Apprendi v. New Jersey, 530 U. S. 466 (2000), and Penry

v. Johnson, 532 U S. 782 (2001). Indeed, the district court did

not grant a COA on the issue of its denial of Chase's petition for
perm ssion to anend. Al t hough Chase at |east asserted that the
district court should have granted a COA on the various issues

di scussed above, he nmakes no request what soever that the COA should
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be expanded to include this issue. W therefore need not consider

it. See Kiner, 150 F.3d at 431.

We note, however, that even if we were to construe Chase's
brief as a request for COA on this issue, it would be wthout
merit. As Chase's notion to anend his 28 U S.C. § 2254 petition
was not filed until considerably nore than ten days after the
district court had entered its final judgnent, the notion was
properly characterized as a FeED. R Qv. P. 60(b) notion. See

Harcon Barge Co., Inc. v. D & G Boat Rentals, Inc., 784 F.2d 665,

667 (5th Gr. 1986). A Rule 60(b) notion that purports to
chal l enge the denial of a 28 U S.C § 2254 petition but actually
attacks the underlying crimnal conviction my be construed as a

successive 28 U.S.C. 8§ 2254 application. See Fierro v. Johnson,

197 F.3d 147, 151 (5th Cr. 1999); see also United States v. Rich,

141 F.3d 550, 551-52 (5th CGir. 1998)(28 U.S.C. § 2255 case). The
district court thus properly construed the notion to anmend as a
motion to file a successive habeas application. As Chase had not
obtained our permssion to file a successive 28 US. C. § 2254
application, the district court properly denied the notion. See 28
U.S.C. § 2244(b)(3)(A); Fierro, 197 F.3d at 151.
[11. CONCLUSI ON

For the reasons set forth above, we deny Chase’s request to

expand the COA heretofore granted by the district court, and we

affirmthat court’s denial of habeas relief.
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AFFI RMED. Request for expansion of COA DEN ED.
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