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PER CURI AM
Al phonso Cave appeals the district court's denial of his
notion for enforcement of the wit of habeas corpus previously
issued by the court. Cave argues that the district court was
clearly erroneous inits determ nation that his attorney agreed to
post pone the date for resentenci ng beyond the tine period set forth
in the district court's prior order granting the wit. He al so
argues that the district court erred in its conclusion that the
prior order permtted postponenent by consent of the parties. W
affirm
| . BACKGROUND
In 1982 Cave was convicted of first degree nurder, arned
robbery, and ki dnappi ng. Consi st ent with the jury's
recommendation, the trial judge sentenced Cave to death. The
Fl orida Suprene Court affirned. Cave v. State, 476 So.2d 180
(Fla.1985), cert. denied, 476 U S. 1178, 106 S.Ct. 2907, 90 L. Ed. 2d

993 (1986). Cave's petition for state post-conviction relief was



denied and the Florida Supreme Court affirnmed. Cave v. State, 529
So. 2d 293 (Fl a. 1988).

Cave then filed his first petition for a wit of habeas corpus
under 28 U. S.C. A 8§ 2254, which was granted in part by the district
court. The district court held that Cave received ineffective
assi stance of counsel in both the guilt and sentencing phases of
his capital trial, but that he suffered prejudice at only the
sentenci ng phase. See Cave v. Singletary, 971 F.2d 1513, 1520-30
(11th G r.1992) (appendix). Accordingly, the court vacated Cave's
death sentence and ordered the state to resentence him The
district court's order fornms the basis of the present dispute. In
this order, issued on August 3, 1990, the district court stated, in
rel evant part:

Petitioner's petition for habeas corpus relief is granted as

to Petitioner's claim of ineffective assistance of counse

during the sentencing phase of his trial. Respondent the

State of Florida is directed to schedule a new sentencing

proceedi ng at which Petitioner may present evidence to a jury

on or before 90 days from the date of this Order. Upon
failure of the Respondent to hold a new sentencing hearing
within said 90 day period w thout an order from this Court
extending said tine for good cause, the sentence of death
i nposed on the Petitioner will be vacated and the Petitioner
sentenced to life inprisonment.
Id. at 1530. On August 13, 1990, Respondent filed a tinely notion
to alter or anend judgnent and a notion to stay further proceedi ngs
pendi ng reconsi deration and appeal . On Septenber 25, 1990, the
district court granted Respondent's notion to stay proceedings
pendi ng appeal and deni ed Respondent's notion to alter or anend.

W affirmed, id. at 1520,' and our mandate issued on Septenber 17,

'We affirmed the district court's conclusion that Cave had
received ineffective assistance of counsel at both phases of his
capital trial, but that he had only suffered prejudice at the



1992.

On Cctober 20, 1992, the Honorabl e Thomas Wal sh was desi gnat ed
as an acting circuit judge in Martin County, Florida, to preside
over Cave's resentencing, and the public defender's office was
appointed to represent Cave. On October 22, 1992, Judge Wl sh hel d
a status conference at which a date for resentencing was
est abl i shed. After soliciting prelimnary information from M.
Phil Yacucci, the assistant public defender representing Cave, as
to whether his office would have a conflict of interest in
representing Cave, the follow ng colloquy took place:

THE COURT: kay. Alright, Judge C anca has appointed
your office to represent M. Cave [and] until further notice

that's the way we're going to have it. |I'mhere to set this
case for trial within the nmandated tinme period. I'd be
aski ng—a couple of things are going to happen. First, I'm

going to set this case for trial Mnday norning—+'m sorry,

Monday afternoon commencing at 1:30 on Novenber 30. M.

Barl ow [the prosecutor], I'mgoing to need an order fromyou
to transport [Cave] back here as soon as possible...

MR. BARLOW Yes, Judge.

THE COURT: As soon as he gets back here, M. Yacucci, |
need you to sit down and talk with [Cave]. Review whatever
you' ve got in your office if anything even exists as to this
case at this tinme period. 1In the initial conversations with
your client I want to know nunber one whether you are going to
be ready for trial by November 30th. | need to know that as
soon as possible so that we can coordinate. And | know t hat
that is not a realistic tinme period and | know that you are
comng into this brand new, but we're going to set it wthin
the mandated tine period and after speaking with your client
if you need nore tine I'"'mgoing to give you a second date. |
can give you three weeks on April 26th, which is Mnday, and
go on fromthere. | can give you two weeks on February 1st,
and I'mnot even sure if that's going to be enough tine.

MR. YACUCCI: Judge, | would of course—aill be appearing
on Novenber 30. | anticipate if the public defender's office

penalty phase. [1d. at 1519-20. The parties did not raise and we
did not address the portion of the district court's order at
issue in this appeal.



represents himthat it will be at least until April seeing

that this was a death case. | have a call into the prior
publ i c defender who represented M. Cave. | wll confer with
hi m | will also check all the records that exist in ny

office to see whether there is a conflict and if there is, if
it is a continuing conflict, if it was just for the guilt
phase whether it would continue into the penalty phase that
we're at now and we wouldn't have to re-try the guilt, just
the penalty phase. So all of those questions we just don't
have the answers to now. | wll talk to M. Cave as soon as
he gets back and we will have those answers on Novenber 30t h.

THE COURT: COkay, well |'d hoped to have those answers
| ong before Novenber 30th. Once we get him back here then
would like to be notified after he gets back here by—M.
Barlow, you'll kind of know when he cones back, right?

MR. BARLOW Il will, Judge. "1l ask the sheriff's
departnment to give me a call as soon as he hits the jail
doors.

THE COURT: Alright, and if you'll notify me then I'I|
| ook at ny cal endar, have ny judicial assistant call both of
you all, and we'll set another hearing after you've had five
or six days with him

MR, YACUCC : Fi ne.

THE COURT: And you'll have five or six days before he
even gets here to find out about whether there is or is not a
conflict.

MR YACUCCI: W'Ill find that out.

THE COURT: And then we'll set any pending notions and
let's get that part resol ved as soon as possible, talk to him
about whether he wants to try this case as expeditiously as
possi ble, or if he wants to give you an opportunity to prepare

for this. And we'll go fromthere. Oher than transporting
hi mtoday, getting the public defender appointed, and setting
this case for trial, is there anything el se we need to do at

this time? M. Barl ow—

MR. BARLOW No, Judge, those were the issues that |
outlined to the court adm nistrator.

THE COURT: M. Yacucci?
MR. YACUCCI: No, Your Honor, | think that's it.
THE COURT: Ckay, we'll be in recess on this one.

On Novenber 17, 1992, Yacucci filed a nbtion to continue



resentencing and the court set a new date of April 26, 1993

Yacucci stated in this notion that he needed additional tinme to
investigate a ten-year old conflict which may have existed when
Cave first went to trial. Further, Yacucci stated that he needed
"at least until April, 1993 in order to secure and review trial
transcripts, depositions and statenents as well as to undertake a
conplete penalty phase background investigation which was
apparently never done by Defendant's trial counsel in 1982...."
Thereafter, upon notion by Yacucci to withdraw due to a conti nued
conflict of interest, the court appointed a different attorney to
represent Cave.

On April 6, 1993, Cave's new counsel noved for inposition of
alife sentence for failure to conply with the 90-day tine l[imt
i nposed by the district court's order. The state trial court
deni ed the notion and thereafter conducted a resentenci ng hearing
at whi ch Cave was agai n sentenced to death. On Septenber 21, 1993,
the Florida Suprene Court vacated Cave's second death sentence and
remanded the case for a new sentencing hearing before a different
state trial judge. Cave v. State of Florida, 660 So.2d 705
(Fl a. 1995) . 2

Meanwhi | e, on August 19, 1993, Cave filed a notion requesting
that the district court enforce its order granting the wit.® Upon

consideration of the transcript of the COctober 22, 1992, status

*The Florida Supreme Court vacated Cave's sentence on the
grounds that Judge Wal sh inproperly decided a notion for his own
di squalification fromthe case.

®He filed this notion i mediately after the state court
denied his notion to enforce the 90-day limtation period.



conference, the state trial court's ruling rejecting Cave's notion

for inposition of a life sentence, and its own prior order, the

district court denied Cave's notion.* Specifically, it found, in

rel evant part:

The State Court tinmely comenced the re-sentencing

proceedi ngs on Cctober 22, 1992 (Dkt. # 72). Upon agreenent

of the parties the trial date was set for Novenber 30, 1992.

Upon the request of Petitioner's counsel, the trial was

continued until April 1993. Mreover, the record shows that

foll owi ng several other delays either caused or consented to

by the Petitioner, an Order re-sentencing the Petitioner was
entered on June 25, 1993.

Accordingly, the court held that "the re-sentencing of the

Petitioner conplied with this Court's order...." Thi s appeal

ensued. ®

‘Al t hough the sane district court adjudicated Cave's notion
for enforcenment of the wit, a different district court judge
presi ded over the matter.

°In its brief, the State contends that Cave has failed to
exhaust the issue of the effect of the habeas order in state
court and therefore that he is precluded from seeking federal
habeas relief based on this order. See 28 U S.C A 8 2254(h)

("An application for a wit of habeas corpus ... shall not be
granted unless it appears that the applicant has exhausted the
remedi es available in the courts of the State...."); see

generally Rose v. Lundy, 455 U. S. 509, 102 S.C. 1198, 71 L.Ed.2d
379 (1982) (discussing exhaustion doctrine).

Subsequent to the filing of the State's brief in this
case, the Florida Suprene Court handed down its decision
vacating Cave's second death sentence based on procedural
flaws in the state trial judge's handling of a notion for
his own disqualification. |In this opinion, the Florida
Suprene Court noted, but did not address, Cave's claimthat
the district court's habeas order mandated inposition of a
life sentence. By remanding for resentencing on the
di squal ification notion issue, however, the Florida Suprene
Court inplicitly rejected Cave's habeas order claim
resent enci ng woul d have been noot if Cave's argunent that he
was entitled to a life sentence were valid. Therefore, even
if Cave's claimregardi ng enforcement of the original habeas
order had not been exhausted at the tinme his second habeas
petition was filed in the court, it is certainly exhausted
now that the Florida Suprenme Court has rejected it. Cave



1. DI SCUSSI ON
Cave argues that the district court's factual finding of an
agreenent between the parties to set the resentencing date beyond
the 90-day tinme limt is clearly erroneous. He contends that the
state judge set the date for Novenber 30 under the erroneous
assunption that this date was within the 90-day period. The
transcript of the October 22 status conference, according to Cave,
does not indicate that Yacucci agreed to a specific date for the
trial, but rather, that he nerely acquiesced in the court's
determ nati on
We di sagree. The district court's findings of fact with
respect to the status conference are not clearly erroneous. As a
prelimnary matter, we note that under a calculation of tine nost
favorable to Cave, the 90-day tinme period contenplated by the
district court's August 3, 1990, order woul d not have expired as of
the Qctober 22 status conference.® The fact that this hearing was
held within the 90-day period does not alone satisfy the terns of
the district court's order. The critical issue is whether the
parti es agreed at the Cctober 22 status conference to a particul ar
resent enci ng date.
The district court's conclusion that aninitial agreement was
reached at the OCctober 22 status conference is not clearly

erroneous. A fair reading of the transcript from the status

has available no further state renmedies with respect to this
claim and it is ripe for federal habeas review

®'n light of our resolution, we need not address the
calculation of the 90-day tinme franme which is addressed by the
di ssent and di sputed by the parties.



conference reveals an inplicit agreenent that resentencing would
t ake pl ace on Novenber 30, 1992. Judge Wal sh di spl ayed appropri ate
concern that the sentenci ng proceedi ngs conmence within the 90-day
period inposed by the district court. Judge Wal sh explicitly
of fered Yacucci the opportunity to expedite resentencing if he
desired. The significant fact is that all parties at the Cctober
22 status conference concurred in the decision to hold the
resentencing hearing on Novenber 30 unless counsel for Cave
requested a further extension. Qur conclusion that there was such
an agreenent ' derives strong support fromthe fact that the parties
at the October 22 status conference explicitly noted that the 90-
day period could be extended by |ater agreenent. Both the court
and counsel for Cave expressed the view that Cave's defense would
need nore tinme for preparation. Indeed, such an understanding is
evi denced by Yacucci's subsequent notion to post pone the sentencing

hearing until April 1993.°

‘The di ssent contends that the transcript of the October 22
status conference reveals nutual m stake and that such m stake
shoul d be borne by the State. W disagree. W believe the
significant fact is that Cave's counsel agreed to a particul ar
date. Wether he was | aboring under a m stake of fact or |aw as
to the true expiration date is less significant than the clear
and obvious fact that the interests of his client required nore
tine.

®Even if Yacucci's actions do not rise to the level of an
inplicit agreenent to an extension, his actions—+.e., actively
di scussing the date of the resentencing and the state of the
def ense preparation—ertainly constitute a wai ver of any
objection to the extension. The dissent rejoins that such waiver
was not an "intentional relinquishment of a known right or
privilege." See Johnson v. Zerbst, 304 U S. 458, 464, 58 S. Ct
1019, 1023, 82 L.Ed. 1461 (1938). W decline to apply that
standard in this situation, i.e., far afield of its customary
constitutional context. Cf. Schneckloth v. Bustanonte, 412 U. S
218, 235, 93 S. Ct. 2041, 2052, 36 L.Ed.2d 854 (1973) ("CQur cases
do not reflect an uncritical demand for a know ng and intelligent



Even assum ng that Yacucci agreed to extend the tine for
resentenci ng, Cave argues that any such agreenment is a nullity
because the district court's August 3, 1990, order provides that a
further order of the district court was the exclusive neans of

extending the tine.°®

We disagree. The district court construed
the meaning of its own prior order as permtting extension of the
original 90-day period by nutual agreenent. The district court's
interpretation of its own order is properly accorded deference on
appeal when its interpretation is reasonable. See Commercial Union
Ins. Co. v. Sepco Corp., 918 F.2d 920, 921 (11th G r.1990) (citing
Al abama Nursing Hone Ass'n v. Harris, 617 F.2d 385, 388 (5th
Cir.1980)). See also Matter of Chicago, Rock Island and Pacific
RR Co., 865 F.2d 807, 810-11 (7th G r.1988) ("W shall not
reverse a district court's interpretation of its own order unless
the record clearly shows an abuse of discretion. The district
court is in the best position to interpret its own orders.")
(citations and internal quotation marks omtted); Ander son .
St ephens, 875 F.2d 76, 80 n. 8 (4th Cir.1989) (appellate court nust

afford "the inherent deference due a district court when it

construes its own order"); Mchigan v. Allen Park, 954 F.2d 1201,

wai ver in every situation where a person has failed to invoke a
constitutional protection.”). Rather, any "right" or "privil ege"
in this case derives not fromthe Constitution, but solely froma
strict construction of district court's August 3, 1990 order.

The wai ver at issue here is nore anal ogous to the waiver
resulting fromthe failure of counsel to object at trial.
United States v. Teague, 953 F.2d 1525, 1531 (11th G r.1992) (en
banc) (discussing difference between rights waivabl e by defense
counsel on the defendant's behalf and those waivable only by the
def endant).

°The di ssent adopts this argunent.



1213 (6th G r.1992) ("[Al n appellate court shoul d accord deference
to a district court's construction of its ow earlier orders, if
that construction is reasonable."). The district court's
construction of its order is reasonable, especially in light of the
fact that the extensions benefitted Cave. Thus, we hold that the
sentencing proceedings in state court were not inconsistent with
the district court's order or the mandate of this Court.'®
I 11. CONCLUSI ON

Accordingly, the judgnment of the district court is

AFFI RVED.

KRAVI TCH, Circuit Judge, dissenting:

l.

The threshold question in this case is whether the State did,
in fact, resentence Cave within the 90 day tine franme specified by
t he habeas order so as to avoid the conditional mandate of a life
sent ence. In denying Cave's petition, the district court found
that the state <court "tinely comenced the re-sentencing
proceedi ngs on Cctober 22, 1992," setting a trial date of Novenber
30, 1992, "[u] pon agreenent of the parties.” It is unclear whether
the district court believed that the October 22 scheduling
conference was initself sufficient to conply with the terns of the
habeas order or that Cave waived the right to enforce the
condi tional habeas order by agreeing to a trial date outside the 90

day tinme limt. On appeal, the parties dispute both when the

“'n light of this conclusion, we need not address whether a
district court possesses the authority to issue a conditional
order permanently forbidding resentencing or, assum ng such
authority, whether the district court's August 3, 1990, order
appropriately exercised such authority.



resentencing tinme limt expired and when a "new sentencing
hearing,” within the neaning of the habeas order, was held. The
majority bases its affirnmance solely on the determ nation that the

90 day period was extended by agreenent of the parties.’

'Al though the majority does not address the cal cul ation of
the 90 day tinme period, the State challenges the district court's
finding that the period expired on Cctober 25, 1992. | note in
passing that the district court was correct.

The district court's habeas order was issued on August
3, 1990. The 90 days were to be counted "fromthe date of
this Order." On August 13, the State filed a tinely notion
to alter or anmend the judgnent, pursuant to Federal Rule of
Cvil Procedure 59, along with a notion to stay the habeas
order pending appeal. On Septenber 25, the district court
denied the Rule 59 notion but granted the notion to stay
pendi ng appeal to this court, apparently stopping the 90 day
clock after 53 days had el apsed. The opinion of this court
was i ssued on Septenber 17, 1992. Wth the 90 day cl ock
agai n running, on October 22, the state court judge, Judge
Wal sh, conducted the status conference at which Cave's
resent enci ng was schedul ed for Novenber 30. The 90 day
peri od woul d have expired on Cctober 25, as the district
court found. (The district court's order states, "Thus, the
State had until October 25, 1992 to conply with this Court's
Order regarding Petitioner's re-sentencing."”)

Chal l enging this finding of fact, the State offers a
novel recounting of days. It asserts that the filing of its
Rul e 59 notion on the tenth day after issuance of the order
shoul d have tolled the 90 day resentencing clock in the sanme
way that the filing of a Rule 59 notion tolls the tine
allowed for filing an appeal, see Federal Rule of Appellate
Procedure 4(a)(4). Accordingly, the State argues, the 90
day tinme imt would not have expired until sonme time in
Decenber, after Cave's counsel had requested a continuance
on Novenber 17. By requesting a continuance before the 90
day period had expired, the argunent goes, Cave woul d have
wai ved the right to enforce the resentencing tine limt.
(The State al so contends that Federal Rule of G vil
Procedure 62(a) would operate to toll the running of the 90
day period for ten days after entry of the district court's
order. Even if so, however, the additional ten days woul d
make no difference because Cave's counsel's request for a
continuance still would have been nade after the 90 days had
expired.)

The prem se of the State's argunent is dubious. Not
only does the State fail to cite a case in support of the



| nasmuch as the district court based its denial of habeas
relief on the fact that the scheduling conference was hel d before
the 90 day tinme limt expired, it ignored the clear | anguage of the
ori gi nal habeas order
Respondent the State of Florida is directed to schedul e a new
sent enci ng proceedi ng at which Petitioner may present evi dence
to a jury on or before 90 days fromthe date of this O der.
Upon failure of the Respondent to hold a new sentencing
hearing wthin said 90 day period without an Order fromthis
Court extending said time for good cause, the sentence of
death inposed on the Petitioner will be vacated and the
Petitioner sentenced to life inprisonnment.
Concei vably, the first sentence, read by itself, could be thought
anbi guous as between directing that the act of scheduling occur
wi thin 90 days and directing that a sentencing proceedi ng before a
jury comrence within 90 days. But the two sentences together | eave
little roomfor interpretation: if the State fails to hold a new
sentencing hearing—at which Cave may present evidence to a
jury—=ithin the designated tinme period, then Cave is to be
sentenced to life inprisonment. Merely scheduling such a hearing

is not, on the terms of the habeas order, sufficient.?

proposition that the filing of a petition for rehearing
tolls the time period of a conditional habeas order, but it
fails to cite binding precedent apparently to the contrary.
See Tifford v. Wainwight, 588 F.2d 954, 957 (5th G r.1979)
(90 day resentencing period specified in conditional habeas
order not tolled by state's petition for rehearing). The
State has no basis for concluding that the district court
was clearly erroneous in finding that the 90 day
resentencing tinme limt had expired on Cctober 25.
Consequently, Cave's counsel's request for a continuance on
Novenber 17 is irrelevant to the issue of the State's
conpliance with the habeas order

*The presiding state court judge at the scheduling
conference described his task as "to set this case for trial
within the mandated tinme period." R 72, Tr. of COct. 22, 1992
H'g at 3. This would seem an odd remark had the scheduling
conference itself been understood to discharge this



Apparently accepting that the scheduling conference itself was
not sufficient to discharge the State's tine-limted obligations
under the habeas order, the majority construes what happened at
that scheduling conference as an "agreenent"” to continue
resentenci ng beyond the 90 day period. There are two serious
problenms with that approach

First, nowhere in the habeas order is there any provision for
extensions of the 90 day resentencing tinme limt by agreenent of
the parties; to the contrary, the order expressly provides a
di fferent mechanism for extending the 90 day period: "an Order

"3 The order

fromthis Court extending said tine for good cause.
was a direction fromthe district court to the State; Cave sinply
| acked the power wunilaterally to forgive the State of its
court-inposed obligation.*

Second, assum ng that express agreenent by Cave to postpone
resentenci ng beyond the 90 day period would suffice to waive the
time limt, the transcript of the Cctober 22, 1992, scheduling

conference reveal s no such agreenent. Instead, it is evident from

responsibility.

®The State never availed itself of the habeas order's
invitation to petition the district court for such a "good cause"
extension of the 90 day resentencing peri od.

‘I nsof ar as the second district judge interpreted the order
drafted by the first district judge to permt extension of the 90
day period by agreenent, | doubt this msreading is, as the
majority argues, entitled to this court's deference. Although we
generally defer to a district judge's reasonable interpretation
of his own order, the only rationale for doing so—that the
district judge who drafted the order is in the best position to
know what he nmeant to say—di sappears when the judge doing the
interpreting is not the sanme person as the judge who did the
drafting. In any case, the interpretation inposed on the order
by the second district judge was, in my opinion, unreasonabl e.



the transcript that everyone in attendance at the OCctober 22
conference erroneously believed that the tentative date set for the
resentenci ng hearing, Novenber 30, 1992, was within the 90 day
period.® It is true that the attorney fromthe public defender's
of fice who was present at the conference apparently concurred in
t he judge's doubt that the public defender's office would be ready
for trial on Novenber 30; but it is also true that this attorney
did not consent to any date other than Novenber 30 at the
conference, |l et al one acknow edge that the 90 day limt m ght have
to be extended or waived.®

Because, by all indications, everyone at the conference
m st akenly believed that Novenber 30, 1992, was within the 90 day
period, there is no way that the | awyer representing Cave (who was

not hinself present) could have know ngly waived the 90 day limt

*There is no evidence in the record to suggest that Cave's
counsel knew that the 90 day period would expire at the end of
Oct ober and was wi t hhol ding this know edge fromthe state court
or that he was otherw se strategically delaying in the hope that
the 90 day period woul d expire before Cave was resentenced.
Cave's counsel was newy appoi nted and had not even spoken with
Cave at the tine of the scheduling conference.

®The majority says that its "conclusion that there was such
an agreenent derives strong support fromthe fact that the
parties at the October 22 status conference explicitly noted that
the 90-day period could be extended by | ater agreenent.” | am
not sure what the majority neans by "explicitly noted," as no one
at the scheduling conference actually said anythi ng about what
sort of procedure would suffice to extend the resentencing
period. Wiile the participants did contenplate putting off the
resentenci ng proceedings until April, there is no way of telling
fromthe transcript whether they believed that their agreenent to
do so would be sufficient to conply with the habeas order or
whet her instead the governnent would have to petition the
district court for a "good cause" extension. |In any case, the
attorney fromthe public defender's office did not agree to any
date that he did not believe (albeit m stakenly) was within the
90 day peri od.



or consented to an extension. Cf. Hamlton v. Watkins, 436 F.2d
1323, 1326 (5th Cir.1970) ("The accepted classic definition of
waiver is ... "an intentional relinquishnment or abandonnent of a
known right or privilege.' ") (quoting Johnson v. Zerbst, 304 U. S
458, 464, 58 S.Ct. 1019, 1023, 82 L.Ed. 1461 (1938)) (enphasis
added). The only question, then, is which party should bear the
"cost" of this nmutual mstake. | believe it should be the State.
The habeas order was directed to the State, not Cave, and the State
was in a better position to ensure conpliance by initiating
resentencing within the nandated period or requesting a "good
cause" extension.

The mpjority argues that Cave's tenporary counsel at the
sentencing hearing forfeited Cave's "entitlenent” to be resentenced
within 90 days by analogy to defense counsel's forfeiture of a
right by failing to object toits violation at trial. This |ine of
reasoning iterates the error of viewng the habeas order as
granting Cave a right or entitlenment—which he could subsequently
forfeit through his own negligence—+nstead of directing the State
to do sonethi ng—an obligation that woul d persist irrespective of
the actions of Cave or his counsel. W rse, the mpjority assunes
that the responsibility for ensuring resentencing within the 90 day
period falls not on the State but, perversely, on Cave hinself.
Nei ther the State nor Cave "objected"” at the scheduling hearing to
the immnent failure of the judge to order resentencing within the
speci fi ed period because neither was aware of the m scal cul ati on of
tinme. | do not understand the majority's view that Cave al one

shoul d be punished for a failure primarily, if not exclusively,



attributable to the State.
.

Gven that the State failed to hold a rescheduling hearing
within the 90 day period, the only question remaining is the
enforceability of the district court's habeas order nandating
inmposition of a life sentence. Issuing such an order is, under
some circunstances, wthin the authority of a habeas court.
Consequently, the district court was within its habeas jurisdiction
in issuing the order, and the order is not unenforceable per se.
Moreover, the further question of whether the conditional bar
agai nst resentencing was an appropriate exercise of the district
court's discretion on the facts of this case is not properly before
this court because the State failed to chall enge the formof habeas
relief granted by the district court in its previous Eleventh
Circuit appeal. | would conclude, therefore, that the habeas order
shoul d be enforced as witten, inposing on Cave a final sentence of
[ife inprisonnment.

The federal habeas statute enpowers federal courts to grant
relief "as law and justice require," 28 US. C § 2243, and
expressly contenpl ates renedies other than rel ease from custody,
see 28 U.S.C. 8§ 2244(b) ("release from custody or other remedy on
an application for a wit of habeas corpus”). The Suprene Court
consi stently has enphasi zed that a federal court is vested " "with
the | argest power to control and direct the formof judgnment to be
entered in cases brought up before it on habeas corpus.' " Hilton
v. Braunskill, 481 U S. 770, 774, 107 S.Ct. 2113, 2118, 95 L. Ed. 2d
724 (1987) (quoting In re Bonner, 151 U. S. 242, 260, 14 S. C. 323,



327, 38 L.Ed. 149 (1894)). Most commonly, courts granting habeas
relief issue "conditional rel ease" orders, which require the state
to rel ease the petitioner fromcustody or froman unconstitutional
sentence unless the petitioner is retried or resentenced within
sone specified (or a "reasonable") period of tine. Odinarily, if
the state fails to retry or resentence the petitioner within the
designated period of tinme, it may still rearrest and retry or
resentence the successful habeas petitioner at a later tine.’ See
Moore v. Zant, 972 F.2d 318, 320 (11th G r.1992), cert. deni ed, 507
U S 1007, 113 S.Ct. 1650, 123 L.Ed.2d 271 (1993).

The question presented here, however, is whether a habeas
court has the authority to issue a conditional order permanently
forbi ddi ng reprosecution or resentencing if the state fails to act
within a specified tinme period. (On the facts of this case, this
guesti on becones whether a habeas court can forbid further state
capital sentencing hearings once a death sentence has been held
unconstitutional and the state has failed to conmply with the
procedural requirenments of the resulting habeas order.) Three out
of four circuits to have decided this issue have held that federal
courts do have the authority to bar retrial of a habeas petitioner
who has successfully challenged his or her conviction. See Capps
v. Sullivan, 13 F. 3d 350, 352 (10th G r.1993); Foster v. Lockhart,
9 F.3d 722, 727 (8th Cr.1993) ("district court has authority to
preclude a state fromretrying a successful habeas petitioner when

the court deens that renmedy appropriate”); Burton v. Johnson, 975

‘Of course, the defendant's Sixth Arendnment speedy tri al
rights nmay be asserted against retrial in state court and, if
that fails, in a subsequent federal habeas petition.



F.2d 690, 693 (10th G r.1992), cert. denied, 507 U S 1043, 113
S.C. 1879, 123 L.Ed.2d 497 (1993); Heiser v. Ryan, 951 F.2d 559,
564 (3d Cir.1995). Only the Fifth Grcuit has indicated that a
habeas court |acks the power to permanently bar a state from
retrying or resentencing a defendant. See Smith v. Lucas, 9 F.3d
359, 365-67 (5th Gr.1993), cert. denied, --- US. ----, 115 S . C
98, 130 L.Ed.2d 47 (1994). But see Smith v. Lucas, 16 F.3d 638,
641 (5th Gir.) (on appeal fromthe district court's order on remand
fromthe previous Fifth Grcuit Smth decision, purporting only to
"have sonme doubt as to whether a federal court has the authority to
enter” a habeas order prohibiting the state from subsequently
seeki ng a death sentence) (enphasis added), cert. denied, --- U S
----, 115 S.Ct. 151, 130 L.Ed.2d 90 (1994).

Al though this circuit has not decided the issue, the nost
rel evant Eleventh Circuit case seens to conport with the mgjority
view that habeas courts have the power to bar retrial or
resentencing. In Mbore v. Zant, this court interpreted a
condi tional habeas order not to prohibit the state from subsequent
capital resentencing. Explaining the effect of the typical
condi tional habeas order, the court stated that after a successful
habeas petitioner is released from custody "the state may
ordinarily still rearrest and reprosecute that person,” and that
the grant of the wit "does not usually adjudicate the
constitutionality of future state acts directed at the petitioner."
972 F.2d at 320 (enphases added). Evidently, then, the court was
of the opinion that habeas courts could, under certain

ci rcunst ances, permanently bar reprosecution or resentencing.



| would hold that it is within the broad habeas power of a
federal court to issue an order permanently barring the state from
retrying or resentencing the petitioner. I ndeed, in sone cases
this may be the only effective formof habeas relief. For exanple,
if the basis for granting habeas relief is a violation of the
petitioner's Fifth  Anmendnent Doubl e Jeopardy rights or
insufficiency of the evidence, then barring a new trial would be
the only way to prevent the state fromiterating the constitutional
violation. Simlarly, a prisoner's Sixth Amendnent speedy tria
rights would be rendered neaningless if, even after a successfu
habeas petition asserting these rights, he or she could be tried or
sentenced at the will of the state.

O course, to recogni ze that this extrene renmedy i s authorized
is not to condone its routine use; habeas courts nust exercise
di scretion. O her courts to have recognized the authority of
habeas courts to inpose pernmanent bars on retrial or resentencing
sensibly have |imted the circunstances in which this form of
relief would be appropriate. See Capps, 13 F.3d at 352-53
(generally should be reserved for cases in which the
"constitutional violation ... cannot be renmedi ed by another trial,
or other exceptional circunstances exist such that the hol ding of
a new trial would be unjust”); Foster, 9 F.3d at 727 ("suitable
only in certain situations, such as when a retrial itself would
violate the petitioner's constitutional rights").

We need not now define the circunstances in which such relief
woul d be warranted, however, because the claimthat the district

court abused its discretion by mandati ng the conditional inposition



of alife sentence is not properly before this court. The State
admts that it did not challenge the formof relief specified in
t he habeas appeal on its previous appeal to the Eleventh Circuit.?
It is not necessary, therefore, for this court to determ ne whet her
the district court abused its discretion by nmandating the
conditional bar to retrial on the facts of this case; the formof
relief granted becane the | aw of this case when the State failed to
challenge it on the initial appeal.

This is precisely the situation confronted by the Tenth
Circuit in both Capps and Burton. In each of those cases, the
court held that the state had waived any chall enge to the habeas
remedy of pernmanent discharge. Capps, 13 F.3d at 353; Burton, 975
F.2d at 693-94. 1In fact, in Capps the court recognized that
"because nothing in the record suggests the constitutional
viol ation was not redressable in a new trial, the district court
apparently abused its discretion [by issuing a wit barring
retrial]."” 13 F.3d at 353. Neverthel ess, because the state did
not challenge the renedy in its initial appeal of the grant of
habeas to the Tenth Circuit, the court held that it was precluded
fromreviewing the form of habeas relief granted by the district
court. | d. | would follow the approach of the Tenth Circuit,
finding it dispositive that the district court was acting within
t he scope of its habeas authority.

[l

The State in this case not only failed to resentence Cave in

8 The State chal |l enged only the substantive (i.e., Strickland
) basis for granting the wit.



the time allotted but also failed to challenge the valid habeas
remedy granted by the district court inthe first Eleventh Grcuit
appeal . As a result, Cave should be sentenced to Ilife
i mpri sonment .

| respectfully DI SSENT.



