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OPINION

Beforethiscourt, the petitioner stands convicted of murdering Clarksville, Tennessee
residents Patrick and Rosemary Smith. The petitioner received and is presently serving a sentence
of life imprisonment for the felony murder of Patrick Smith. A jury imposed the death penalty as
punishment for the petitioner’ sinvolvement in Rosemary Smith’ shomicide. The petitioner initiated
and has pursued a collateral attack, intheform of a post-conviction petition, against hisconvictions
and death sentence. The petition for relief was denied, and on this appeal, we are called upon to
review the post-conviction court’s findings and conclusions that led to the dismissal of the post-
conviction petition.

Our appellate inquiry begins with an overview of the procedura and factual history
of the case and movesto a summary of the post-conviction claims and the evidentiary hearings on
those claims. Next, we examine the post-conviction court’s rationale for its treatment of the
petitioner’s claims. Last, we evaluate whether the record and applicable law support the post-
conviction court’s rulings, mindful that different standards of appellate review attach to different
aspects of the rulings.

PROCEDURAL BACKGROUND

Following a1988 jury trial, Ronnie M. Cauthern and Brett Patterson were convicted
in Montgomery County of first degree burglary, aggravated rape, and two counts of felony murder
for their involvement in a 1987 home invasion that occurred in Clarksville. At a separate penalty
trial, thejury sentenced Patterson to lifeimprisonment, and the petitioner received the death penalty
for both homicides. Satev. Cauthern, 778 SW.2d 39, 40 (Tenn. 1989), cert. denied, 495 U.S. 904,
110 S. Ct. 1922 (1990). On direct appeal, the Tennessee Supreme Court affirmed the petitioner’s
convictions but remanded to the trial court for aresentencing trial. 1d. at 47-48."

Because of pretrial publicity, venue was transferred to Gibson County. A jury
selected from that county in 1995 sentenced the petitioner to lifeimprisonment for the murder of Mr.
Smith and imposed the death penalty for themurder of Mrs. Smith, based on the“ especially heinous,
atrociousor cruel” nature of themurder. See Tenn. Code Ann. 8§ 39-13-204(i)(5) (1991). The court

! At that time, by statute, death penalty cases were appealed directly to the Tennessee Supreme Court. See
Tenn. Code Ann. § 39-13-206(a)(1) (1991) (“Whenever the death penalty is imposed for first degree murder . . ., the
defendant shall have the right of direct appeal from the trial court to the Tennessee supreme court, which shall have
exclusive appellate jurisdiction.”). Since that time, the statute has been amended to provide for a direct appeal to the
court of criminal appeals, with automatic review by the supreme court if the conviction and death sentence are affirmed
by the intermediate appellate court. 1d. § 39-13-206(a)(1) (2003).
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of criminal appeal sand the supreme court affirmed the sentence. Statev. Cauthern, 967 S.\W.2d 726
(Tenn. 1998); Sate v. Ronnie Michael Cauthern, No. 02C01-9506-CC-00164 (Tenn. Crim. App.
Nashville, Dec. 2, 1996).

In 1999, the petitioner timely filed a pro se petition for post-conviction relief. The
petition was filed in Montgomery County, but the case was transferred shortly thereafter to Gibson
County, where counsel was appointed and a stay of execution wasissued. Ultimately, pursuant to
ajoint motion of the state and the petitioner, the matter was reassigned to Montgomery County for
consideration and disposition. A multi-day evidentiary hearing was conducted over a period of
months, and the parties submitted written closing argumentsin September 2001. On November 21,
2001, the post-conviction court issued an exhaustive, 63-page memorandum and order dismissing
the petition.

OVERVIEW OF 1988 TRIAL AND 1995 RESENTENCING TRIAL

We begin with afactual summary of the evidence from the jury trials leading to the
petitioner’s convictions and sentences for the murders of Patrick and Rosemary Smith. Thesefacts
are taken from and appear in the two earlier 1989 and 1998 supreme court opinions.

The Smiths were both captainsin the U.S. Army stationed at
Fort Campbell Kentucky. . .. Both were nurses. When neither of
them reported to their duty stations on the morning of 9 January 1987
and telephone calls to their home received no answer, two persons
from the base went to their home, observed broken glassin the rear
door, and both carsinthegarage. A 911 call was made and the police
arrived promptly and discovered the body of Patrick Smith lying face
down on the bed in the master bedroom, facing 90 degrees counter
clockwise from his slegping position, and wrapped in the top sheet.
He had been strangled to death, apparently with a length of 880
military cord. The bed was broken and tilted indicating a violent
struggle had taken place.

Cauthern, 778 S.W.2d at 40.

... The body of Rosemary Smith was discovered in another
bedroom; her underclothes were next to her body and her nightgown
wasin the corner of theroom. A scarf had been tied around her neck
and knotted, with asmall vase inserted between the nape of the neck
and the knot, creating a tourniquet.

... Credit cards, electronic gear and a videocassette recorder

appearedto bemissing fromthehouse. Policefound costumejewelry
in the house, but no jewery of value.
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Cauthern, 967 S\W.2d at 730.

The policefound thetelephoneline had been cut near itsentry
into the outside wall of the house. A shoe print was found on the
back door that matched Patterson’ sshoe. In astatement that he gave
police he admitted kicking the back door once or twice, but said it
would not open so they obtained a hammer and broke the pane of
glass nearest the door knob to gain entry. The house was ransacked,
chest of drawers open, luggage and clothing scattered about. In the
master bedroom, the police found a piece of paper upon which was
written defendant Cauthern’s name, address and tel ephone number.
Rosemary Smith’'s sister testified she was familiar with both her
sister’s and her brother-in-law’s handwriting and the information
about Cauthern was not written by either of them. The cumulative
evidence [established] that defendant and the Smiths had been
acquainted for approximately a year at the time of the murders, that
he had performed some work on Patrick’s Mercedes and perhaps
some additional work at their home, although he said in one of his
statementsthat he had never been inside their home until the evening
of 8 January 1987.

Cauthern, 778 S.W.2d at 40.

... James Phillip Andrew testified [at both trials] that he was
withthedefendant, Ronnie Cauthern, and Brett Patterson shortly after
the offenses. While watching television, they all saw an account of
the Smiths’ murdersin which areward was offered for information.
Cauthern told Andrew that he had worked for the Smithsin the past
and that he broke into their home and made the woman get into the
closet, while he and Patterson strangled the man. Cauthern told
Andrew that he raped the woman once and that he had stolen a
wedding ring, aVCR, and some credit cards. . . . .

Joe Denning, Andrew’ s roommate, also testified that Ronnie
Cauthernadmitted hisroleinthekillings. Cautherntold Denning that
he had cut the telephone linesto the house, had broken in through the
back door, had shined flashlights in the victims' faces in order to
wakethem, and had placed Rosemary Smithinacloset. Headmitted
to Denning that he had raped the woman and poured wine coolers
over her, and then attempted to kill her. He said he tried to strangle
the woman by tying a scarf around her neck, but did not have the
strength to kill her, so he used the vase to create atourniquet. . . .
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Cauthern’s former girlfriend, Jackie Pigue, testified that on
Thursday night, January 8, 1987, Cauthern and Patterson were
“solemn” and “quiet.” The next day Cauthern gave her awatch and
awedding ring. He told her that someone owed him money and he
was holding theitemsascollateral. When shelater saw anewsreport
regarding the murders and Cauthern’s arrest, she went to the police
and gave them the jewelry.

Cauthern and Patterson were arrested on January 12, 1987.
Search warrants were obtained for Cauthern’s car and Patterson’s
house. Among the items found were the victims' credit cards,
identification cards, receipts, checks and two key rings containing
keyswhich unlocked the Smiths' home and automobiles. The police
also found two ski masks, several handguns, aroll of 880 military
cord, and Patrick Smith’s jacket.

Initially, Cauthern gave several statementsto thepolice, all of
which were admitted into evidence at the sentencing hearing. Inthe
first statement, he denied knowing the Smiths or anything about the
murders. In alater statement, which was recorded and transcribed,
Cauthern admitted that he was in the Smiths' home, but denied that
he had raped or murdered anyone. Claiming that he and Mrs. Smith
were having an affair, he contended that she had called and invited
him to cometo the Smith house and enter through the back door. He
said that both he and Patterson had consensual sex with Mrs. Smith,
and he denied that he participated in the murders, raped thevictim, or
removed any items from the house.

[Atthe 1995 resentencingtrial], Cautherntestified that hewas
nineteen yearsold at the time of the murders. He stated that he never
knew his birth father and saw his birth mother approximately three
times during his entire life. His birth mother died, and he was
adopted by his maternal grandmother and step-grandfather who
moved to Clarksville in 1973. The defendant attended Northeast
High School, but dropped out to care for his grandmother who had
Parkinson’s disease, so that his step-grandfather could continue to
work. Hewas married at the age of eighteen and at the time of the
hearing, had an eight-year-old son. Although he had divorced his
son’s mother, he continued to see his son every threeto five months.
Since his incarceration he had remarried. His wife, who lived in
Canada, was not at the hearing. Hetestified that he helps his parents
by writing letters for them.



Cauthern aso sad he had completed the Graduate

Equivalency Examination and a paralegal course since being
incarcerated, and he serves as a teacher’s aide to the unit prison
teacher. Hehasachieved“A” statusat Riverbend Maximum Security
Institutionfor privilege purposes, whichisthehighest statusavailable
for a prisoner. He introduced letters of appreciation from a
correctional officer and the prison teacher. A Unit Review Panel
Hearing form containing positive comments concerning hisbehavior
and attitude was also introduced. He makes extramoney by drawing
greeting cards and selling them to other prisoners. Charles Tracy, a
teacher for the Department of Correction, testified that he chose
Cauthern as ateacher’s aide because he gets along well with others
and has good communication skills.

Cauthern, 967 S.W.2d at 730-31 (footnote omitted).

In the course of our opinion, when necessary, we will set out in greater detail the
evidence and testimony from the earlier trias.

GROUNDSFOR RELIEF

On appeal, the petitioner pursuesseven principal claims, with multiplesub-parts. The

principal claims are:

Trial counsel’s performance was deficient and prejudicia;

The state withheld an excul patory police report and other information from
trial counsdl;

The death sentence in this case violates the principles set forth in Apprendi
v. New Jersey and Ring v. Arizong;

The petitioner, who is a German national, was not notified of his right to
German consular assistance and services in violation of the Vienna
Convention on Consular Relations (VCCR);

The post-conviction court erroneously ruled that some of the post-conviction
claims had been waived or previously determined;

The system of capital punishment in Tennessee is unconstitutional, and
appellate counsel rendered ineffective assistance of counsel by failing to
attack the petitioner’ s death sentence on this basis; and



. Erroneous jury instructions and trial counsel’s failure to object thereto
skewed the weighing of aggravating and mitigating factors, thereby
obstructing the right to a fair trial and depriving the petitioner of effective
assistance of counsel.

Many of these claims have interlocking themes and similar components.
POST-CONVICTION EVIDENTIARY HEARINGS

At the post-conviction hearings, the petitioner presented testimony from twelve
witnesses. Three family members, two family friends, and the petitioner’s former wife testified
about the petitioner’s upbringing and socia history. The two attorneys who had previously
represented the petitioner recounted their investigative efforts, pretrial preparation, andtria strategy
on the petitioner’ sbehalf. Two former law enforcement officerstestified to Brett Patterson’s prior
criminal history and his suspected involvement in the rape and strangulation death of a teenage
femaein Los Alamos, New Mexico. An expert in clinical and forensic psychiatry testified about
his evaluation of the petitioner and the resulting diagnosis. Last, the Deputy Consul General to the
German Consulate in Atlanta, Georgiatestified as an expert on the subjects of German citizenship,
the petitioner’ s genealogy that could qualify him for German citizenship, and the requirements of
the Vienna Convention when a German national is arrested in the United States. In rebuttal to the
petitioner’ sexperts, the state presented testimony from a psychol ogist who had been retained by the
prosecution to perform a forensic evaluation of the petitioner and from a senior counsel with a
Washington, D.C. law firm whose practice focused on public and private international law. The
petitioner did not testify in support of his bid for post-conviction relief.

A. ThePetitioner’s Social History

The petitioner was born in Tennessee on September 5, 1967. Hisbiological parents
were Raymond Huhn, a German citizen, and Christine Tatteryn Huhn, a Canadian citizen. During
ChristineHuhn' spregnancy, Raymond Huhnwasarrested for burglary andimprisonedin California.
Needing aplaceto live, Christine Huhn contacted her mother-in-law, Dagmar Huhn Cauthern, who
lived in Tennessee and who invited Christine Huhn to stay with the Cauthern family.

Dagmar Huhn’ shusband, Roy Cauthern, Sr., had served inthemilitary during World
War |I. Evidently, while he was stationed in Germany, he met hisfuturewife, a German citizen who
ultimately became a casualty of the Allied bombings of that country. Little is known of Dagmar
Huhn's life in Germany other than giving birth to one child, Raymond.? Many years after the
surrender of Germany and Japan, Dagmar Huhn immigrated to the United States and renewed her
acquaintance with Roy Cauthern, Sr. He had been recently widowed in 1962, and he was asingle

2 W efind no suggestion in therecord before usthat Roy Cauthern could have been Raymond Huhn’ sbiological
father.
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parent to four children: Melinda, Mary Louise, Eveann, and Roy Cauthern, Jr. In February of 1963,
Dagmar Huhn and Roy Cauthern, Sr. were married.

Christine Huhn gave birth in 1967 to the petitioner while she was living with the
Cautherns. When the petitioner was approximately six weeks old, Dagmar Cauthern prevailed upon
Christine Huhn to return to California to divorce Raymond Huhn. When Christine Huhn |eft,
Dagmar Cauthern then reported that Christine had abandoned her child, which allowed Dagmar and
Roy Cauthern to officially adopt the petitioner. The petitioner first learned of his adopted status
when he was a teenager and discovered his birth certificate.

By the time of the post-conviction hearings in 2000 and 2001, the petitioner’s
biologica parentsweredeceased. Hisadoptivefather, Roy Cauthern, diedin 1997, and hisadoptive
mother/biological grandmother, Dagmar Cauthern, was suffering from Parkinson’s Disease and
living inanursing home. Hisstepsister, Mary Louise, succumbed to leukemiain 1980, but the other
step-siblings were dive.

Thethreeremaining step-siblings, MdindaCauthern Allen, Roy “Bud” Cauthern, Jr.,
and Eveann Cauthern Palmer, testified at the post-conviction hearings about their lives before and
after their father’ s marriage to Dagmar Huhn. None of them had testified at the petitioner’s earlier
trials. Each sibling recalled an idyllic family life before the death of their mother, and their
relationship with Dagmar Huhn initially was quite positive. When, however, Dagmar becametheir
stepmother, she changed -- in Melinda Allen’s words -- “[a]most overnight.” By all accounts,
Dagmar Cauthern abused the children physically and emotionaly. The older children were the
primary targets, but as the younger children matured, they also joined the ranks of the abused.

What follows is a summary of the Cauthern children’s testimony. Sufficeit to say
that the parties, the parties witnesses, and the post-conviction court are in agreement that the
environment in the Cauthern household was defined by Dagmar Cauthern’s behavior. From the
post-conviction testimony, the primary disputed issues that arose were whether the petitioner
received preferential treatment from Dagmar Cauthern in terms of the severity and duration of the
abuse and whether the Cauthern children would have been available and willing to testify on the
petitioner’s behalf in 1988 or 1995.

MelindaCauthern Allentestified that shewasel even yearsold when her mother died;
Budwasten yearsold; Mary Louisewassix; and Eveann wasfive. Accordingto MelindaAllen, her
stepmother was very demanding. Dagmar Cauthern would scream and curse at the children when
she was angry and would hit them when their father was not present. According to MelindaAllen,
Dagmar Cauthern would randomly assign household chores to the children, and she would punish
them if the chores were not performed to her satisfaction. Melinda Allen testified that Dagmar
Cauthern would hit them with whatever objects were nearby, such as abroom, a belt, or awooden
spoon. The children werefrightened of their stepmother, who at times would awaken them at night
by hitting them or would hide behind the door and ambush them with a stick when they came home
from school.



MelindaAllen related that birthdays were not celebrated in the Cauthern household,
and the children were not alowed to invite friends to the house or to eat dinner with their father.
Also, the children were permitted to bathe only once aweek, so as not to foul the bathroom.

Melinda Allen was sixteen years old when the petitioner was born. Sheleft hometo
jointhe Air Force approximately sixteen monthslater. At that time, Eveann and the petitioner were
the youngest children, and Eveann seemed to be the favored or “privileged” child. When Melinda
Allen occasionally returned home to visit, she noted that the petitioner appeared to have assumed
Eveann’ s position as the privileged child, “the apple of [Dagmar’ 5| eye.”

MelindaAllenlearned of the petitioner’ sarrest through an aunt who had seen areport
ontelevision. No one ever contacted her about the petitioner’s original trial or resentencing trial.
When asked whether she would have assisted and testified in the earlier proceedings had she been
contacted, Melinda Allen responded, “I doubt it.” She, likewise, stated that she would not have
cooperated with any mental hedth professionals about the Cauthern family background. She
explained her reluctance: “Y ou see because it would hurt my daddy. | couldn’t do anything to hurt
him.” Only if her brother or sisters had “properly approached” her with approval from their father
would Melinda Allen have assisted.

Bud Cauthern’ saccount of hischildhood mirroredthat of hisolder sister. Heendured
Dagmar Cauthern’s beatings for significant and trivial misdeeds alike. He testified that his
stepmother’ s favorite thing was “to haul off and slap you right in the face.” Because of Dagmar
Cauthern’ s obsession about hygiene, he often would urinate at night into a soda bottle and void his
bowels outside. He witnessed physical assaults upon his sisters, while his father, who was
“browbeat[en]” and verbally abused by Dagmar, remained a passive observer.

Bud Cauthern testified that he ran away from home when he was sixteen years old
and enlisted into the military. The petitioner was approximately six months old when heleft. Bud
Cauthern servedin Vietnam, where hewaswounded, and he described hisexperiencein that conflict
as preferable to the treatment he received from Dagmar Cauthern.

Bud Cauthern also witnessed Eveann'’ s transition from being the “golden child” of
the family to joining the “Slave labor force.” When that happened, the petitioner assumed favored-
child status. Later on, however, when the petitioner was in high school, he became the object of
Dagmar Cauthern’s abuse, which Bud Cauthern saw on his periodic visits with the family.
According to Bud Cauthern, the relationship between the petitioner and Dagmar Cauthern
“depend[ed] on which side of the bed she got up on in the morning.” There were times when the
petitioner “could do no wrong,” and “other times he couldn’t breathe to suit her.”

Bud Cauthern learned of the petitioner’s arrest from his sister, Melinda Allen. No
one ever contacted him about the case or about the resentencing trial in 1995. Before hewould have
assisted with the petitioner’ scase, Bud Cauthern testified that he “would havetalked to daddy first.”



If hisfather wanted him to help the petitioner, he would have done so; otherwise, “if it would have
bothered daddy or hurt him [he] probably wouldn’t have doneit.”

Eveann Palmer was in Germany with her husband, who was stationed there in the
military, when she learned that the petitioner had been arrested for murder. She testified that she
believed her father was the one who contacted her. Eveann Palmer called from Germany and spoke
with the petitioner’s attorney. Her recollection was that the attorney never asked her for help and
never inquired about family background information.

Eveann Palmer was not aware of the petitioner’ sresentencingtrial in 1995. Shestill
maintained contact with her sisters and brother at that time, and the petitioner’s attorney certainly
could have located her if her assistance had been needed. Eveann Palmer testified that she would
have spoken to and tried to assist the petitioner’ s counsel had she been approached in 1988 or 1995.
In addition, she maintained that she would have testified at those times had she been asked.

Eveann Palmer was five years old when her father married Dagmar Huhn. Eveann
Palmer was the youngest child, and sherecalled being treated very well until she was approximately
ten years old. The petitioner was born at that time, and the abuse started. Even before Eveann
Palmer becamethetarget of abuse, shetestified that she saw how her stepmother acted and what her
stepmother was capabl e of doing. Sherecalled that one of Dagmar Cauthern’ sfavorite punishments
was to make the children stand in a corner for hours. Like the other children, Eveann Palmer
remembered being slapped in the face and waking up as Dagmar Cauthern was beating her. At one
point, Dagmar Cauthern chased after Eveann and her sister, Mary Louise, with agun threatening to
kill them.

Eveann Palmer | eft the family and joined the army when she was eighteen years ol d.
The petitioner was eight years old when she left, and at that point, Eveann Palmer said that the
petitioner was still regarded as the favorite child. When, however, Eveann Palmer returned to visit
thefamily from timeto time, she noticed that Dagmar Cauthern had begun treating the petitioner as
she had the other children.

Eveann Palmer testified that neither Melinda nor Bud received the “golden child’
treatment. For atime, Eveann and the petitioner were “golden children.” Even so, Eveann Palmer
explained that “you’ re living with guilt, because you see what your brothers and sisters are going
through and you also deal with that guilt.”

Inadditionto hisstep siblings, the petitioner called hisformer wifeand two neighbors
to testify about the Cauthern household. By thetime the neighbors, William and Brigitte Pope, met
the Cautherns, Dagmar Cauthern was confined to awheel chair with Parkinson’ s Disease. Mr. Pope
was a Sergeant First Class at Ft. Campbell, and Roy Cauthern spent most of histimeworking at an
automotive facility on the military base known as the Hobby Shop. Mr. Pope recalled that Roy
Cauthern would transport Dagmar in an RV to the Hobby Shop where he could watch over her and
make sure that she was fed and received her medicine. Mr. Pope aso recalled that the petitioner
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often would come to the Hobby Shop with Roy Cauthern. To Mr. Pope, the petitioner always
seemed happy to build and fix things; Mr. Pope also described the petitioner as “starving for
attention.”

In discussing Dagmar Cauthern, both Mr. and Mrs. Pope painted an unflattering
picture of a demanding, unpleasant, and mean-spirited individua. Dagmar Cauthern often
complained to the Popes that her husband mistreated her, did not feed her, and beat her. The Popes
never saw any evidenceto substantiate these all egations, and they got to the point that they could not
believe anything that Dagmar Cauthern said. Mr. Pope affirmed that he “definitely” would have
testified for the petitioner had he been contacted either in 1988 or 1995.

Thepetitioner’ sformer spouse, LucindaMiracle, chronicled her experienceswith her
in-laws while married to the petitioner. Ms. Miracle testified that she and the petitioner were
married for approximatey fourteen months, from December 1985 to February 1987. Their onechild,
aboy, was fourteen years old at the time of the post-conviction hearing. During the marriage, Ms.
Miracle and the petitioner lived occasionally with Roy and Dagmar Cauthern.

Ms. Miracletestified that somedays Dagmar loved her alot, while other days Dagmar
could not “stand the sight” of her. The petitioner received the same treatment, and Dagmar seemed
to yell at him constantly. By that time, Dagmar’ s Parkinson’ s Disease had progressed such that she
was periodically inawheelchair. Ms. Miracle said that the Cautherns wanted her and the petitioner
living with them to have someone to take care of them. Ms. Miracle related that even after the
petitioner was incarcerated, she maintained arelationship with the Cautherns so they could seethe
grandchild. Once, when the boy was eight years old, he called Ms. Miracle crying and asking for
her to come get him because he had spilled something and Dagmar was being mean to him.

Ms. Miracle testified about her “up and down” relationship with the petitioner. She
related that the petitioner had trouble being close to people and that he would often disappear for
weekswith friends. She said that the petitioner “really looked for the acceptance from other men,”
and she described him as a “follower.” She also said that he had been unfaithful during their
marriage.

During Ms. Miracle’'s pregnancy, she and the petitioner were living with the
Cautherns. Shetestified that the petitioner discovered paperwork in Dagmar’ s pocketbook proving
that the Cauthernswerenot hisbiological parents. Ms. Miraclesaid that the petitioner was upset and
felt asif hislife had been alie. A few months before the Smiths' homicides, the petitioner met
Christine, hisbiological mother. Their reunion, however, was short lived; she had terminal cancer
and died within afew weeks.

Ms. Miracle remembered that she was introduced at one point to the petitioner’s
attorney, but he never asked her any questions. Had the attorney requested information about the
petitioner’s background, Ms. Miracle testified that “absolutely” she would have cooperated and
would have testified in 1988 or 1995.
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B. Post-Conviction Psychological Evaluations

The post-conviction proceedings in this case featured two classic “battles of the
experts.” We begin with the clash between Dr. Keith Caruso and Dr. John Spencer.

The record shows that prior to his 1988 trial and at the request of the defense, the
petitioner underwent aforensic eval uation to determine his competency to stand trial and his sanity
at thetime of the offense. That evaluation resulted in a conclusion that he was competent and sane.
Post-conviction counsel arranged for abroader forensic evaluation of the petitioner by Dr. Caruso,
and the state was permitted to have its own expert, Dr. Spencer, evaluate the petitioner. Doctor
Caruso was accepted by the post-conviction court as an expert in clinical and forensic psychiatry,
and Dr. Spencer was qualified as an expert in psychology.

From Dr. Caruso’s examination of the petitioner and hisinvestigation and review of
other sources, he made multiplediagnosesof the petitioner, including antisocial personality disorder,
borderline personality disorder, post-traumatic stress disorder, polysubstance abuse, hallucinogen
intoxication, history of closed head injury, multiple psychosocia stressors, and ongoing legal
stressors. Doctor Caruso testified that the petitioner suffered from post-traumatic stress disorder as
aresult of witnessing and experiencing physical and emotional abuse by Dagmar Cauthern. Doctor
Caruso’ s diagnosis of polysubstance abuse at the time of the offense was based on the petitioner’s
report that he abused Vivarin and LSD, aswell as acohol and marijuana. Doctor Caruso admitted
that it was “very difficult” to build a rapport with the petitioner, and it took some time before Dr.
Caruso believed that he was getting accurate information from the petitioner. Doctor Caruso also
admitted that the petitioner had a history of deceitfulness.

Doctor Caruso explained his diagnosis of borderline personality disorder with
narcissistic features as a condition characterized by an unstable sense of self, interpersonal
relationships, and emotional states and by difficulty controlling anger or impulses. He further
explained the diagnosis of antisocial personality disorder as resulting from afailure to conform to
socia norms of lawful behavior. In hisopinion, the petitioner was al so suffering from psychosocial
stressorsat thetime of offense, including marital problems, asense of abandonment by hisbiological
parents, and a sense of betrayal when his status of favored child changed to that of abused victim.

Asfor the petitioner’ s view of the rape of Rosemary Smith, Dr. Caruso testified that
it was about rage and not sexual gratification. From what the petitioner had related, Dr. Caruso
testified that he believed that the petitioner was struggling with Mrs. Smith, and he fell at the top of
the stairs. Something about smelling the carpet and falling at the top of the stairs reminded the
petitioner of an occasion, asachild, when hefell over avacuum cleaner and Dagmar Cauthern beat
him. Doctor Caruso aso believed that there were other associationa similarities between Mrs.
Smith and Dagmar Cauthern that triggered the petitioner’s violent behavior. Even so, Dr. Caruso
did not think that the petitioner was insane at the time of the attacks. “[T]here may have been alot
of emotional baggage that was tied to it, and may have been symbolically . . . someone else, but |
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think ultimately there is no evidence of insanity or the inability to form the intent to commit that
particular act.”

Interms of what kind of penalty mitigation evidence could have been devel oped and
presented on the petitioner’s behalf in his earlier trias, Dr. Caruso testified that he found multiple
statutory and non-statutory mitigating circumstances. First, the petitioner was suffering from
extreme mental or emotional disturbance at the time the crimes were committed. Second, the
petitioner acted under the substantial domination of hisco-defendant, Patterson. Third, the petitioner
was only nineteen years old and extremely immature at the time of the offenses. Fourth, the
petitioner’s capacity to appreciate the wrongfulness of his conduct or to conform it to the
requirements of the law was substantially impaired by his post-traumatic stress disorder and
hallucinogen intoxication. Fifth, the petitioner has afamily history suggesting that he has agenetic
predisposition to impulsive behavior. Sixth, the petitioner has a history of closed head trauma,
which has been linked to reduced impul se control and impulsiveviolence. Seventh, the petitioner’s
history of physical and emotional abuse and neglect was severe enough to lead to borderline
personality with narcissistic features and antisocial personality disorder, which are markers for
severely impaired coping ability.

Doctor Caruso concluded that the petitioner’s post-traumatic stress disorder is
treatable by medication and psychotherapy. To Dr. Caruso, the petitioner also seemed to be more
stable in a prison setting than in his earlier life because of the structured environment of a
correctional facility.

Not surprisingly, Dr. Spencer disagreed with nearly every conclusion and diagnosis
reached by Dr. Caruso. From his review of documents and witness statements and based on
interviewing the petitioner, Dr. Spencer did not believethat the petitioner was acting under extreme
mental or emotional disturbance at thetime of the offense. Nor did Dr. Spencer seeany indications
to suggest that the petitioner was under the “ substantial” domination of another person at the time
of the offense. Doctor Spencer based these opinions, inter alia, on the crime scene video and his
interview with the petitioner. Hetestified that the petitioner exhibited very “goal directed” behavior
at the time of the offense, including wearing a mask, carrying a firearm to the scene of the crime,
cutting the telephone lines to the house, and making a forced entry into the residence. Doctor
Spencer analogized the attacks as similar to a “military operation,” and he saw no evidence that
Patterson was trying to control the petitioner.

Overall, Dr. Spencer testified that his evaluation detected no mental retardation or
disease. The petitioner, to Dr. Spencer, appeared “well organized,” “articulate,” “engaging,” and
“socially skillful.” Doctor Spencer wasfirm that he saw no evidence suggesting, as Dr. Caruso had,
that the killing of the Smiths was a symbolic killing of Dagmar Cauthern to the petitioner. The
petitioner denied to Dr. Spencer making any such association at the time. Also significant to Dr.
Spencer wasthat among thechildren, the petitioner wasa“favored child.” Doctor Spencer reasoned
that the petitioner’s abuse did not start until he was older and that the other children, who were
treated far worse, seemed to have turned out okay for the most part. Doctor Spencer testified that
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he had no reason to believe that the step-siblings’ description of the Cauthern household was
incorrect or untruthful. The bulk of the information, he said, indicated that Dagmar Cauthern was
“an unpleasant, angry, controlling, vindictive woman.”

C. Testimony of Former Trial Counsel

For the Montgomery County trial in 1988, one attorney was appointed to represent
the petitioner, although two attorneys were assigned to Brett Patterson’s defense. The petitioner’s
attorney evidently never requested that co-counsel be appointed to assist him in defending against
the dual homicide charges for which the state was seeking the death penalty.

Trial counsel testified that he began practicing law in 1973. Prior to his appointment
to represent the petitioner, trial counsel had not beeninvolved in any death penalty cases and had not
attended any death penalty seminars. Counsel attested that at thetime of the petitioner’ strial, hewas
aware that procedures existed to seek support services in death pendty cases. The only expert
assistance that counsel sought prior to trial, however, was a psychological evaluation limited to
determining competency to stand trial and sanity at thetime of the offenses. No other mental health
examination was ever performed. Asfor other support servicesthat could have been, but were not,
requested, trial counsel explained, “ The other matters, | felt comfortable that | investigated them
myself. Asfar asexpertsgo in any other these other areas, | guessin my judgment | didn’t think |
needed them.”

Regardingthepetitioner’ ssocia history and family background, trial counsel testified
that herelied on information from Roy and Dagmar Cauthern. Trial counsel admitted that he never
tried to contact any of the petitioner’s step-siblings, but he believed that he spoke with the
petitioner’ sformer wifeand father-in-law, both of whom attended thetrial. Tria counsel also never
sought any birth, adoption, juvenile, or school records and never had the petitioner sign releasesfor
any such information. Counsel said that he was aware that the petitioner was adopted, and counsel
learned from Dagmar Cauthern that the petitioner’ s biological father was incarcerated. Asfor the
petitioner’s biological mother, trial counsel knew only that her name was Christine. Counsel was
unaware that she was a Canadian citizen. Counsel neither sought records about the biological
parents, nor did he investigate Damgar Cauthern’s German background, which was obvious from
her accent.

Trial counsd’ s knowledge of Patterson’ s background was even sketchier. Counsel
said that all he knew about Patterson before trial was that he had been in the military. Counsel did
not learn until the trial was underway that Patterson had been suspected of murder in New Mexico;
counsel learned that information during abreak in the trial proceedings from a conversation with a
New Mexico law enforcement officer who was attending thetrial. At the post-conviction hearing,
trial counsel was shown records from the prosecution’ s files containing information about the New
Mexico investigation and Patterson’s criminal history. Counsel testified that those records were
never provided to him. Similarly, trial counsel was shown a police report from the prosecution’s
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files containing information that could have been used to impeach witness James Andrew; that
report, according to counsel, had not been disclosed to him.

Tria counsel was asked to describe the theory of defense and to explain why hedid
not seek a severance from co-defendant Patterson. Tria counsel testified that the theory was to
“throw as much onto Patterson as possible.” Going to tria with Patterson, trial counsel believed,
would reduce the petitioner’s chances of being convicted and receiving the death penalty. Trial
counsel viewed Patterson as more cul pable and wanted the jury to be able to compare Patterson’s
age and larger size with the petitioner’s relative youth. Counsel was asked and admitted that
psychological support services “[p]robably” would have helpful in pursing that defense strategy.

Trial counsel testified that at thefirst sentencingtrial, the petitioner did well ondirect
examination but “crumbled on cross’” examination. At the 1995 resentencing trial, trial counsel’s
strategy was to portray the petitioner in the most favorable light possible in terms of showing how
he had matured and become a better person since he had been incarcerated. Tria counsel did not,
however, object to the prosecution’ srepeated characterization, in closing argument, of the petitioner
asthe“evil one.” Tria counsel claimed that he did not want to draw unnecessary attention to the
“rather obnoxiousargument” and that, at any rate, the Tennessee Supreme Court found the argument
to be harmless.

Aswiththefirst trial, counsel did not seek any support servicesfor the resentencing
trial. His explanation was that he “had talked to Ronnie [Cauthern] many times before that,” and
he“just felt like nothing elsein [his] judgment was needed in that regard.” Asfor Roy and Damgar
Cauthern, trial counsel described the adoptive parents as very “guarded” in providing information
about the biological parents. For the resentencing trial, trial counsel did solicit the services of
another attorney to help him with the trial. The first attorney who agreed to serve as co-counsel,
however, had to withdraw after accepting employment with the district attorney general’ soffice. A
second attorney, who agreed to help, was not appointed until mid-November 1994, approximately
two months before the sentencing retrial. Trial counsel testified that he directed co-counsdl to read
the record and offer any suggestions or ideas on how to approach the resentencing trial.

Co-counsel had been practicing law approximately four years when he became
involved in the petitioner’ sresentencing. Co-counsel testified that he began working on the caseon
November 15, 1994, and that trial commenced on January 24, 1995. Co-counsel described himself
as“second chair” on the case, having no experiencein defending capital cases. He said that he spent
considerable time reviewing the transcripts from the first trial, but otherwise his involvement in
pretrial preparation was limited. Based on histime records, co-counsel testified that he spoke with
the petitioner three times and that he interviewed one witness.

Co-counsel was asked about expert services and psychological evaluations. He
testified that he knew that procedures existed to secure funds for expert assistance in death penalty
cases but that no assistancewas sought for the 1995 resentencing trial. Furthermore, hetestified that
he was aware that there had been some earlier psychological examination of the petitioner. Co-
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counsel was not familiar with any specifics, but he stated that he was under the impression that the
results of that examination were unfavorable.

Thedefensetheory at resentencing, according to co-counsel, wasto present Patterson
as being more culpable even though the previous jury had returned life sentences for Patterson’s
involvement inthe homicides. Atthesametime, the defensewanted to emphasizefavorabl e aspects
of the petitioner’ slife both prior to and following the homicides. The defense, however, wanted to
avoid having the petitioner testify because he could be cross-examined about damaging testimony
he had given at the first trial. The defense also wanted to avoid calling Patterson as a witness
because he was an “unknown,” and they did not know what he might say on the stand.

D. Testimony of New Mexico Law Enforcement Officers

Gregory Talley testified at the post-conviction hearing that he previously served as
Deputy Police Chief of the Los Alamos Police Department in New Mexico. While with the police
department, Deputy Chief Talley becamefamiliar with Brett Patterson. According to Deputy Chief
Talley, Patterson was the primary suspect in the 1981 strangulation death of a teenager in Los
Alamos. The teenager was discovered in her bedroom, and the autopsy indicated possible and
penetration. Deputy Chief Taley testified that the case was still open but admitted that Patterson
had never been charged for the murder. Deputy Chief Talley further testified that he was never
contacted by anyone representing the petitioner, but he would have been willing to testify if
requested. Deputy Chief Talley described Patterson as a“wannabe’ cowboy and manipulative.

Alan Kirk served as the Los Alamos County Police Chief from 1988 to 1998. He
testified that Patterson first came to his attention because of traffic violations. Kirk related that
Patterson did not seem to be accepted by his peers and that Patterson would drive around the
community looking for people with whom to associate. Kirk was personally involved in the
investigation of theteenagegirl’ smurder in 1981. Kirk stated that Patterson and the murdered girl’s
brother “hung out” together and that Patterson was a suspect in the unsolved murder. Kirk testified
that the petitioner’ s attorney never interviewed him but that he once met with the petitioner’s lead
counsel because Kirk wanted to interview the petitioner to determine if he had any useful
information about Patterson.

E. TheVienna Convention on Consular Rights

The second battle of the expertsin this case featured Bernd Kuebart, who testified
for the petitioner, and Brice Clagett, who testified for the state. The credentials of both men are
impressive and impeccable.

At the time of histestimony, Mr. Kuebart lived in Atlanta, Georgia and was posted
with the German Consulate General. Mr. Kuebart’s officia title was Deputy Consul General, and
he appeared at the post-conviction proceedingswith the permission of the German government. Mr.
Kuebart explained that he was authorized to testify about German law relative to citizenship, the
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detailsof thepetitioner’ sgeneal ogy, Germany’ sposition on the death penalty, and about the consul ar
procedures followed when a German citizen is arrested in the United States. Regarding his
qgualifications, Mr. Kuebart rel ated that heisan attorney and has specializedin International Law and
European Law. He had been posted by the German government to numerous placesin the world,
and he once was posted with the German Delegation to the Commission on Human Rights. Mr.
Kuebart testified that he had dealt with the Vienna Convention on a regular basis through his
postingsin Tehran and Atlanta.

According to Mr. Kuebart, when a German citizen is arrested in United States, the
Vienna Convention requires that the person be notified by the arresting authorities of the right to
contact his or her consulate or embassy. If the individual wishes contact, the arresting authorities
arerequired to inform the consulate or embassy that an arrest has been made. Mr. Kuebart testified
that at that point, the Consul Genera will contact the arrested person and undertake to determine
whether the attorney on the case is adequately qualified or whether a more qualified attorney is
required to properly defend the arrested individual. Mr. Kuebart identified death penalty cases as
causing the greatest concern, and additional procedures are followed in those cases, including
allocating funds for attorney fees and necessary investigative services. Mr. Kuebart stated that the
same services would be offered to dual citizens provided the individual had German citizenship.

From the records that he had reviewed, Mr. Kuebart believed that there was a high
degreeof probability that the petitioner wasaGerman citizen. For citizenship purposes, German law
examines decendency. Mr. Kuebart testified that it appeared that Dagmar Huhn was a German
citizen, having been born in Niedershschmalkaldem, in central Germany, and that she gave birth to
Raymond Huhn (the petitioner’s biological father) without benefit of marriage. Mr. Kuebart
explained that for a child born out of wedlock, citizenship is conferred through the mother, thus
bestowing German citizenship onthepetitioner’ shiological father. Ontheother hand, childrenborn
of a marriage receive citizenship through the father. It appeared to Mr. Kuebart that because the
petitioner’ s biological parents were married, the petitioner had the status of a German citizen. Mr.
Kubert admitted that nothing about the petitioner’s physical appearance indicated German
citizenship, and no evidence had been uncovered suggesting that the petitioner had any direct
connection with Germany.

Mr. Kuebart further conceded that the death penalty is not presently contrary to
customary international law. Asfor the Vienna Convention, Mr. Kuebart admitted that the United
States State Department does not agree with Germany’ sinterpretation of the Vienna Convention as
conferring individual rights to the person arrested; that dispute is presently pending before the
International Court of Justice.

Brice Clagett testified for the state as an expert in international law. He is senior
counsel with thelaw firm of Covington and Burling in Washington, D.C. and practicesmostly inthe
areas of public and private international law. Mr. Clagett first addressed the death penalty in the
international community, and he agreed with Mr. Kuebart that the death penalty is not unlawful
under customary international law.
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Mr. Clagett testified that dual nationality or citizenship has a rocky history. The
United States State Department takes the position that aperson who isacitizen of the United States
and another country may be treated exclusively as a United States citizen, such that consular
notification is not required if the detaineeis aUnited States citizen. According to Mr. Clagett, the
United States notified Germany of its position in 1998. Mr. Clagett said that the United States
Supreme Court regards a position taken by the State Department with “great respect” but not as
determinative. Furthermore, Mr. Clagett testified that in his opinion, pursuant to the Vienna
Convention, an individual defendant does not have standing to litigate the consular notification
provision.

After Messrs. Kuebart and Clagett testified, but whilethe post-conviction hearingwas
underway, the German Consulateissued original citizenship documentsverifying that the petitioner
isaGerman citizen. Copies of the documents were offered and received as exhibits to the hearing.

At theconclusion of theevidentiary hearings, the post-conviction court requested that
the parties submit written arguments summarizing their respective positions. The post-conviction
court reviewed thefilings and issued an Order Dismissing Post-Conviction Petition on November
21, 2001.

POST-CONVICTION COURT’'SFINDINGS AND CONCLUSIONS

The post-conviction court began its analysis with the petitioner’s ineffective
assistance of counsel claim related to the guilt phase of his original trial in 1988. The court
accredited the evidence that trial counsel chose not to enlist co-counsel or an investigator and did
not attend any death penalty seminars or seek guidance from available capital caseresource centers.
Nonethel ess, the court found that the petitioner had failed to demonstrate how such assistancewould
have benefitted the defense.

Withregardto morespecific complaintsabout trial counsel’ srepresentation, the post-
conviction court characterized the proof as* often brief and unhelpful.” For example, the petitioner
had complained about the jury selection processand trial counsel’ sfailureto request the services of
ajury consultant. Citing thelack of proof on these issues, the court held that the petitioner had not
carried hisclear-and-convincing-evidence burden. Likewise, the court found that scant evidencehad
been offered supporting the claimsthat trial counsel did not adequately communicate with the client
and did not adequately advise the petitioner about hisright to testify. Inview of trial counsel’stime
sheets and the petitioner’ sfailureto testify during the post-conviction proceedings, the court found
no basisto credit those claims.

Oneof therecurrent themes of the post-conviction proceedingswasthealeged unmet
need for amental health expert to assist thedefense. The post-conviction court pointed out that prior
to the 1988 trial, the petitioner was evaluated for competency to stand trial and sanity at the time of
the offenses. Inasmuch as Dr. Caruso also opined that the petitioner was competent and sane, the
post-conviction court surmised that, in connection with the guilt phase of the 1988 trial, expert
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mental health testimony could not have supplied a diminished-capacity defense. Furthermore, the
post-conviction court ruled that the petitioner had not shown that he or his family members would
have cooperated with a mental health expert in preparation for the 1988 trial.

The post-conviction court did agree, in part, with one of the petitioner’ s complaints
about counsdl’ s effectiveness during the 1988 trial. The court found that counseal’ s services were
deficient for failing to timely file a new trial motion following the 1988 trial. Even so, the court
ruled that the petitioner had failed to demonstrate prejudice in terms of meritorious issues having
been waived by counsel’ sinaction. The court pointed out that despite counsel’ slapse, the supreme
court had ordered a new sentencing hearing for the petitioner and that Patterson had unsuccessfully
raised many issues, also applicable to the petitioner, on direct appeal .

The post-conviction court next turned its attention to the petitioner’s ineffective
assistance of counsel claim related to the 1995 resentencing trial. In its order denying post-
conviction relief, the court indicated that it had canvassed the transcripts of the 1995 proceedings.
From that review, the court related numerous examples showing that counsel had aggressively and
competently represented the petitioner’s interests. The court regarded co-counsel’s official
appointment immediately prior totrial asinsignificant because co-counsel had beenareadyinvolved
in the case for two months preceding the trial.

The post-conviction court also highlighted counsel’ s and co-counsel’ s effectiveness
in terms of their efforts to minimize culpability, inter alia, by showing the jury that the petitioner
suffered from drug and/or a cohol intoxication at the time of the murders, by advancing the defense
theory that the petitioner wasan unwilling participant in Patterson’ s schemewithout ever subjecting
the petitioner to cross-examination, by convincing the court to permit questioning of witness Joseph
Denning about admissions of responsibility that Patterson made, and by persuading the court to
inform the jury that Patterson did not receive the death penalty for hisinvolvement in the murders.

Thepost-conviction court took into consideration that counsel focused onthepositive
and negative aspects of the petitioner’ s life, before and after the homicides. The jury learned that
the petitioner never met hisbiological father, saw hisbiological mother only on three occasions, and
that he did not discover that he was adopted until he was fifteen or sixteen years old. Counsel
presented evidence that the petitioner never graduated from high school, having dropped out in his
sophomoreyear to help carefor hisadoptive mother who suffered from Parkinson’ s Disease. When
he was eighteen years old, the petitioner married and later fathered a son with whom he maintained
a relationship, despite divorce. The jury aso learned that while imprisoned, the petitioner had
excellent attitude and behavior reports, was tutoring other inmates, and had earned his Graduate

3 The petitioner has abandoned on appeal many of his original allegations of counsel’s ineffectiveness in
connection with his 1988 trial. Except as otherwise noted and discussed in this opinion, we decline to engage in any
protracted analysis of counsel’s performance at the petitioner’s original trial. We agree with the post-conviction court
that much of the petitioner’s proof directed at the 1988 trial was “often brief and unhelpful.”
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Equivalency Diploma. From theevidence, thejury was persuaded that the petitioner did not deserve
the death penalty for Mr. Smith’s death.

Because much of the petitioner’s evidence addressed his social history, the post-
conviction court dealt separately with the claim that counsel failed to adequately investigate the
petitioner’ s background and present mitigation proof during the 1995 resentencing trial. Although
crediting the testimony describing lifein Roy and Dagmar Cauthern’ s household, the court rejected
the claim for nine reasons, many of which relate to the petitioner’ sfailureto testify during the post-
conviction proceedings and the corresponding failure of proof.

Q) Relying on the petitioner’ sown account of hischildhood was
not professionally unreasonable, particularly because no
evidence suggested that Roy or Dagmar Cauthern ever gave
trial counsel any reason to suspect that he“ endured adifficult
or abusive childhood”;

2 Even if further investigation was warranted, the post-
conviction court was “convinced that [the] petitioner and
many of hispost-conviction witnesseswould havedeclined to
testify and/or speak with a mental health expert about the
alleged abuse’;

3 Because of the close relationship between the petitioner and
his adoptive father, the court did not believe that the
petitioner would have conveyed to amenta health expert any
information that reflected negatively on either adoptive
parent;

4 Becausethe petitioner had given multiple conflicting accounts
of the Smiths' murders and even gave inconsistent accounts
to Drs. Caruso and Spencer, the court was not convinced that
anything the petitioner would have shared with a mental
health expert in 1988 or 1995 would have been consistent
with the latest account conveyed to Dr. Caruso;

5) Even if the petitioner had spoken with amental health expert
and his lay witnesses had been interviewed and prepared to
testify, the court found it “ unlikely that [the] petitioner would
have permitted [trial counsel] to present the lay or expert
testimony to the jury”;
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(6) Compared with his siblings abusive upbringing, the
petitioner led a “charmed life,” thereby making lay witness
testimony less, not more, helpful;

@) Theversion of eventsthat the petitioner related to Dr. Caruso
and Dr. Caruso’'s interpretation of those events are
inconsistent with every other account that the petitioner has
given and with the crime-scene evidence, and the state could
have effectively cross-examined Dr. Caruso about the
inconsistencies and undermined the defense mitigation

strategy,

(8 Had Dr. Caruso testified during the 1995 resentencing trial,
histestimony “would have angered the jurors and diminished
the effectiveness of other mitigation proof” that trial counsel
presented; and

9 The vivid and disturbing circumstances under which Mrs.
Smithwasraped and murdered strongly supported application
of the especialy heinous, atrocious, or cruel aggravating
factor, and that aggravating factor greatly outweighed the
mitigation evidence that the petitioner criticizestrial counsel
for not presenting.

The post-conviction court also addressed separately the complaint that trial counsel
failed to object to the state's closing argument at the resentencing trial. The court declined to
“second-guess’ counsel’ s decision, which according to counsel’ stestimony was atactical decision.
Even, however, if it was objectively unreasonable not to object, the post-conviction court observed
that the Tennessee Supreme Court had previously found the state’ sargument to be improper but not
sufficient to warrant anew trial.

The next major issue that the post-conviction court addressed involved the Vienna
Convention on Consular Relations (VCCR). Insofar as the petitioner was claming ineffective
assistance based ontrial counsel’ sfailureto research the petitioner’ sgeneal ogy and failureto assert
that his rights under the VCCR had been violated, the post-conviction court concluded that neither
deficient performance nor prejudice had been proven. The court found that counsel’ s assumption
that the petitioner was aUnited States citizen was reasonabl e because nothing about the petitioner’s
appearance or speech suggested that hemight beaforeign national. Additionally, the court observed
that no proof had been offered to show that a competent attorney should have been aware of the
VCCR at the time of the petitioner’s 1988 trial and/or 1995 resentencing.

From the prejudice standpoint, the post-conviction court pointed out the lack of
evidence that the State Department would have taken the position that the VCCR afforded a dual
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national any protectionsor rights. The court also reasoned that even if counsel should haveignored
the State Department’ s position and contacted the German Consul ate, the evidence offered at the
post-conviction hearing did not establish what, in his case, Germany would have offered to do or,
for that matter, whether the petitioner would have accepted Germany’ s assistance if offered.

For many similar reasons, the post-conviction court dismissed the petitioner’'s
argument that the state independently violated his rights under the VCCR. From the evidence, the
most favorable conclusion that the court said it could reach was that the petitioner was a dual
national, in which case the notification requirements of the VCCR do not apply, according to the
State Department. Additionally, thepost-conviction court expressed the opinion that any protections
under the VCCR are not constitutional in nature and that, at any rate, the petitioner had waived the
issue.

As part of his bid for post-conviction relief, the petitioner had asserted that his
convictionsand sentencesviolateamultitude of international agreementsand declarations, including
the Universal Declaration of Human Rights, the Convention Against Torture and Other Cruel,
Inhuman, or Degrading Treatment or Punishment, the American Convention on Human Rights, the
International Covenant on Civil and Political Rights, the American Declaration of the Rights and
Duties of Man, the International Covenant on Economic, Social and Cultural Rights, the
International Convention on the Elimination of All Forms of Racial Discrimination, and the
Convention on the Elimination of All Forms of Discrimination Against Women. The post-
conviction court dismissed the issue as not appropriate for post-conviction relief, as having been
waived, as contrary to Mr. Clagett’ s testimony regarding international law, and as lacking factual
support inthis particular case. Asfor thecompanionissue of counsel’sineffectivenessinfailingto
raise the alleged internationa rights violations, the post-conviction court stated that the record did
not establish deficient performance or prejudice.

The next issue that the post-conviction court discussed at length centered on James
Andrew, who knew the petitioner and Patterson and who testified at the petitioner’ s 1988 and 1995
trials about incul patory statements the petitioner made concerning the roles that he and Patterson
playedinthe Smiths' murders. The petitioner advanced two post-conviction claims. Thefirst clam
was that trial counsel did not adequately impeach Andrew, thereby depriving the petitioner of the
effective assistance of counsel. The second clam was that the state had withheld excul patory
information and a police report that could have been used to impeach Andrew’ s testimony.

On the first claim, the post-conviction court found that counsel’s handling of
Andrew’s testimony was primarily a tria tactic, not to be second-guessed. More fundamentaly,
however, the court concluded “without hesitation that [the] petitioner suffered no prejudice.” Inthe
court’ sestimation, the petitioner’ sguilt was* overwhelming during the 1988trial[,] and the sentence
imposed during the 1995 trial was strongly supported by the record even in the absence of Andrew’s
testimony.”
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Onthesecond claim, which alleged adue processviolation, the post-conviction court
found that the state had withheld from the defense a police report and information regarding
Andrew’s compensation or expectation of additional compensation. Nonetheless, the court
concluded that the information was not “material” in the strict sense required to establish a Brady
violation. In reaching this conclusion, the court separately considered the materiality of the
information asit related to the guilt portion of the petitioner’ strial in 1988 and the 1995 resentencing
trial.

In seeking post-conviction relief, the petitioner also initiated a three-fold attack on
theway that histrial counsel dealt with co-defendant Patterson. The petitioner complained that his
attorneyswereineffectivein failing to seek a severance from Patterson when the murdersweretried
in 1988 and in failing to use information, during the 1988 and 1995 trials, that Patterson was a
suspect in aNew Mexico homicide. The petitioner further complained about the disparity between
the two life sentences that Patterson received and the death penalty that the petitioner received for
Mrs. Smith’s homicide.

The post-conviction court credited trial counsel’ s testimony that the decision not to
seek a severance was a strategic one, and it declined to second-guess that strategy. At any rate, the
court concluded that the petitioner had failed to provetherequisite prejudicefrom being tried jointly
with Patterson. Concerning Patterson’ s suspected involvement in an unrelated homicidein another
state, the post-conviction court was not convinced that trial counsel’ sinvestigation wasinadequate,
but evenif it was, the unrel ated homicide suspicionswould not have been admissible. Theoutcome
of the 1988 and 1995 trials, moreover, would not have been affected in the court’ s estimation, given
the overwhel ming evidence of the petitioner’ sguilt and other similar evidence, including Denning’'s
cross-examination testimony at resentencing, that Patterson told Denning that Patterson was
responsible for killing both victims. The court analyzed the sentencing-disparity complaint from a
factual standpoint and found it lacking.

The remaining issues that the post-conviction court identified and analyzed were
counsel’s alleged ineffectiveness in failing to attack Tennessee’'s method for conducting a
proportionality review of death-sentenced defendants, counsel’s failure to challenge the
constitutionality of Tennessee’ sdeath penalty scheme, the adequacy of thejury instructionsfromthe
1988 and 1995 trials and counsel’ s performance related thereto, and the cumulative effect of any
errors. The post-conviction court found that many of the clams had been waived or previously
determined. By reference to similar and/or identical issues that had been previously raised and
rejected in published opinions, the post-conviction court also quickly disposed of those claims.

BURDENS OF PROOF AND STANDARDS OF APPELLATE REVIEW
To obtain post-conviction relief, a petitioner must show that hisor her conviction or
sentence is void or voidable because of the abridgment of a constitutional right. Tenn. Code Ann.

§ 40-30-103 (2003). The petitioner bears the burden of proving factual allegationsin the petition
for post-conviction relief by clear and convincing evidence. 1d. § 40-30-110(f) (2003). Evidence
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is clear and convincing when there is no serious or substantial doubt about the accuracy of the
conclusions drawn from the evidence. Hicks v. State, 983 S.W.2d 240, 245 (Tenn. Crim. App.
1998).

Oncethe court assigned to hear and adjudicate the post-conviction petition hasruled,
its factual findings are subject to a de novo review by this court; however, we must accord those
factual findings apresumption of correctness, which is overcome only when a preponderance of the
evidenceis contrary to the post-conviction court’ sfactual findings. Fieldsv. Sate, 40 S.W.3d 450,
456 (Tenn. 2001). A reviewing court, in other words, may not re-weigh or re-evauate these
findings, may not substituteitsinferencesfor those of the post-conviction court, and may not second-
guess questions concerning the credibility of witnesses and the weight and value of their testimony.
SeeBlack v. Sate, 794 S.W.2d 752, 755 (Tenn. Crim. App. 1990). The burden is on the petitioner
to show that the evidence preponderates against the lower court’ sfindings. See Clenny v. Sate, 576
SW.2d 12, 14 (Tenn. Crim. App. 1978). On the other hand, a post-conviction court’ s conclusions
of law are subject to a purely de novo review by this court, with no presumption of correctness.
Fields, 40 SW.3d at 457.

For the seven principal claimsthat the petitioner is pursing on appea, there are more
exacting, clam-specific burdens of proof and standards of appellate review that also apply. The
following is an overview of those burdens and standards.

Ineffective Assistance of Counsel: The Sixth Amendment to the United States
Consgtitution and Article |, section 9 of the Tennessee Constitution both require that an accused in
acrimina case receive effective assistance of counsel. Baxter v. Rose, 523 S.W.2d 930 (Tenn.
1975). To obtain post-conviction relief on the basis of ineffective assistance of counsel, the
petitioner bears the burden of proving (1) that the services rendered or the advice given was below
“the range of competence demanded of attorneys in criminal cases,” id. at 936, and (2) that the
deficiencieswereprejudicia intermsof rendering areasonabl e probability that theresult of thetrial
was unreliable or the proceedings were fundamentally unfair, Srickland v. Washington, 466 U.S.
668, 687, 104 S. Ct. 2052, 2064 (1984). “[A] failureto proveeither deficiency or prejudiceprovides
asufficient basisto deny relief on theineffective assistance claim[, and] acourt need not addressthe
components in any particular order or even address both if the [petitioner] makes an insufficient
showing of one component.” Goad v. Sate, 938 S.W.2d 363, 370 (Tenn. 1996).

Intermsof appel latereview, apost-conviction court’ sconclusion whether apetitioner
has been denied the effective assistance of counsel presents amixed question of law and fact. State
v. Burns, 6 SW.3d 453, 461 (Tenn. 1999). Asthe supreme court explained in Fields,

[A] trial court’s findings of fact underlying a claim of ineffective
assistance of counsel are reviewed on appeal under a de novo
standard, accompanied with a presumption that those findings are
correct unless the preponderance of the evidence is otherwise. See
Tenn. R. App. P. 13(d); Henley v. Sate, 960 SW.2d 572, 578 (Tenn.
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1997). However, atria court’sconclusionsof law -- such aswhether
counsel’ s performance was deficient or whether that deficiency was
prejudicia -- are reviewed under a purely de novo standard, with no
presumption of correctness given to thetria court’s conclusions.

Fields, 40 SW.3d at 458.

Suppression of Excul patory Evidence: Suppression by the prosecution of excul patory
evidence violates the Fourteenth Amendment’s due process guarantee to a fair trial and the
Tennessee Constitution’s* Law of theLand” Clause. SeeBrady v. Maryland, 373 U.S. 83,83 S. Ct.
1194 (1963); Satev. Ferguson, 2 SW.3d 912, 915 (Tenn. 1999). To obtain post-conviction relief
on this basis, the petitioner bears the burden of proving the following:

1) that the defendant requested the information (unless the evidence
is obviously exculpatory, in which case the State is bound to release
the information whether requested or not);

2) that the State suppressed the information;
3) that the information was favorable to the accused; and
4) that the information was material.

Johnson v. State, 38 S.W.3d 52, 56 (Tenn. 2001); see Sate v. Edgin, 902 S.W.2d 387, 390 (Tenn.
1995).

The“materiality” aspect of aBrady claimisgoverned by the same prejudice standard
asanineffective assistance of counsel claim,; that is, adefendant must show that thereisareasonable
probability that the result of the proceedingswould have been different. See United Satesv. Bagley,
473 U.S. 667, 682, 105 S. Ct. 3375, 3383 (1985). On appedl, thisissue, in our opinion, presents a
mixed question of law and fact. The lower court’ sfindings of fact, such as whether the defendant
requested the information or whether the state withheld the information, are reviewed on appeal de
novo with apresumption that the findings are correct unless the evidence preponderates otherwise.
The lower court’s conclusions of law, however, such as whether the information was favorable or
material, are reviewed under a purely de novo standard with no presumption of correctness.

Apprendi and Ring: The effect of the rulingsin Apprendi v. New Jersey and Ring v.
Arizona on the petitioner’ s death sentence raises questions of law. Such questions are reviewed on
appeal de novo with no presumption as to the correctness of the lower court’s conclusions of law.
See Sate v. Owens, 20 SW.3d 634, 637 (Tenn. 2000); Sate v. Hill, 954 SW.2d 725, 727 (Tenn.
1997).
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The Vienna Convention on Consular Relations: This claim, as it was framed and
litigated during the post-conviction hearings, presents mixed questions of fact and law. Wereview
the post-conviction court’ s factual findings on this claim de novo with a presumption that they are
correct unless the evidence preponderates against the findings. The post-conviction court’s
interpretation of the ViennaConvention on Consular Relations, however, presents aquestion of law
that thiscourt reviewsdenovo. SeeUnited Satesv. Page, 232 F.3d 536, 540 (6th Cir. 2000) (proper
interpretation of atreaty presents a question of law), cert. denied, 532 U.S. 1056, 121 S. Ct. 2202
(2001).

Waived or Previously Determined Claims: Under the Post-Conviction ProcedureAct,
waiver occurswhen the*“the petitioner personally or through an attorney fail[ s] to present [the claim]
for determination in any proceeding before a court of competent jurisdiction in which the ground
could have been presented.” Tenn. Code Ann. § 40-30-106(g) (2003). Waiver in apost-conviction
context is determined by an objective standard under which a petitioner is bound by the action or
inaction of hisattorney. Housev. Sate, 911 S\W.2d 705, 714 (Tenn. 1995). The presumption that
aground not raised has been waived isrebuttabable. Tenn. Code Ann. § 40-30-106(g) (2003). To
rebut the presumption, the petition must contain “ allegations of fact supporting each claim for relief
set forth in the petition and allegations of fact explaining why each ground for relief was not
previously presented in any earlier proceeding.” Id. 8 40-30-104(e) (2003).

In the context of apost-conviction proceeding, apetitioner waives an issue on appeal
by failing to support hisargument with authority. Tenn. R. Ct. Crim. App. 10(b). Furthermore, an
issue raised for the first time on appeal iswaived. See State v. Alvarado, 961 SW.2d 136, 153
(Tenn. Crim. App. 1996).

When a claim has been previously determined, it cannot form the basis for post-
convictionrelief. Statev. Harris, 947 SW.2d 156, 174-75 (Tenn. Crim. App. 1996). “A ground for
relief ispreviousy determined if acourt of competent jurisdiction hasruled onthe merits after afull
andfair hearing.” Tenn. Code Ann. 840-30-106(h) (2003). “A full andfair hearing” hastaken place
when “the petitioner is afforded the opportunity to call witnesses and otherwise present evidence,
regardless of whether the petitioner actually introduced any evidence.” Id.

Consgtitutionality of Capital Punishment in Tennessee: Asweshall explainingreater
detail, the petitioner’ sclaimsthat the system of capital punishment in Tennesseeisunconstitutional,
have been previously examined and rejected. Our appellatereview isgoverned by the adjudications
of the supreme judicial tribunal of the state; the precedents that flow therefrom are final and
conclusive upon al inferior tribunas, including, of course, this intermediate appellate court.
Fletcher v. Sate, 951 S.W.2d 378, 381 (Tenn. 1997); Barger v. Brock, 535 S.\W.2d 337, 340 (Tenn.
1976).

Jurylnstructions: Anaccused hasaconstitutional right to completeand accuratejury

instructionsonthelaw, andthetrial court’ sfailureto provide completeand accuratejury instructions
deprivesadefendant of the constitutional righttoajury trial. See Statev. Teel, 793 SW.2d 236, 249
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(Tenn. 1990). Erroneousjury instructions are subject to harmlesserror review. Satev. Belser, 945
SW.2d 776, 782 (Tenn. Crim. App. 1996). If the error, however, is constitutional in nature, there
must be areversal unless the error is harmless beyond a reasonable doubt. 1d.

Against this background, we now begin our task as a reviewing court of evaluating
whether the record and applicable law support the post-conviction court’ s rulings.

INEFFECTIVE ASSISTANCE OF COUNSEL

The theme that resonates throughout the petitioner’ s appeal isthat he was deprived
of the constitutionally guaranteed right to effective assistance of counsel. The petitioner challenges
various factual findings made by the post-conviction court and the court’ s ultimate regjection of his
clam.

A. Mitigating Evidence & Capital Sentencing Trial
(i) Deficient Performance

The petitioner arguesthat trial counsel’ sfailureto investigate and present mitigating
evidence about his family background and troubled childhood was not an informed strategic
decision. Inaclosely related argument, the petitioner pointsto trial counsel’ sfallureto investigate
and present mitigating evidence about hismental/emotional history asobjectively unreasonable. He
additionally challenges how counsel actually presented his mitigation case to the jury.

In addressing attorney performance, courts must be mindful not “to ‘second guess
tactical and strategic choices pertaining to defense matters or to measure a defense attorney’s
representation by ‘20-20 hindsight.”” Henley v. Sate, 960 SW.2d 572, 579 (Tenn. 1997) (quoting
Hellard v. Sate, 629 S\W.2d 4, 9 (Tenn. 1982)). A court reviewing counsel’ s performance should
“eliminate the distorting effects of hindsight . . . [and] evaluate the conduct from counsel’s
perspective at thetime.” Strickland, 466 U.S. at 689, 104 S. Ct. at 2065. “Thefact that aparticular
strategy or tactic failed or hurt the defense, does not, standing aone, establish unreasonable
representation.” Goad, 938 S.W.2d at 369. On theother hand, “deferenceto matters of strategy and
tactical choicesappliesonly if the choicesareinformed ones based upon adequate preparation.” 1d.

In now familiar language, the Supreme Court in Strickland linked the deference
afforded counsel’ s choices and decisions to the reasonableness of the investigation supporting the
choices and decisions.

[ S]trategic choices made after thorough investigation of law and facts
relevant to plausible options are virtualy unchallengeable; and
strategic choices made after less than complete investigation are
reasonable precisely to the extent that reasonable professional
judgments support the limitations on investigation. In other words,
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counsel has a duty to make reasonable investigations or to make a
reasonabl e deci sion that makes particul ar investigationsunnecessary.

Strickland, 466 U.S. at 690-91, 104 S. Ct. at 2066.

In the context of capital cases, a defendant’s background, character, and mental
condition are unguestionably significant. “[E]vidence about the defendant’s background and
character is relevant because of the belief . . . that defendants who commit crimina acts that are
attributable to a disadvantaged background, or to emotional and menta problems, may be less
cul pable than defendants who have no such excuse.” Californiav. Brown, 479 U.S. 538, 545, 107
S. Ct. 837, 841 (1987); see Eddings v. Oklahoma, 455 U.S. 104, 113-15, 102 S. Ct. 869, 876-77
(1982); Lockett v. Ohio, 438 U.S. 586, 604-05, 98 S. Ct. 2954 (1978) (pluraity opinion); Zagor ski
v. State, 983 S.W.2d 654, 657-58 (Tenn. 1998); Goad, 938 S.W.2d at 369. The right that capital
defendantshaveto present avast array of personal information in mitigation at the sentencing phase,
however, isconstitutionally distinct from the question whether counsel’ schoice of what information
to present to the jury was professionally reasonable.

Thereis no constitutional imperative that counsel must offer mitigation evidence at
the penalty phase of acapital trial. Rather, satisfactory acquittal of counsel’ sresponsibilitiesistied
to the obj ective reasonableness of the investigation that preceded the sentencing trial. Inthewords
of the Supreme Court in Wigginsv. Smith, 539 U.S. __, 123 S. Ct. 2527 (2003), “[O]ur principal
concern . . . is not whether counsel should have presented a mitigation case. Rather, we focus on
whether theinvestigation supporting counsel’ sdecision not to i ntroduce mitigating evidence of [the
defendant’ s] background wasitself reasonable.” Id.at __, 123 S. Ct. at 2536 (emphasisin original)
(concluding that counsel had terminated investigation at an “unreasonablejuncture,” making afully
informed decision about sentencing strategy impossible). The measure of investigative
reasonableness is a particularly fact-intensive inquiry that “includes a context-dependent
consideration of the challenged conduct” viewed from counsel’ s perspective at thetime. Id. at__,
123 S. Ct. at 2536; compare Bell v. Cone, 535 U.S. 685, 122 S. Ct. 1843 (2002) (failure to offer
evidenceandfina argument at capital sentencing not professionally unreasonabl e because mitigating
evidence already introduced during guilt phase and waiver of argument prevented additional
summeation by “very persuasive’ lead prosecutor), and Darden v. Wainwright, 477 U.S. 168, 106 S.
Ct. 2464 (1986) (failureto present mitigating evidence not unreasonable when significant time and
effort devoted to sentencing preparation from which counsel made informed decision not to open
door to state’ sexploitation of defendant’ shistory of violent crimesand sociopathic personality), with
Williamsv. Taylor, 529 U.S. 362, 120 S. Ct. 1495 (2000) (counsel’ s performance deficient; did not
begin to prepare for sentencing until a week before trial and failed to conduct investigation that
would have uncovered extensive records of nightmarish childhood and borderline mental
retardation).

In this case, the post-conviction court regjected on factua and legal grounds the

petitioner’s argument that trial counsel’s penaty phase investigation and presentation were
professionally unreasonable. Factually, the court credited counsel’ s time sheets and testimony that
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he had communi cated on numerous occasi onswith the petitioner and hisadopted parents personally,
by phone, and through letters over the course of representation. From those communications, the
post-conviction court found “nothing in the record to suggest that they gave[counsel] any reason to
suspect that [the] petitioner had endured adifficult or abusive childhood.” The petitioner hasfailed
to demonstrate that the evidence preponderates against these factua findings.

Fromitsfactual findings, the post-conviction court then concluded that trial counsel’s
performance was not deficient and that trial counsel “did not behave ineffectively when he relied
upon hisown client’s account of his childhood.” We are not bound by that legal conclusion, as it
does not receive the highly deferential standard of review afforded to factual determinations, see
Fields, 40 S.\W.3d at 458, but our de novo review aso convincesusthat trial counsel’ s performance
passes constitutional muster.

Strickland spoke of the reasonablenessof counsel’ sinvestigation asbeinginfluenced
by informationfromtheclient. “Thereasonablenessof counsel’ sactions,” the Supreme Court wrote,
“may be determined or substantially influenced by the defendant’s own statements or actions. . . .
In short, inquiry into counsel’s conversations with the defendant may be critical to a proper
assessment of counsel’ sinvestigation decisions, just asit may be critical to a proper assessment of
counsel’ s other litigation decisions.” Strickland, 466 U.S. at 691, 104 S. Ct. at 2066; see Nichols
v. Sate, 90 S.W.3d 576, 587 (Tenn. 2002).

The petitioner did not testify at the post-conviction hearings, and the record in this
case sheds little light on trial counsel’s perspective at the time. We are, however, persuaded that
counsel’ s mitigation preparation did not consist solely of interviews with the petitioner, and we do
not interpret the lower court’s remarks to be to the contrary. Lead trial counsel testified that he
sought family history from Roy and Dagmar Cauthern, but they were very “guarded” in providing
information about the petitioner’ s biological mother and father. The presentence report, prepared
in February 1998 on the petitioner’s non-capital offenses, listed Raymond Huhm* and Christine
Wilcox as the biological parents; the mother was listed as deceased, and no information was
provided about the father. The petitioner was reported as telling the presentence investigator that
he had been told only that his biological father wasin prison in California at his birth.

Trial counsel arranged for a sanity and competency evaluation before the first trial.
All that the post-conviction record disclosesis that the petitioner was declared competent to stand
trial and that an insanity defense could not be supported. Doctors Caruso and Spencer cameto the
same conclusion as a result of their examinations. Whether the evaluation before the first trial
generated any useful or darminginsightsintothe petitioner’ smental history beyond competency and
sanity is unknown.

Post-conviction counsel insist that trial counsel were confused and did not understand
the differences between an evauation for competency and sanity and one that is undertaken for

4A pparently, the surname spelling was taken from a birth certificate on which the surname was misspelled.
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mitigation purposesin acapital sentencing trial. Therecord, however, in our opinion, is equivocal
on thispoint. Co-counsel did not know what type of examination had been performed earlier, and
lead counsel did not believein hisjudgment that anything else was needed. The presentence report
prepared after the 1988 trial advised that the petitioner had no history of psychiatric treatment and
was not under the care of a physician. The situation in this case, in our view, is clearly
distinguishablefromthefactsin Cooper v. Sate, 847 SW.2d 521, 525-26 (Tenn. Crim. App. 1992),
whereinthedefendant’ ssister testified at the post-conviction hearing that shetoldtrial counsel about
her brother’s depression, attempted suicide, an emergency screening evaluation at a mental health
facility 90 days before the homicide, and an involuntary commitment order for her brother that she
obtained on the day of the killing. Thereisno indication in this case that any childhood miseries
were ever divulged or ever made it into the public record, asthey did, for instance, in Williams v.
Taylor. See 529 U.S. at 395, 120 S. Ct. at 1514 (records documented that parents were jailed for
criminal neglect of petitioner and that petitioner had been committed to custody of social services
bureau).

The reports of Drs. Caruso and Spencer in the appellate record mention having
reviewed some type of psychologica evaluation performed by G. Norman West and Thomas M.
Pendergrass. Weknow from other exhibitsin thisrecord that psychiatrist Melvin Dennisperformed
the petitioner’ s competency and sanity evaluation. Who Messrs. West and Pendergrass are, when
their evaluation was performed, what informati on wasgenerated, and what conclusionswerereached
are, from this record, unknowable.

Post-conviction counsel asoarecritical of trial counsel’ sfailureto seek out any birth,
adoption, juvenile, or school recordsrelated to the petitioner. The petitioner’ shirth certificate, made
an exhibit in this case, isissued in the petitioner’ s adopted name, Ronald Michael Cauthern, and
contains no information of parentage. The presentence report incorrectly lists the biological father
as Raymond “Huhm,” not “Huhn,” and the biological mother as Christine “Wilcox,” not Christine
“Tataryn.” Wefind no adoption records, although acertificate of livebirth included in the appellate
record does correctly list the biological parents and the petitioner’s last name as Huhn. As for
juvenile or school records, the reports of both Drs. Caruso and Spencer reference having reviewed
school recordsand GED results. Neither expert, however, mentioned anything significant about the
records, and post-conviction counsel have not pointed to any information contained therein to
indicate that further investigation was warranted.

Some of the most illuminating information is derived from the questions to trial
counsel about the sentencing theories. Counsel testified that atwo-fold approach wasfollowed that
involved emphasizing thegreater cul pability of theformer co-defendant, Patterson, and highlighting
favorable things that the petitioner had done with his life, before and after the crimes. At the
sentencing phase of the 1988 trial, the petitioner testified. Counsel testified that Cauthern handled
direct examinationwell but “crumbled on cross.” Based onthat experience, trial counsel specifically
wanted to avoid having the petitioner testify about the underlying circumstances of the crime at the
1995 resentencing proceeding.

-30-



Therecordinthiscaseillustrates, inour opinion, why “[jJudicial scrutiny of counsel’s
performance must be highly deferential” and why courts are required to “indulge [the] strong
presumption” that counsel exercised reasonable professional judgment. Strickland, 466 U.S. at 689,
104 S. Ct. at 2065. Memories dim with the passage of time, and eliminating “the distorting effects
of hindsight” so asto “reconstruct the circumstances of counsel’ s challenged conduct” isinherently
difficult. Seeid., 104 S. Ct. a 2065. Even then, no absolute rules dictate what is reasonable
performancefor attorneys. “Inany ineffectiveness case, aparticular decision not to investigate must
be directly assessed for reasonableness in all the circumstances, applying a heavy measure of
deference to counsd’ s judgments.” Id. at 690-91, 104 S. Ct. at 2066.

The strong presumption in favor of competence interacts with the post-conviction
petitioner’s burden of proof. The petitioner has the burden of persuasion, and that burden never
shiftsto the state. The petitioner cannot carry his burden simply by arguing, for instance, that it is
always “prudent” or “advisable’ to enlist the assistance of various experts. Likewise, arecord that
is ambiguous or incomplete regarding counsel’s actions is inadequate to displace the strong
presumption of competence. Regardless what a different investigation might have uncovered, the
petitioner must first demonstrate that declining to investigate further was objectively unreasonable
performance. See Henley, 960 S.W.2d at 583 (“When assessing the performance of trial counsel,
courtsmust eliminate the* distorting effects of hindsight’ and eval uate the challenged conduct from
counsel’ s perspective at the time, rather than from the perspective of amental health expert offering
testimony in a post[-] conviction proceeding.”).

Wedo not discern from therecord before usthat trial counsel viewed the petitioner’s
situation as hopeless; nor does it appear that trial counsel was ignorant of or misunderstood the
purpose of a capital sentencing proceeding. This case is distinguishable from those evincing an
abdication of advocacy. Counsel challenged the especially heinous, atrocious, or cruel aggravator
and advocated the existence of numerous, significant mitigating circumstances. Indeed, counsel
successfully persuaded the 1995 resentencing jury that imposition of the death penalty was
inappropriate punishment for Mr. Smith’s murder.

Post-conviction counsel have crafted a record in this case that enumerates what
actions trial counsdl did and did not take, but the reasons therefor remain largely unclear. Merely
reconstructing counsel’ sconduct i sinadequateto demonstrate deficient performance. TheStrickland
Court spoke in terms of reconstructing “the circumstances’ of counsel’ s challenged conduct, and it
admonished that an “inquiry into counsel’ sconversationswith the [ client] may becritical to aproper
assessment of counsel’sinvestigation decisions.” 466 U.S. at 691, 104 S. Ct. at 2066. A similar
point wasmaderecently inMassarov. United Sates,  U.S. 123 S. Ct. 1690 (2003), wherein
the Supreme Court held that the failure to raise an ineffective assistance claim on direct appeal does
not bar the claim in later collatera proceedings.

When an ineffective-assistance claim is brought on direct appeal,

appellate counsel and the court must proceed on a trial record not
devel oped precisaly for theobject of litigating or preservingtheclaim
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and thus often incomplete or inadequate for this purpose. Under
Strickland v. Washington, 466 U.S. 668, 80 L. Ed. 2d 674, 104 S. Ct.
2052 (1984), adefendant claimingineffective counsel must show that
counsel’ sactionswerenot supported by areasonabl e strategy and that
theerror was prejudicial. The evidenceintroduced at trial, however,
will be devoted to issues of guilt or innocence, and the resulting
record in many cases will not disclose the facts necessary to decide
either prong of the Strickland analysis. If the alleged error is one of
commission, the record may reflect the action taken by counsel but
not the reasons for it. The appellate court may have no way of
knowing whether aseemingly unusual or misguided action by counsel
had a sound strategic motive or was taken because the counsd’s
aternatives were even worse. See Guinan [v. United States, 6 F.3d
468, 473 (7th Cir. 1993)] (Easterbrook, J., concurring) (“No matter
how odd or deficient trial counsel’s performance may seem, that
lawyer may have had areason for acting ashedid. ... Orit may turn
out that counsel’ soverd| performancewas sufficient despiteaglaring
omission..."”). Thetria record may contain no evidence of alleged
errors of omission, much less the reasons underlying them. And
evidence of aleged conflicts of interest might be found only in
attorney-client correspondenceor other documentsthat, inthetypical
criminal trial, are not introduced. . . . Without additional factual
development, moreover, an appellate court may not be able to
ascertain whether the alleged error was prejudicial.

ld.at ___, 123 S. Ct. at 1694 (citations omitted).

Thepetitioner did not testify in thispost-conviction case, and post-conviction counsel
did not delve into the particulars of trial counsel’ s conversations with the petitioner and with Roy
and Dagmar Cauthern. For example, post-conviction counsel did not presswhentrial counsel spoke
of relying on “information” from Roy and Dagmar Cauthern. Also, trial counsel’ s statement that he
“felt comfortable” with his own investigation remained unchallenged. In our opinion, the record
before us, without more, is inadequate to support a determination that trial counsel’ s investigation
was constitutionally deficient.

Regarding the mitigation case that was presented in 1995, the petitioner rebukestrial
counsel’ s performance because the evidence was presented in an abbreviated, cursory form with no
elaboration about the evidence affecting the petitioner’s behavior at the crime scene and in the
following days. He aso complains that trial counsel should have objected when the jury was
instructed that it could not take into account that another jury sentenced co-defendant Patterson to
life in prison. This argument largely tracks the petitioner's primary claim that the pretrial
investigative efforts were inadequate. We are not prepared to say that trial counsel’s strategy was
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objectively unreasonabl e becauseit failed to avoid adeath sentencefor Mrs. Smith’ skilling, and we
agree with the following assessment by the post-conviction court:

Although petitioner makes light of histria attorney’ s efforts
to save hislife during the re-sentencing hearing, the Court found the
testimony and exhibits quite persuasive. Counsel effectively
presented their theory that petitioner was intoxicated, Patterson was
theolder and more dominant perpetrator, petitioner did not personally
kill either victim, and Patterson, who did not receive the death
penalty, was the only person who even arguably deserved it. While
attempting not to diminish the seriousness of these offenses, counsel
then demonstrated that petitioner was having personal difficultiesin
1987, but that he had become a new person following his
incarceration and could continue to contribute to society if permitted
to live. Although this attempt to secure a sentence other than death
was only partially successful, the Court declines to condemn or
second guess tria counsel merely because their strategy ultimately
failed to produce the desired resullt.

Seegenerally Yarboroughv. Gentry, ~ U.S. ;124 S, Ct. 1, 5 (2003) (“When counsel focuses
on some issues to the exclusion of others, there is a strong presumption that he did so for tactical
reasons rather than through sheer neglect.”).

In summary, the evidence fails to preponderate against the post-conviction court’s
findingthat trial counsel’ sinvestigation and representation at his 1995 resentencingtrial werewithin
the wide range of professionally competent assistance. Thus, the petitioner has not shouldered his
legal burden to prove deficient performance as to these aspects of the legal services that were
rendered.

(it) Prgudice

Whatever concerns might exist about the reasonableness of trial counsel’s
performance, the petitioner still must establish prejudice to prevail on a clam of ineffective
assistance of counsel. Prejudicein that context meansthat thereis areasonable probability that but
for counseal’ serrors, the result of the proceeding would have been different. Strickland, 466 U.S. at
694, 104 S. Ct. at 2068. In Goad, our supreme court identified the following factorsto consider in
assessing prejudice: (1) the nature and extent of available mitigating proof that was not presented;
(2) whether substantially similar mitigating proof was otherwise presented to the jury; and (3)
whether therewas strong evidence of aggravating factors so that “the mitigating evidence would not
have affected thejury’ sdetermination.” 938 SW.2d at 371; see Kimmelman v. Morrison, 477 U.S.
365, 381, 106 S. Ct. 2574, 2586 (1986) (“[I]n determining the existence vel non of pregudice, the
court ‘must consider thetotality of the evidence beforethejudgeor jury.””) (quoting Strickland, 466
U.S. at 695, 104 S. Ct. at 2069).
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Turning first to the nature and extent of available mitigating proof that was not
presented, the post-conviction court made extensivefindingsabout the“ availability” of theproffered
mitigating proof. Specifically, the post-conviction court found that background family information
wasnot readily availableto trial counsel. From thetestimony and demeanor of the petitioner’ s step-
siblings, former wife, and the Popes, the court was convinced that Roy Cauthern “would have done
everything in hispower to prevent witnessesfrom offering any testimony which did not cast Dagmar
inafavorablelight” and that hewould not have* permitted hischildren to discussfamily issueswith
trial counsel, an expert witness, or ajury.” Asfor the Popes and Bud and Melinda Cauthern, the
court did not believethat they would have assisted with the petitioner’ sdefense unless Roy Cauthern
had consented. According to the court, the only lay witnesses “who even arguably would have
cooperated [were] EveAnn and Lucinda.”

The post-conviction court also found that based on the close relationship that the
petitioner and his adoptive father shared, the petitioner would not have cooperated with a mental
health expert and would not have conveyed any useful information to an expert about his family
background. Furthermore, even if a mental health expert and lay witnesses had been willing and
prepared to testify, the court found it unlikely that, out of respect for hisadopted father, the petitioner
would have permitted counsel to present any lay or expert testimony that reflected poorly on his
adopted mother. The post-conviction court noted that the petitioner did not testify during the post-
conviction proceedings and offered no proof that he would have permitted trial counsel to present
such testimony. The court was unimpressed that he alowed post-conviction counsel to offer the
testimony because, inter alia, Roy and Dagmar Cauthern were no longer living and because the
petitioner appeared uncomfortablewhilelistening to thelay testimony at the post-conviction hearing,
even refusing to remain in the courtroom during the expert testimony.

Furthermore, the post-conviction court found that the petitioner is an untruthful
person who “will say whatever he deemsto bein hisbest interest.” More pointedly, the court stated,
“[The] petitioner has repeatedly lied to the authorities, friends, acquaintances, the 1988 jury and, in
this Court’ s opinion, the experts who testified during the post-conviction proceedings.” Notably,
the court’s assessment is shared by Dr. Caruso who testified that the petitioner has a history of
deceitfulnessand by Dr. Spencer who testified that the petitioner “triesto present himself ashe needs
to present himself at the moment” and had changed his story about the incident with Dr. Spencer.
Given the petitioner’s negligible credibility, the court was not persuaded that any statements or
information that he might have given to an expert in 1988 or 1995 would have been consistent with
what he recently related to Dr. Caruso.

Thepetitioner hasfailed to demonstratethat the evidence preponderates against these
factual findings. He argues in a conclusory fashion that the post-conviction testimony is contrary
to the court’s “speculations’ that witnesses would not have testified out of loyalty to Roy and
Dagmar Cauthern. In our opinion, the post-conviction court’s interpretation of the lay witness
testimony was clearly reasonable, particularly in light of the dynamics of the Cauthern family.
Moreover, asthepost-conviction court noted, Roy Cautherntestified at the penalty phase of the 1988
trial and the petitioner, himself, testified in both penalty trials. Neither man disparaged Dagmar
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Cauthern or how she treated the petitioner, and it is considerably more, not less, likely that family
members and friends would have refused an invitation to contradict the sworn testimony. See
Nichols, 90 S.W.3d at 598-99 (petitioner’ s sister unwilling witness and told counsel that she would
not talk about any abuse in the family).

Notably, the petitioner doesnot directly attack the post-conviction court’ sassessment
of his credibility and truthfulness. Instead, he argues that the evidence does not support the
conclusions that he would not have cooperated with a mental health expert, that he would have
prevented evidence about hisfamily background from being presented, and that he would not have
conveyed the same information to an expert in 1988 or 1995 that he did to Dr. Caruso. His
arguments, however, ignore that he has the burden of proving his factual allegations by clear and
convincing evidence, which may well require that he give testimony about disputed matters. See
Tenn. Code Ann. § 40-30-110(a) (2003) (“The petitioner shall appear and give testimony at the
evidentiary hearing if such petition raises substantial questions of fact as to events in which the
petitioner participated. . . .”). Based on our review of the record, we are not prepared to discard the
lower court’ s reasonable inferences regarding the petitioner’ swillingnessto cooperatein providing
family background information or to permit any such information to be offered as mitigation
evidence, and we will not second-guess the negative evaluation of the petitioner’s credibility.

Even if the petitioner could somehow demonstrate on appeal that the evidence
preponderates against the post-conviction court’ s findings about the nature and extent of available
mitigating proof that was not presented, he must still show prejudicein terms of the noncumulative
nature of his evidence and that his mitigating evidence would have overcome evidence of
aggravating factors, thereby affecting the jury’s determination. A comparison of the mitigating
circumstances about which the 1995 resentencing jury wasinstructed with Dr. Caruso’ sitemization
reveals some overlap in the areas of the petitioner’ sintoxication at thetime of the crimes, hisrecent
discovery of theidentity of hisbiological mother, the morerecent death of hismother, estrangement
from his biological parents, divorce, relative youth, new marriage, fatherhood, involvement with
Patterson, and prison behavior. Nonetheless, Goad speaks in terms of “substantially similar
mitigating evidence,” 938 SW.2d at 371, and we do not believe that Cauthern’s post-conviction
evidence can fairly be characterized as cumulative.

However, Goad requires an examination whether there was strong evidence of
aggravating factors so that the mitigating evidence woul d not have affected the jury’ sdetermination.
In other words, could the mitigation proof that was not presented reasonably be taken to cast the
whole casein such adifferent light asto undermine confidencein the death sentence returned by the
jury for the murder of Mrs. Smith? The post-conviction court held that it could not, and we agree.

First of al, it isimportant to bear in mind, as did the post-conviction court, that the
evidence demonstrated that Dagmar Cauthern’ sabusive propensitieswere not uniformly distributed
among family members. For at least a five-year period prior to the Smiths' murders, Dagmar
Cauthern wasincapabl e of much physical violence owing to the progression of Parkinson’ sDisease,
whichincreasingly confined her to awheelchair. When the Popes met her in 1983 or 1984, Dagmar
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Cauthern was wheelchair-bound. The petitioner was fifteen or sixteen years old at the time. Mr.
Pope, who had contact with the petitioner three to four days a week over a three-year period,
described the petitioner as “very likeable” and as a“nice -- average kid” who exhibited no violent
tendencies.

Lucinda Miracle, the petitioner’ s former wife, met Dagmar Cauthern shortly before
she and the petitioner were married in 1985. The marriage was short lived, but whileit existed, the
couple resided periodically with Dagmar and Roy Cauthern. Dagmar Cauthern, although verbally
abusive, was quite frail at the time and confined for the most part to awheelchair.

Of the step-siblings, Melinda Allen was the ol dest; she was sixteen years old when
the petitioner was born, and she left home sixteen months later when the petitioner was still an
infant. From her testimony, the extent of her subsequent personal knowledge of the Cauthern
household is unclear. She referred to returning home occasionally to visit and noticing that the
petitioner had assumed the privileged child position, “the apple of [Dagmar’s] eye.”

Bud Cauthern left home when the petitioner was approximately six monthsold. He
spoke of returning home and staying for 60 to 90 days when the petitioner wasin high school. Bud
Cauthern observed that the petitioner seemed to avoid Dagmar Cauthern as much as possible and
that the petitioner “had more freedoms’ than Bud Cauthern had in his childhood. Bud Cauthern
testified in general terms that Dagmar Cauthern had kicked and hit the petitioner, but no specific
details were provided.

Eveann Palmer was the youngest step-sibling and ten years older than the petitioner.
Sheleft homewhen shewaseighteen yearsold. The petitioner, who at that timewas eight yearsold,
was, according to Eveann Palmer, regarded as the favorite child. At subsequent unspecified times,
Eveann Palmer returned to visit the family, and she said that she noticed that Dagmar Cauthern had
begun treating the petitioner as she had the other children. However, Eveann Palmer a so described
one return visit home that lasted approximately six months. The petitioner was eleven years old at
the time, and Eveann Pamer had returned to care for Dagmar Cauthern, who had pleaded with
Eveann Palmer for assistance because of her Parkinson’s Disease. Although still mean and bitter,
Dagmar Cauthern by that time evidently was not capable of inflicting physical abuse.

Even though the petitioner’s step-siblings undoubtedly endured abusive, isolated
childhoods, it is by no means obvious from the proof that the petitioner’s childhood rivaled theirs.
Theevidencedoesnot preponderate agai nst the post-convi ction court’ sassessment that the petitioner
led “a charmed life in comparison to his siblings, that he wasted his opportunity to become a
productive citizen despite [his adopted father’ 5| attempts to foster his car-repair skills, and that he
abandoned hiswife and child.” To be sure, evidence about life in the Cauthern household would
have been admissible during the penalty retrial; however, the test for prgudice in the post-
conviction, ineffective assi stance context ismoreexacting. “[T]hequality of the proposed testimony
rather than the quantity of witnesses’ determines whether prejudice has been established. Henley,
960 S.W.2d at 582.
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In our opinion, the family-history evidence is, at best, margina in terms of
illuminating the case in such away as to undermine confidence in the jury’s sentencing decision.
At worst, the evidence is reminiscent of the adage in Strouth v. Sate, 755 SW.2d 819, 827 (Tenn.
Crim. App. 1986), that “while many people have unhappy childhoods, [few commit brutal
murders].” Inasmuch as the petitioner’ s step-siblings do not manifest obvious antisocial traits or
violent tendencies, a jury reasonably could reect, or be insulted by, any suggestion that the
petitioner’s criminal actions were attributable to a disadvantaged background.

Turning next to the quality of Dr. Caruso’s diagnosis and testimony, we remain
unconvinced that the petitioner has demonstrated prejudice. As with the family background
information, we recognizethat Dr. Caruso’ stestimony would have qualified as admissible defense
mitigation proof. Likewise, weare mindful that the question is not which expert, Dr. Caruso or Dr.
Spencer, we might decide is more credible. Rather, the focus remains on whether the evidence not
presented undermines confidence in the death sentence because it reasonably could be taken to cast
adifferent light on the defendant’ s culpability or worth.

The maor problem in terms of prejudice is that Dr. Caruso’s psychiatric profileis
fundamentally incompatible with the existing testimony and evidence. At the post-conviction
hearings, trial counsel assessed the petitioner’ s testimony at the penalty phase of the 1988 trial. In
counsel’s opinion, the petitioner did well on direct examination, but “crumbled on crosg-]”
examination. Beginning withtheaggressive cross-examination by co-defendant Patterson’ scounsel
and concluding withthe state’ squestioning, “testimonial disaster” isperhapsamore apt description.

The petitioner testified, inter alia, that he had nothing to do with Mrs. Smith’ sdeath,
did not see Patterson kill her, and did not know how she died. The petitioner spoke about taking
drugsand claimed that, although hewasnot aninformant, alocal policeofficer provided him money
to purchase drugs. He denied that the drugs he was taking at the time of the murders clouded his
judgment, but he said they affected hismemory. The petitioner did not think the Smiths would be
homethat night because he had previously “ cased the house” and knew the schedul e that the couple
kept. His explanation for not leaving the house when he realized it was occupied, however, was
digointed and nonsensical. Other answers he gave were evasive and nonresponsive, and his
recollection of events was incomplete.

Inoneof hispreviousconfessionsgivento law enforcement authorities, the petitioner
clamed that Mrs. Smith had talked to him about getting rid of her husband. He continued to
maintain at the sentencing trial that the conversation occurred. He aso told the police that he had
been having a sexua relationship with Mrs. Smith. During histestimony, the following exchange
occurred:

Q Now, | assumefrom your testimony this afternoon, that when

you told the officersthat you were having a sexual relationship with
Rosemary Smith, that that was alie, isthat right?
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A No, sir.

Q Sir?

A Not completely.

Q Will you tell me then why it is not completely alie?

A She had called up where | had lived before and asked me out
to dinner and it had been on the occasion of where | had stopped one
timefor her and got her car running for her again and she went home.

Q Why did you tell the authoritiesin your statement of January
13th that you had gone out to agravel road and that you had had sex
with her in the Mercedes, why did you tell the officers that?

A | believe | was lying to cover for myself.

Regardless of any prior relationship, the petitioner did claim both in his police statementsand in his
penalty phase testimony that he did not rape Mrs. Smith; rather, he clamed that she voluntarily
removed her clothes and did not resist sexual contact with him.

Asfor other incriminating information given to the police that he claimed wasfalse,
the petitioner attributed his statements to volunteering what he thought the police wanted to hear.
Regarding one of the officers he was trying to please, the petitioner described the man as “alittle
perverted.” According to the petitioner, that officer wanted the petitioner to “gasit up just alittle
bit” when he gave his statement.

Without further belaboring the point, we think it evident that the petitioner’s
testimony in his 1988 trial was not well received by the jury. Thejury’sverdict in 1995 reinforces
that conclusion. Although the petitioner testified at the 1995 resentencing trial, his testimony was
limited to personal background information. Hedid not testify about the murders, and the state was
not permitted to cross-examine him about his homicide-related activities. The state elected not to
guestion him at all about the other information. Thejury, inturn, saw fit to impose asentence of life
imprisonment for Mr. Smith’s homicide.

The quality of Dr. Caruso’ stestimony, diagnosis, and opinions cannot be eval uated

inisolation or in avacuum. Inhisreport, Dr. Caruso reconstructed the events on the evening of the
murders, based on hisinterviews with the petitioner, in the following fashion:
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On the night of the offense, Cauthern and Patterson first planned to
steal money from the trunk of Charles Hand's car at Cauthern’s
suggestion. However, when they went by Hand’ s house, they were
foiled without even attempting therobbery. Cauthern could not recall
whether Hand's car was not there or whether they had learned that
Hand had removed the money from his trunk.

Cauthern perceived that Patterson was angry with him and sought to
salvage his standing with Patterson by suggesting that they burglarize
the home of Patrick and Rosemary Smith, whom Cauthern believed
to be doctors at Blanchfield Army Community Hospital at Ft.
Campbell, Ky. Cauthern had previously worked on the Smiths' cars.
Although it has been suggested that Cauthern viewed the Smiths as
his friends, Cauthern actually felt that the Smiths looked down on
him, asif hewas “the help.”

Cauthern believed that the Smiths would not be home and told
Patterson such. Cauthern believed that they could easily pick up a
few thousand from the burglary. Cauthern and Patterson droveto the
Smiths home in a Camaro Z-28 and pulled in behind the house.
Noting that the eight cylinder Camaro was quite loud, Cauthern and
Patterson both remarked in separate statementsthat they believed that
the Smiths must not have been home if they did not awaken when
Cauthern and Patterson pulled into the yard.

Patterson and Cauthern got out of the Camaro wearing dark clothes,
gloves, and masks. Patterson was carrying a .45 cal. pistol, and
Cauthern was carrying a .38 cal. pistol. Patterson tried to kick the
back door in but failed. Cauthern cut the phone lines, reasoning that
if the Smiths somehow were home, that he and Patterson could get
away if the Smiths could not call the police.

Cauthern broke in the back window with a hammer, and Cauthern
and Patterson entered the house. Cauthern stated that he was certain
that the Smiths were not home at that point, as he could not conceive
of how they could sleep through that much noise. Cauthern and
Patterson began searching the first floor of the house for valuable
items to steal but came up with little other than a VCR. Cauthern
then proceeded up the stairs, looking for money or other valuables.

After reaching the top of the stairs, Cauthern fell, dropping the

hammer that he was carrying. This appears to be supported by the
crime scene photos, which show a hammer just beyond the doorway
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of aroom at the top of the stairs. (Cauthern claimed that he had
brought the hammer to the crime scene and kept it with him in order
to prevent leaving the hammer at the crime scene.). When Cauthern
fell to the floor, he became aware of a smell in the home like his
childhood home in Dickson. Cauthern then suffered a flashback to
atimein his childhood home in Dickson when he had tripped over a
vacuum cleaner when walking in the dark. At that time, Dagmar
Cauthern had heard him fall and came to find that he had broken an
attachment to the vacuum cleaner. Dagmar Cauthern had beaten him
at that time, striking him in the head and between the eyes, making
hiseyestear. She apparently had believed that hewas crying and beat
him more severely.

At the crime scene, Cauthern was dazed and stumbled to hisfeet. He
could not recall clearly what had happened next, but recalled feeling
that he had been hit between the eyes and was “seeing black.”
Cauthern could not recall whether his fall had awakened Patrick
Smith and Smith had struck Cauthern (which would be suggested by
Patterson’s statement that Cauthern had preceded him up the stairs
and got into a struggle with Smith) or whether Cauthern had merely
hit his nose in the course of thefall.

Cauthern recalled feeling enraged, frightened, and vulnerable.
Cauthernrecalled that Patterson subdued Smith and that Cauthern had
led Rosemary Smith from the room. Cauthern sensed that Rosemary
Smith was feeling contempt for him, “looking down her nose at
(him).” Healso noted that she was wearing along white nightgown,
“the kind Dagmar always wore.” This only added to his feelings of
rage. Cauthern tore her nightgown off, pushed her down and raped
her.

Upon later questioning, Cauthern identified a number of Rosemary
Smith’s qualities that seemed to recall Dagmar Cauthern. Cauthern
had apparently learned from Patrick Smith that Rosemary controlled
the purse strings, limiting what Patrick could spend on their vehicles
at any one time. Cauthern in fact recalled witnessing Rosemary
Smith angrily berating Patrick Smith about hisexpenditures, much as
Dagmar used to berate Roy Cauthern, Sr. Cauthern did not appear to
have made this association prior to being questioned more closely
about it.



Cauthern was asked directly if he saw Dagmar’ s face when he raped
Rosemary Smith, but he denied it. He stated now that he wished it
was Dagmar, but at the time he “only saw black and felt rage.”

After Cauthern raped Rosemary Smith, he tried to strangle her with
his hands but was unableto kill her. Patterson camein and strangled
her using ascarf and avase. Cauthern believed that Patterson raped
her before killing her but stated that he was unsure, as he had
difficulty recalling what had happened next. He stated that many of
his recollections of that night have an unreal, movie-like quality to
them. Herecalled being downstairsand leaving carrying someitems,
but did not remember whether he had gathered them. He believes
that Patterson had taken thingsthat belonged to Patrick Smith, while
he took things that belonged to Rosemary Smith, but stated that he
could not be sure. He could not recall whether he drank awine cooler
but believed that Patterson may have.

Had Dr. Caruso’ sinformation been presented to thejury during the 1995 resentencing
trial, the petitioner’ s sworn testimony from the penalty phase of his 1988 trial would have become
alegitimate and proper subject for inquiry. Doctor Caruso’s mitigation-related evidence, in other
words, would have inevitably opened up what trial counsel successfully suppressed in 1995: the
petitioner’s self-destructive cross-examination testimony from 1988. Even worse -- although
unavoidable -- Dr. Caruso’ s explanation for the petitioner’ s actions on the evening of the murders
relies on the petitioner’s account to Dr. Caruso of what happened, which is inconsistent in many
important respects with his confessions and earlier testimony.

The following represents a partial summary of the numerous inconsistencies noted
by the post-conviction court:

. The petitioner had previously testified that the Smiths had
been good to him and were friendly. Doctor Caruso’ s report
recitesthat the petitioner actually felt that the Smiths*“looked
down on him, asif hewas ‘the help.’”

. In hisreport, Dr. Caruso speculates that Mr. Smith may have
struck the petitioner when the petitioner was on the stairs.
This theory is inconsistent with both Patterson’s and the
petitioner’s testimony in 1988 and the physical evidence at
the crime scene.

. According to Dr. Caruso’ stheory, the petitioner fell at thetop

of the staircase in the residence, may have hit hishead, had a
flashback to his childhood, and raped and tried to strangle
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Mrs. Smith in a confused state and/or uncontrollable rage.
None of the petitioner’s previous accounts of the events of
that evening is consistent with this theory.

. Doctor Caruso’s report relates the petitioner’s claim that he
“only saw black and felt rage” when he attacked Mrs. Smith.
This claim is inconsistent with every other account of the
incident, including the petitioner’s statement to Dr. Spencer
that he wanted to help Mrs. Smith but that he was acting
pursuant to Patterson’ s direction.

. The “flashback/rage/lack of control theory” is belied by the
petitioner’ s post-offense behavior wherein he bragged about
his conduct, sold some of the stolen property, gave Mrs.
Smith’s jewelry to his ex-girlfriend, and seemed happy.

After careful consideration, we are persuaded, as was the post-conviction court, that
Dr. Caruso’ spsychiatric profile, built on the petitioner’ s most recent account of events, would have
been antagonistic to the partially successful efforts of trial counsel in 1995 to save the petitioner’s
life. For instance, presenting to the jury that the petitioner viewed the Smiths as |ooking down on
him as if he were “the help,” would not have engendered any sympathy from the jury; indeed, it
would have permitted the state to show that the petitioner previously had attempted to convincethe
police that he was involved in asexual relationship with Mrs. Smith and that she had solicited him
to get rid of her husband. The post-conviction court made a specific finding in thisregard that Dr.
Caruso’s testimony “would have angered the jurors and diminished the effectiveness of other
mitigation proof” presented by trial counsel. The post-conviction court made this finding in the
course of discharging its duty to “consider the quality of the proposed testimony,” Henley, 960
S.W.2d at 582, and because the lower court made this finding after hearing Dr. Caruso testify, we
defer to the court’s assessment of the proposed testimony. Also, “[t]his court has previously
recognized that [mitigating] proof [of a defendant’s emotional or mental problems] may have
doubtful effect in ‘lessening [a defendant’s] culpability in the eyes of the jury.”” Michael Lee
McCormick v. Sate, No. 03C01-9802-CR-00052, dlip op. at 23 (Tenn. Crim. App., Knoxville, June
17, 1999) (quoting Harries v. Sate, 958 S.W.2d 799, 807 (Tenn. Crim. App. 1997)).

The petitioner’s newest version of events, related to Dr. Caruso, serves foremost to
showcase the petitioner’s untruthfulness and manipulative tendencies, which have not been
ameliorated by his prolonged incarceration. Furthermore, although Dr. Caruso labored mightily to
draw a specific connection between Dagmar Cauthern and the petitioner’ s sexual, homicidal attack
on Mrs. Smith, his efforts were largely undercut by the petitioner’ s own denial that he saw Dagmar
Cauthern’s face when he raped Mrs. Smith -- a denial that the petitioner repeated when he was
examined by Dr. Spencer. Thus, we are unpersuaded that, had Dr. Caruso’s or similar testimony
been offered at the 1995 resentencing tria, the result would have been more favorable to the
petitioner.

-42-



Even if Dr. Caruso’s testimony would have made a positive contribution to the
petitioner’s mitigation case -- a position that we by no means endorse -- the petitioner must still
establish that the aggravating factor was not so strong as to overcome the effect that the mitigation
evidence would have had on the jury deliberations. See Goad, 938 S.W.2d at 371. We begin with
the circumstances surrounding Mrs. Smith’s murder, which abundantly support the “especialy
heinous, atrocious, or cruel” aggravating circumstance. On appeal from the petitioner’s 1995
resentencing trial, our court detailed at length the sufficiency of the evidence on this point.

The [petitioner] argues that the evidence implying that the
victim lost consciousness as early as thirty secondsinto the ordedl is
insufficient to support afinding of the sole aggravating circumstance.

Asthe State asserts, Mrs. Smith suffered mental torturewhen
shewasforcibly removed from her bed while screaminginthemiddle
of the night, hidden in a closet while her husband was dead or dying,
and subsequently raped. The evidence, though not directly showing
that Mrs. Smith knew the exact fate of her spouse, supportsthestrong
assumption that she heard what was happening and knew her husband
was in dire circumstances. The video shown to the jury clearly
depictsthat a profound struggle occurred between the assailants and
Mr. Smith; the bed covers were strewn about the room, Mr. Smith
was kneeling against the bed, fingernail scratch markswere found on
his neck, and the bed frame was broken away from the headboard and
the mattresswaslying on thefloor. In his statement to the police, the
[ petitioner] said that as Patterson | eft the master bedroom after killing
Mr. Smith, he grabbed Mrs. Smith as she was coming back down the
hallway. Thejury could easily have concluded that she was going to
check on her husband after she heard the struggle.

It clearly appears from the record that the strangulation
occurred after the rapes and while the victim was conscious. Even
though [State v.] Odom[, 928 S.W.2d 18 (Tenn. 1996),] states that
rape does not ordinarily constitute torture or serious physical abuse,
we find that the facts of the case sub judice more distinctly
demonstrate their existence. In Odom, the victim was raped once.
Here, the victim was raped twice, and by two different individuals.
Moreover, the rapes were not committed upon the initial criminal
confrontation. In Odom, therape ensued almostimmediately after the
victim was accosted. Mrs. Smith was not raped until after she was
placed in a closet where she apparently heard the attack on her
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husband. And after the rapes occurred, the assailants further tortured
and ridiculed Mrs. Smith by pouring two bottles of wine coolersover
her naked body.

Mrs. Smith remained conscious for at least thirty seconds
while she was being strangled after she had been twice raped. The
abrasions on her neck indicate that she tried, unsuccessfully, to
release the pressure from around her neck. Although Dr. Harlan
testified that he was uncertain from the medical evidence whether a
break occurred in the strangul ation process, other testimony suggests
that when the initial attempt to strangle proved futile, an apparent
second, more successful, attempt to strangle Mrs. Smith was made
using a tourniquet device. As Joseph Denning testified, the
[ petitioner] told him he madethefirst attempt to strangle Mrs. Smith.
According to Denning's testimony, the [petitioner] lacked the
strength to kill her, so Patterson had to complete the act using the
vase in the scarf. The abrasions on Mrs. Smith’s neck indicate that
she was conscious during a portion of the struggle. It appears from
the record that Mrs. Smith was forced to endure not only the severe
physical pain of the strangulation, but the grueling mental pain as
well of not knowing when and if the assailants would continue what
probably appeared to her asrepeated acts of strangulation and torture.

... [W]e believe that the strangulation, combined with the
two rapes and the evidence surrounding this entire criminal episode,
does support the jury’ s finding of the especially heinous, atrocious,
or cruel aggravating circumstance in this case.

Even though there is some testimony which suggests that
Patterson was the one who ultimately strangled Mrs. Smith to death,
the testimony also shows that the [petitioner] attempted to strangle
the victim but simply did not have enough strength to bring the task
to the intended conclusion. This does not substantially reduce his
culpability.

Cauthern, No. 02C01-9506-CC-00164, dlip op. at 11-13. Although delving into fewer factual
details, the Tennessee Supreme Court also held that the evidence was sufficient to support the
aggravating circumstance and to support afinding that the aggravating circumstance outweighed the
mitigating circumstances presented to the jury. See Cauthern, 967 SW.2d at 732-34.



Atthe 1995 resentencingtrial, thejury concluded that the state had not proven beyond
areasonable doubt the “ especially heinous, atrocious, or cruel” aggravating circumstance asrelated
toMr. Smith’ smurder, and it isreasonabl e to concludethat the features distinguishing Mrs. Smith’s
murder for the jury were the multiple rapes while she was still conscious, the multiple strangulation
attemptsthat required considerably moreforcethan applied to Mr. Smith, and her awareness of what
was happening to her husband. We are confident that none of the mitigating evidence that might
have been presented would have detracted substantialy from the disturbing and gruesome
circumstances of Mrs. Smith’s murder. At best, such evidence would have fractured the defense
strategy at resentencing to portray Patterson as being more cul pable® and to show favorabl e aspects
of the petitioner’ slife, both prior to and following the homicides, |eaving the jury with a morass of
conflicting lies that the petitioner had been telling since 1987 and various, tenuous excuses for his
actions.

Therefore, in light of al the circumstances of this case, we conclude that the
petitioner has not demonstrated deficient performance by trial counsel in connection with the
investigation and presentation of mitigation evidence and, moreover, has not shown a reasonable
probability that the result of the 1995 trial would have been different.

B. Investigation of Patterson’s Background

The petitioner next registers a hodgepodge of complaints about trial counsel’s
performance rel ative to the co-defendant, Brett Patterson.® The petitioner arguesthat trial counsel
did not adequately develop thetheory that Patterson wasthe primary actor who dominated the scene
of the crime; as support, he pointsto the death penalty verdictsin his 1988 trial and the subsequent
single death penalty verdict in his 1995 resentencing trial. That argument, of course, is legally
insufficient. See Goad, 938 S.W.2d at 369 (“ Thefact that aparticular strategy or tactic failed or hurt
the defense, does not, standing alone, establish unreasonabl e representation.”); Spadafina v. Sate,
77 SW.3d 198, 207 (Tenn. Crim. App. 2000).

The petitioner charges that had trial counsel investigated Patterson’s background,
counsel would have discovered that Patterson was a suspect in the strangulation death of awoman
in New Mexico. The petitioner, however, failsto explain why trial counsel should have set out on
such a course of investigation prior to his 1988 trial or even how such information relating to an
unsolved homicidewould have been uncovered. The petitioner has offered no evidence of deficient

> Accordingto Dr. Caruso’ sconstruct, the petitioner raped and strangled M rs. Smith because he had aflashback
that propelled him into unmanageable rage. Thistheory seems inconsistent with the proposition that the petitioner was
acting under the substantial domination of Patterson.

6 Initswritten Order, the post-conviction court dealt at length with the petitioner’s complaint that trial counsel
was ineffective for failing to seek a severance from Patterson before the 1988 trial. On appeal, severance is mentioned
briefly and only in passing by the petitioner. We discern no reason to belabor the severance question; suffice it to say
that we agree with the post-conviction court that according to trial counsel’ stestimony, the decision to pursueajointtrial
was “awell-informed strategic decision,” which is not amenable to attack as being professionally unreasonable.
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performance on this point in connection with his 1988 trial. Furthermore, as the post-conviction
court noted, assuming the evidence could be categorized as relevant for some non-propensity
purpose, the petitioner has not shown by clear and convincing evidence that Patterson actually
committed the offense. The failure to establish a proper foundation would have resulted in the
exclusion of the evidence.’

The petitioner then shiftsto his 1995 resentencing trial. By that time, the petitioner
claims, Patterson’ s suspected involvement in the New Mexico homicide was known through other
proceedings. The petitioner criticizes counsel for not independently investigating “this startling
information” onceit cameto light, but there appearsto belittleto investigate. Thetestimony of the
New Mexico law enforcement officersat the post-conviction hearing was not particularly revealing
or useful beyond theinitia proposition that Patterson was a suspect.

The petitioner speculates that with the New Mexico information, histrial counsel
need not havefelt threatened by what Patterson might say if called to testify at the 1995 resentencing
trial. The petitioner opinesthat “if the defense had done its homework,” Patterson could have been
neutralized as a witness, leaving the petitioner free to give his version of the events of the crime.
Thislineof attack on counsel’ s performanceis precisdly thetype of second guessing that Strickland
soundly condemns. In addition, it isaxiomatic that “[w]hen a petitioner contendsthat trial counsel
failed to discover, interview, or present witnessesin support of his defense, these witnesses should
be presented by the petitioner at the evidentiary hearing.” Black, 794 SW.2d at 757. A petitioner
isnot entitled to relief on this ground “unless he can produce amaterial witnesswho (@) could have
been found by a reasonable investigation and (b) would have testified favorably in support of his
defense if caled.” Id. a 758. The petitioner did not present Patterson at the post-conviction
hearings, and for this additional reason, his clam fails.

C. Cross-examination of State Witness James Andrew

James Andrew, who knew both the petitioner and Patterson, testified for the state at
the petitioner’ s1988 trial and the 1995 resentencing trial. Andrew related incriminating statements
and admissions that the petitioner made to him about the petitioner’ s and Patterson’ s involvement
in the Smiths' murders.

... James Phillip Andrew testified [at both trials] that he was
withthedefendant, Ronnie Cauthern, and Brett Patterson shortly after
the offenses. While watching television, they all saw an account of
the Smiths' murders in which areward was offered for information.
Cauthern told Andrew that he had worked for the Smiths in the past
and that he broke into their home and made the woman get into the

! Tennessee Evidence Rule 404(b), regarding the admission of evidence of other crimes, wrongs or acts, did
not become effective until 1990. Nevertheless, at the time of the petitioner’'s 1988 trial, the same foundational
requirements applied pursuant to the supreme court’s decision in State v. Parton, 694 S.W.2d 299 (Tenn. 1985).
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closet, while he and Patterson strangled the man. Cauthern told
Andrew that he raped the woman once and that he had stolen a
wedding ring, aVCR, and some credit cards. Andrew testified that
Cauthern seemed proud of what he had done, and that he threatened
to kill Andrew if he repeated anything about the murders.

Cauthern, 967 S\W.2d at 730.

Aspart of the petitioner’ shid for post-conviction relief, heclaimsthat trial counsel’s
“tepid questioning” of Andrew at both trials constituted deficient, prejudicial performance. The
petitioner insiststhat trial counsel should havemounted a® hard hitting” cross-examination attacking
Andrew’ s sobriety and motive to fabricate the petitioner’ s incriminating statements.®

Andrew did not testify at the post-conviction hearing, but the partiesentered into and
submitted awritten stipulation regarding what Andrew’ stestimony would have been. Accordingto
the stipulation, Andrew would have said that he was never interviewed by the petitioner’s tria
counsel. The post-conviction court, however, credited the live testimony of trial counsel who
asserted that he had interviewed Andrew prior to the 1988 trial, which was corroborated by afile
memorandum of trial counsel noting a February 11, 1988 conference with Andrew.

As for the quality of trial counsel’s cross-examination, the post-conviction court
found, with one exception, that the scope of examination wasatria tactic based on rel uctanceto ask
Andrew, who was“odd and unpredictable,” too many questions. The exception was compensation
that Andrew had received or hoped to receive in return for his assistance to the police, about which
trial counsel claimed to beignorant. The post-conviction court found that trial counsel should have
known about the compensation because it was publicized in a local newspaper article, a copy of
whichwasintria counsel’ sfile. Wefind no basisto disturb the post-conviction court’ s assessment
of counsel’ s performance.

Nor do we discern any basis to displace the post-conviction court’ s conclusion that
even if counsel’ s cross-examination was deficient, the petitioner has not demonstrated therequisite
prgjudice. Abundant evidence, aside from Andrew’s testimony, supported the petitioner’s dual
homicide convictionsfrom his 1988 trial. Furthermore, Andrew’ sresentencing trial testimony was
halting and somewhat vague. Indeed, a one point during Andrew’ s direct examination, the trial
court interrupted to inquire, “General, does he have anything relevant to say about this case?”’
Andrew did testify that the petitioner related that he and Patterson had attacked Mr. Smith and
strangled him to death, but the jury obviously did not find that testimony adequate to support the
death penalty for Mr. Smith’ shomicide. Andrew’stestimony about the petitioner’ sinvolvement in

8 In connection with this issue, post-conviction counsel make passing reference to a police report containing
useful information that could have been deployed to impeach Andrew. W e do not understand the petitioner to be arguing
that trial counsel was ineffective for failing to discover the report; rather, in adifferent post-conviction claim, which we
will subsequently discuss, the petitioner argues that the report contained constitutionally exculpatory evidence that the
state withheld from trial counsel.
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Mrs. Smith’s death was even less specific; Andrew merely testified that the petitioner said that he
took Mrs. Smith out of the closet and raped her.

Accordingly, this claim does not warrant post-conviction relief.
D. Testimony Inconsistent with Forensic Evidence

The petitioner registers a separate complaint in his appellate brief that there is no
forensic support for the notion that awine cooler was poured over the body of Rosemary Smith. As
framed, thiscomplaint does not merit post-conviction consideration, and absent an explanation why
this ground was not previously presented in any earlier proceeding, we regard it as waived. See
Tenn. Code Ann.§ 40-30-104(e) (2003). Furthermore, to the extent that the petitioner is attempting
to assert an ineffective assistance of counsel claim, his cursory statement that counsel abandoned
their duty to challenge the state' s case is wholly insufficient to merit post-conviction relief.

E. ThePetitioner’s German Citizenry and the Vienna Convention on Consular Relations

The petitioner next claimsthat trial counsel wasineffectivein failingto discover his
German ancestry and failing to inform him of his rights under the Vienna Convention on Consular
Relations, Apr. 24,1963,21U.S.T. 77, T.I.A.S. No. 6820, 1969 WL 97928. Much of thisargument
duplicates the petitioner’s broader allegation that trial counsel did not adequately investigate his
background, thereby prejudicially denying the petitioner the benefit of legal servicesand assistance
from the German government. At a later point in his appellate brief, the petitioner aso
independently alleges that following his arrest, he was entitled to certain internationa rights and
privileges secured by the Vienna Convention that were not, in fact, respected, thereby entitling him
to post-conviction relief. Inasmuch as both issues require an in-depth examination of the Vienna
Convention on Consular Relations, we defer our discussion of counsel’s claimed ineffectiveness
until we address the substantive aspects of the Vienna Convention later in this opinion.

EXCULPATORY EVIDENCE

The petitioner asserts that his constitutional due process rights were violated by the
state’ s suppression of exculpatory evidence involving James Andrew, who testified for the statein
boththe1998trial and the 1995 resentencingtrial. Andrew related variousincriminating statements
made by the petitioner that implicated the petitioner in the homicides. Naturaly, Andrew’s
credibility was an item of concern to the petitioner.

The first item of evidence to which the petitioner points is a police report dated
January 23, 1987, prepared by Detective R.J. DiFiore, which recitesin part:

Mr. Andrew said that on the night of the 19th Eric Barbeecameto his

home . . . and wanted Mr. Andrew to tell Patterson’s lawyer that
Patterson had stayed in the car while Ronnie did the murdersand that
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on the night of the armed robbery, he had not seen Patterson and
Ronnie together.

Patterson and Barbee were friends, and Barbee' svisit to Andrew occurred whilethe
petitioner and Patterson were detained in jail awaiting trial. The petitioner interprets the report as
showing that Patterson used hisfriend, Barbee, to try to influence or intimate Andrew into changing
his story. The petitioner concedes that the impact of Barbee' s attempt remains unknown.

The second item of evidencewasinformation possessed by the state that Andrew had
contacted the police and made a statement in expectation of a $5,000 reward. The third item was
informationthat Andrew’ svehiclehad been vandalized by an unknownindividual after the petitioner
had been arrested. Regarding the last two items, the parties entered into awritten stipulation at the
post-conviction hearing that if Andrew were called to testify, he would relate the following:

a He is the same James Andrew who testified for the State in
the 1988 trial of Ronnie Cauthern and Brett Patterson, and the
1995 resentencing of Ronnie Cauthern.

b. Prior to calling Lt. David Baize to provide information
concerning the deaths of Rose Mary [sic] and Patrick Smith,
he heard on television that there would be areward of $5000
for information leading to the arrest and conviction of the
person or persons responsible for their deaths.

C. Onthe Monday following the Sunday newsreport inwhich he
learned of the reward, he called and spoketo Lt. David Baize
and stated that he was calling abut the Smith murders and
asked about the reward. He informed Baize that he would
need the reward to get out of the area if he told the police
what he knew. Baizetold him to come in and tell them what
he knew and that he would take care of it.

d. He met with Lt. Baize and Assistant District Attorney Wade
Bobo, approximately every day for the first week.
Subsequently, he met with them several timesbeforethe 1988
trial. Eachtimeheasked about thereward, Lt. Baizetold him
not to worry about it, that he should worry about the big
things not thelittle things. Up to and through the 1988 trial,
Andrew continued to expect that he would be paid the $5000
reward. On the way back to the airport, after thetrial, Baize
remarked that they had brought him to Clarksville and paid
for his hotel and that was a vacation worth $5000.

-49-



As aresult of his cooperation with the police in this case,
Andrew was forced to move back onto the post at Ft.
Campbell. To assist with this move, Wade Bobo or David
Baize gave him $300 cash. Thiswasthe only money or thing
of valuethat hereceived for hisassistanceto the policein this
matter. Half of thismoney was given to Joe Denning to offset
Andrew’s share of the rent.

He had [sic] been questioned, at the 1988 trial or the 1995
resentencing, about expectations of areward, he would have
testified as set out above.

On or about January 19, 1987, Eric Barbee cameto Andrew’s
home and wanted Mr. Andrew to tell Brett Patterson’ slawyer
that Patterson had stayed in the car while Ronnie Cauthern
did the murders.

On the night of January 21, 1987, an unknown subject or
subjects vandaized Andrew’s blue, 1978 Pontiac TransAm
which was parked at his home. The seats had been cut, the
word*“murder” had been sprayed onthefront windshield with
orange paint, the braon the front of the car had been cut and
the vehicle had been hit all over and bent up very badly.

Andrew reported the above incidents to police and would
havetestified asindicated in paragraphs g and h above had he
been questioned by an attorney at the 1988 tria or 1995
resentencing.

No one acting for Ronnie Cauthern contacted him or asked to
interview him before either the 1988 trial or the 1995
resentencing.

The post-conviction court made detailed findings on this claim. With regard to the
police report and Andrew’ s compensation, the court found that the petitioner had satisfied the first
part of the Brady analysisthat trial counsel had requested from the state, orally and in writing, any
information about agreements or deals with witnesses. See Johnson, 38 SW.3d at 56. Concerning
thesecond part of theanalysis, whether the state suppressed the evidence, the court assumed, without
expressing ruling, that the statefailed to turn over theinformation. Seeid. On appeal, the state does
not earnestly contest the two findings, although it does argue that some of the information seemed
tobeequally availableto the parties. See Satev. Marshall, 845 SW.2d 228, 233 (Tenn. Crim. App.
1992) (prosecution not required to disclose information that accused already possesses or is ableto
obtain). The presumption of correctness that attaches to these findings has not been overcome.
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The post-conviction court next concluded that the petitioner was partially successful
in showing that theinformation wasfavorable, thethird part of theanalysis. Thevehiclevandalism
would not, in the court’s estimation, have helped the petitioner given that the petitioner had
threatened to kill Andrew and that Andrew was harassed and threatened after he cooperated with the
police. Ontheother hand, Andrew’scompensation and Barbee' sattempt to influence Andrew were
favorableto the petitioner, according to the court. We part company with the post-conviction court
on the automobile damage assessment. Granted, the information had margina value, particularly
becausetheidentity of thevandal wasunknown; theinformation, however, had favorabletendencies,
if for no other reason than multiple defendants were on trial. See Kyles v. Whitley, 514 U.S. 419,
451, 115 S. Ct. 1555, 1574 (1995) (warning not to “confuse[] the weight of the evidence with its
favorable tendency”).

With the fourth part of the analysis, the materiality of the information, the post-
conviction court concluded that the petitioner had not shown a reasonable probability that, had the
evidence been disclosed to the defense, the results of the proceeding would have been different. We

agree.

In terms of the petitioner’s guilt, Andrew’s testimony was damaging primarily
becauseit placed beforethejury the petitioner’ sadmission tokilling the Smiths. Thestate, however,
prosecuted the homicides as felony murders, pursuant to which it was unnecessary for the state to
prove that the petitioner personaly killed the victims. Evidence, independent of Andrew’s
testimony, solidly linked the petitioner to the burglary of the Smiths' residence. Therefore, even had
Andrew’ scredibility been thoroughly demolished, confidencein the outcome of the 1988 trial isnot
undermined.

In terms of the 1995 resentencing trial, even if the suppressed evidence would have
persuaded the jury that Andrew testified falsely and was motivated to collect reward money,
confidenceinthedeath sentencefor Mrs. Smith’ shomicideisnot undermined. The petitioner insists
that the suppressed evidenceis constitutionally material becauseit demonstratesthat Patterson used
Barbeeto influence Andrew’ stestimony and becauseit could have been used to impeach Patterson
had hetestified. Wefail to discern thelogic of the petitioner’ sargument. First, whether Barbee, in
fact, influenced Andrew’s testimony is uncertain, although it would appear not in light of the
information that Andrew provided to law enforcement before he was visited by Barbee. Second, if
Patterson wasthe person who sent Barbeeto Andrew, Patterson’ sintent wasto get Andrew to negate
Patterson’s involvement in the homicides, which did not occur. We fail to see how impeaching
Andrew translatesinto proving that Patterson was“more” cul pablethan the petitioner. Third, aswe
previously observed, Andrew’ sresentencing testimony wasfar from compelling. Thejury declined
to impose the death penalty for Mr. Smith’'s homicide even without knowing about Andrew’s
reward-money motivation. Last, impeachment of Andrew in no manner negates the suffering and
torture that Mrs. Smith experienced, and demonstrating the petitioner’s participation in her death
does not hang on Andrew’ s credibility.
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From all the evidence, we have no hesitation in concluding that the information
regarding Andrew about which the petitioner complainscoul d not reasonably betakento put the case
in such adifferent light asto undermine confidence either in the petitioner’ sconvictionsor hisdeath
sentence for Mrs. Smith’s homicide.

APPRENDI V. NEW JERSEY and RING V. ARIZONA

For his next issue, the petitioner mounts an attack on his death sentence based on
Apprendi v. New Jersey, 530 U.S. 466, 120 S. Ct. 2348 (2000), and Ring v. Arizona, 536 U.S. 584,
122 S. Ct. 2428 (2002). Relying on Apprendi, the petitioner argues that the failure to submit to the
indicting grand jury the aggravating circumstance relied upon to qualify him for the death penalty
violated numerous federal and state constitutional rights. Relying on Ring, he advances a second
argument directed to the Tennessee Supreme Court’ saffirmance of hisdeath sentencefrom the 1995
retrial, despite an erroneous jury instruction. The petitioner argues that by finding harmless error,
the supreme court improperly substituted its judgment for that of a correctly-instructed jury.

A. Apprendi v. New Jersey

In Apprendi, the Supreme Court examined aNew Jersey provision permitting ajudge
to impose a sentence exceeding the statutory maximum for an offense if the judge finds, by a
preponderance of the evidence, that the offensequalified asahatecrime. The Supreme Court struck
down the provision, holding that “[o]ther than the fact of a prior conviction, any fact that increases
the penalty for a crime beyond the prescribed statutory maximum must be submitted to ajury, and
proved beyond a reasonable doubt.” 530 U.S. at 490, 120 S. Ct. at 2362-2363.

This holding from Apprendi does not, in our opinion, avail the petitioner relief.

First, it ispersuasive that at least six federal circuit courts of appeal have concluded
that Apprendi doesnot apply retroactively to caseson collateral review. SeeBurchv. Corcoran, 273
F.3d 577 (4th Cir. 2001); Inre Clemmons, 259 F.3d 489 (6th Cir. 2001); United Statesv. Moss, 252
F.3d 993 (8th Cir. 2001); United Statesv. Sanchez-Cervantes, 282 F.3d 664 (9th Cir. 2002); Daniels
v. United Sates, 254 F.3d 1180 (10th Cir. 2001); McCoy v. United Sates, 266 F.3d 1245 (11th Cir.
2001). Our court, likewise, has declined to extend Apprendi to cases on collateral review, such as
requestsfor post-convictionrelief or requeststo reopen aprior post-conviction petition. See Sephen
Michael West v. Sate, No. E2001-02520-CCA-R28-PC (Tenn. Crim. App., Sept. 6, 2002); Paul
Gregory Housev. Sate, No. E2001-02519-CCA-R28-PC (Tenn. Crim. App., Sept. 5, 2002); David
McNish v. Sate, No. E2001-02633-CCA-R28-PC (Tenn. Crim. App., Aug. 15, 2002), perm. app.
denied (Tenn., Dec. 16, 2002); Donald Wayne Srrouth v. Sate, No. E2001-02083-CCA-R28-PC
(Tenn. Crim. App., Jan. 29, 2002), perm. app. denied (Tenn., Oct. 28, 2002).

Second, the Apprendi Court did not reach the issue whether a defendant is entitled

to have the aggravating circumstancesrelied upon by the state alleged in the indictment. “Apprendi
has not here asserted,” the Supreme Court noted, “a constitutional claim based on the omission of
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any reference to sentence enhancement or racial biasintheindictment. . .. Wethus do not address
the indictment question separately today.” Apprendi, 530 U.S. at 477 n.3, 120 S. Ct. at 2355 n.3.

Last, in Satev. Dellinger, 79 S.W.3d 458 (Tenn. 2002), cert. denied, 537 U.S. 1090,
123 S. Ct. 695 (2002), the Tennessee Supreme Court held that the “principles of Apprendi do not
apply to Tennessee's capital sentencing procedure.” Id. at 467. “Neither the United States
Constitution nor the Tennessee Constitution requires that the State charge in the indictment the
aggravating factors to be relied upon by the State during sentencing in a first degree murder
prosecution.” Id. Inaccordancewith Dellinger, we conclude that the principles of Apprendi do not
apply to Tennessee' s capital sentencing procedure.

Recognizing that his argument was rejected in Dellinger, the petitioner insists that
the efficacy of Dellinger has been implicitly undermined by the subsequent Supreme Court decision
in Ring v. Arizona, 536 U.S. 584, 122 S. Ct. 2428 (2002). In Ring, the Supreme Court addressed a
claimthat Arizona s capital sentencing scheme violated the Sixth Amendment becauseit permitted
ajudge to impose the death penalty based on the presence of aggravating circumstances and the
judicial determination that no mitigating circumstances were sufficiently substantial to call for
leniency. The Supreme Court extended the principles of Apprendi to capital sentencing and struck
down the Arizona procedure to the extent that it allowed a sentencing judge, sitting without ajury,
to find an aggravating circumstance necessary for imposition of the death penalty. Id. at 609, 122
S. Ct. S. Ct. at 2443.

Any doubt regarding Ring’ s effect on Dillinger waslaid to rest on January 5, 2004,
when the Tennessee Supreme Court released itsdecisionin Satev. Daryl KeithHolton,  SW.3d
___,No. M2000-00766-SC-DDT-DD (Tenn., Nashville, Jan. 5, 2004). One of theissuesbeforethe
supreme court in that case was whether Dellinger waswrongly decided in light of Ring v. Arizona.
Our supreme court rejected the notion and explained,

After thereleaseof our opinionin Dellinger, theUnited States
Supreme Court issued its opinion in Ring. The narrow question
presented in Ring was*“whether [an] aggravating factor may befound
by the judge, as Arizona law specifies, or whether the Sixth
Amendment’sjury tria guarantee, made applicable to the States by
the Fourteenth Amendment, requires that the aggravating factor
determination be entrusted to the jury.” 536 U.S. at 597. The Court
in Ring pointed out the limited nature of the issue, noting that of the
thirty-eight states with capital punishment, twenty-nine, including
Tennessee, “commit sentencing decisionsto juries.” 1d. at 608 n.6.
The Court also emphasized that Ring did not contend that his
indictment was constitutionally defective and noted that the
Fourteenth Amendment has not been construed to apply to the states
the Fifth Amendment right to “‘ presentment or indictment of aGrand
Jury.”” 1d. a 597 n.4 (quoting Apprendi, 530 U.S. at 477 n.3). The
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narrow holding of the Court in Ring is that because Arizona's
enumerated aggravating factors operate as“the functional equivalent
of an element of a greater offense,” the Sixth Amendment requires
that they befound by ajury. 1d. at 609. Contrary to the defendant’s
assertions, Ring does not stand for the broad proposition that
aggravating circumstances must be charged in the indictment to

satisfy constitutional standards. . . . Therefore, Ring provides no
relief to the defendant and does not invalidate this Court’ sholdingin
Dellinger.

Daryl Keith Holton, slip op. at 15.

From Holton, we can concludewith confidencethat the petitioner’ ssentence of death
isnot infirm on the basisthat the aggravating factor relied upon to support the death penalty was not
charged in the indictment.

B. Ringv. Arizona

The petitioner aso relies on Ring v. Arizona to attack the harmless error anaysis
undertaken on direct appeal from his 1995 resentencing trial. Inreviewingthejury instructiongiven
onthe(i)(5) aggravating circumstanceduringthe 1995trial, the Tennessee Supreme Court concluded
that thetrial court had erred in instructing on the 1989 version of the “especially heinous, atrocious
or cruel” aggravator because the offense was committed in 1987, at which time a different
articulation of the aggravating circumstance pertained.” Cauthern, 967 SW.2d at 732-33; see Sate
v. Brimmer, 876 SW.2d 75, 82 (Tenn. 1994) (resentencing hearing must be conducted in accordance
with law in effect at time of offense). The supreme court also concluded, however, that the error was
harmless. Cauthern, 967 S.W.2d at 732-33.

The petitioner seeks to persuade that the supreme court’s finding of harmless error
under these circumstances is indistinguishable from the Arizona judge finding the existence of the
aggravating factor in Ring. We disagree. We detect no indication in Ring that the Supreme Court
was | ettisoning appel late review predicated on aharmless-error analysis. In Neder v. United Sates,
527 U.S. 1, 119 S. Ct. 1827 (1999), the Supreme Court approved harmless-error review of the
violation of the Sixth Amendment’s jury-trial guarantee based upon an erroneous jury instruction
that omitted an essential element of an offense. The Neder Court acknowledged that there is a
limited group of errors that have been found to be “structural” and, therefore, beyond the scope of
harmless-error review, such asthe complete denial of counsel and trial before abiased judge. Id. at

o At the time of the offense, the aggravating circumstance set out in Code section 39-2-203(i)(5) provided that
“[t]he murder was especially heinous, atrocious, or cruel in that it involved torture or depravity of mind.” Tenn. Code
Ann. § 39-2-203(i)(5) (1982). In 1989, the statute was amended to provide as follows: “[t]he murder was especially
heinous, atrocious, or cruel in that it involved torture or serious physical abuse beyond that necessary to produce death.”
Id. § 39-13-204(i)(5) (1991).



8, 119 S. Ct. at 1833. Most constitutional errors, however, according to Neder can be harmless,
including the omission of an element from ajury instruction. 1d. at 8-9, 119 S. Ct. at 1833-34. In
our opinion, Neder remains viable in the Ring context, which like Neder, was predicated on a Sixth
Amendment violation of adefendant’ sright to trial by jury. Our conclusionisbuttressed by theRing
Court’srefusal to addressthe state’ s harmless-error argument, citing Neder for the proposition that
the Supreme Court ordinarily leavesit to lower courtsto passon theharmlessness of error inthefirst
instance. Ring, 536 U.S. at 609 n.7, 122 S. Ct. at 2443 n.7.

Neither Apprendi nor Ring afford the petitioner relief on his post-conviction
complaints.

VIENNA CONVENTION ON CONSULAR RELATIONS

As previously noted, the petitioner initiates a two-fold attack on his convictions
related to the Vienna Convention on Consular Relations. First, he argues that Article 36 of the
Vienna Convention creates judicially enforceable individual rights that, in his prosecution, were
violated. Second, he claims that trial counsdl’s representation was constitutionally ineffective
because he failed to investigate and discover the petitioner’s German ancestry. The interaction, if
any, between Article 36 of the Vienna Convention on Consular Relations and a state court criminal
prosecution is aquestion of first impression in Tennessee.

We begin with a brief overview of the Vienna Convention on Consular Relations.

Prior to the adoption of the Vienna Convention on Consular Relations, April 24,
1963, 21 U.S.T. 77, T.ILA.S. No. 6820, 1969 WL 97928, the United States had entered into
numerous treaties and international agreements with specific countries to address the conduct of
consular relations and the performance of consular services. In 1963, however, the multilateral
Vienna Convention on Consular Relations was finalized, whereupon countries began ratifying it.
TheViennaConvention on Consular Relations entered into forcefor the United States on December
24,1969. Id., 1969 WL 97928.

The Vienna Convention on Consular Relations is comprised of 79 articles that
provide a comprehensive set of rules for the operation of consulates and for the functions and
obligations of consular officers. 1d., 1969 WL 97928. Article 36" of thetreaty speaksto providing

10 Article 36 reads in its entirety as follows:
§ Article 36. Communication and contact with nationals of the sending State

1. With aview to facilitating the exercise of consular functionsrelating to nationals
of the sending State:

(a) consular officers shall be free to communicate with nationals of the sending
(continued...)
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assistanceto foreign nationalswho arearrested or detained. Section 1.(b) of Article36 providesthat
the authorities of a“receiving state” -- in this instance, the United States -- are, without delay, to
inform any detained foreign national of his or her right to have the “consular post of the sending
state” -- in thisinstance, Germany -- notified of hisor her detention.™* 1d., art. 36, 1969 WL 97928.
Section 1.(c) specifies that “ consular officers shall have theright to visit a national of the sending
Statewhoisin prison, custody or detention, to converse and correspond with him and to arrange for
his [or her] legal representation.” 1d., art. 36, 1969 WL 97928. See generally Ann K. Wooster,
Annotation, Construction and Application of Vienna Convention on Consular Relations (VCCR),
Requiring That Foreign Consulate Be Notified When One of its Nationals Is Arrested, 175 A.L.R.
Fed. 243 (2002). The provisionsof Article 36 have been implemented through federa regulations.
SeeNotification of Consular OfficersUpontheArrest of Foreign Nationals, 28 C.F.R. 850.5(2004);
Apprehension and Detention of Inadmissible and Deportable Aliens, 8 C.F.R. § 236.1(e) (2004).

In a situation involving a person who is a citizen of the United States and another
country, the official position of the United States Department of State is that the person “may be

10(...continued)
State and to have accessto them. Nationals of the sending State shall have the same
freedom with respect to communication with and access to consular officers of the
sending State;

(b) if he so requests, the competent authorities of the receiving State shall, without
delay, inform the consular post of the sending State if, within its consular district,
anational of that Stateisarrested or committed to prison or to custody pending trial
or isdetained in any other manner. Any communication addressed to the consular
post by the person arrested, in prison, custody or detention shall also be forwarded
by the said authorities without delay. The said authorities shall inform the person
concerned without delay of his rights under this sub-paragraph;

(c) consular officers shall have the right to visit anational of the sending State who
is in prison, custody or detention, to converse and correspond with him and to
arrange for his legal representation. They shall also have the right to visit any
national of the sending State who isin prison, custody or detention in their district
in pursuance of a judgment. Nevertheless, consular officers shall refrain from
taking action on behalf of a national who isin prison, custody or detention if he
expressly opposes such action.

2. The rights referred to in paragraph 1 of this Article shall be exercised in
conformity with the laws and regulations of the receiving State, subject to the
proviso, however, that the said laws and regulations must enable full effect to be
given to the purposes for which the rights accorded under this Article are intended.

Id., art. 36, 1969 WL 97928.

. M andatory notification” isrequired issome situationsregardless whether the foreign national requests such
notification. “Mandatory notification requirements arise from different bilateral agreements whose terms are not
identical.” U.S. Dep’t of State, Pub. No. 10518, Consular Notification and Access 14 (1998). Germany is not a
mandatory notification country. Seeid. at 5, 47-49.
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treated exclusively asaU.S. citizen whenin the United States[such that] consular notificationisnot
required if the detainee is a U.S. citizen.” U.S. Dep’'t of State, Pub. No. 10518, Consular
Notification and Access 18 (1998).

Against thisbackdrop, the petitioner has asserted aviolation of hisrights guaranteed
by the Vienna Convention on Consular Relations and has requested relief in the context of a state
court proceeding for post-conviction relief. The threshold question that must be addressed is
whether aviolation of the subject treaty is cognizablein apost-conviction proceeding. Aswe shall
explain, we do not believe that post-conviction relief can be predicated upon such a clamed
violation.

The Post Conviction Procedure Act provides that relief “shall be granted when the
conviction or sentenceisvoid or voidable because of the abridgment of any right guaranteed by the
Constitution of Tennessee or the Constitution of the United States.” Tenn. Code Ann. § 40-30-103
(2003). Through the Supremacy Clause of the United States Constitution, “all Treaties made, or
which shall be made, under the Authority of the United States, shall be the supreme Law of the
Land.” U.S. Const. art. VI, cl. 2. Nevertheless, it does not automatically follow that the Supremacy
Clause converts violations of treaty provisions into violations of constitutional rights. As
persuasively reasoned in Murphy v. Netherland, 116 F.3d 97 (4th Cir. 1997),

Although states may have an obligation under the Supremacy Clause
to comply with the provisions of the Vienna Convention, the
Supremacy Clause does not convert violations of treaty provisions
(regardless whether those provisions can be said to create individual
rights) into violations of constitutional rights. Just asastate does not
violate a constitutional right merely by violating afedera statute, it
does not violate a constitutional right merely by violating a treaty.
See Foster v. Neilson, 27 U.S. (2 Pet.) 253, 314, 7 L.Ed. 415 (1829)
(stating that a treaty must “be regarded in courts of justice as
equivalent to an act of the legislature”).

Id. at 100 (emphasisin origina); see Whitney v. Robertson, 124 U.S. 190, 194, 8 S. Ct. 456, 458
(1888) (“By the Constitution atreaty is placed on the samefooting, and madeof like obligation, with
an act of legidation.”). Consequently, we are of the opinion that post-conviction relief does not
reach aclaimed violation of the Vienna Convention on Consular Relations.

Furthermore, we conclude that, for purposes of this post-conviction proceeding,
Article 36 of the Vienna Convention on Consular Relations creates no individual rights that are
privately enforceable. Asageneral proposition, but not invariably true, international treaties do not
createrightsthat are privately enforceable. See, e.g., United States v. Emuegbunam, 268 F.3d 377,
389-90 (6th Cir.) (collecting and discussing cases), reh’g en banc denied (2001). Because the
consular-notification provision addressestheright of detained foreign national sto have the consul ar
post of the sending state notified of their detention, one arguable position isthat Article 36 creates
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individual rights. On the other hand, relevant portions of the preamble to the Vienna Convention,
such as the following, support the view that no judicially enforceable rights are implicated: “The
purpose of [the] privileges and immunities [set forth in the treaty] is not to benefit individuals but
to ensuretheefficient performance of functionsby consular posts.” Preambleto ViennaConvention
on Consular Relations, April 24, 1963, 21 U.ST. 77, T.I.LA.S. No. 6820, 1969 WL 97928.
Furthermore, thefirst paragraph of Article 36 specifically providesthat thearticleisdrafted “[w]ith
aview to facilitating the exercise of consular functions relating to nationals of the sending State.”
Id., art. 36, 1969 WL 97928 (emphasis added).

The United States Department of State adopts the view that the Vienna Convention
creates state-to-state rights and obligations, not judicially enforceable individual rights. See United
Sates v. Li, 206 F.3d 56, 63-64 (1st Cir.) (en banc), cert. denied, 531 U.S. 956, 121 S. Ct. 379
(2000). Substantial deference, it should be noted, isto be accorded the State Department’ sview in
interpreting an international treaty. See El Al Isr. Airlinesv. Tsui Yuan Tseng, 525 U.S. 155, 168,
119 S. Ct. 662, 671 (1999) (“ Respect isordinarily due the reasonable views of the Executive Branch
concerning the meaning of an international treaty.”); Kolovrat v. Oregon, 366 U.S. 187, 194, 81 S.
Ct. 922, 926 (1961) (“While courtsinterpret treaties for themsel ves, the meaning given them by the
departments of government particularly charged with their negotiation and enforcement is given
great weight.”).

Asfor the United States Supreme Court, in aper curiam order denying two related
petitionsfor writ of certiorari, the Court in Breard v. Greene, 523 U.S. 371, 118 S. Ct. 1352 (1998),
|eft open theissue whether the consular-notification provision creates any privaterights. 1d. at 376,
118 S. Ct. at 1355 (Court noted that Article 36 “arguably confers on an individua the right to
consular assistance following arrest”).*

12 Since Breard, the International Court of Justice (“1CJ"), the organ of the United Nations that settles legal
disputes submitted to it by States in accordance with international law and renders advisory opinionson legal questions
referred to it by duly authorized international organs and agencies, has examined two claims against the United States
involving Article 36. In Germany v. United States (LaGrand Case), 2001 I.C.J. 104 (June 27, 2001), http://www.icj-
cij.org/icjwww/idocket/igus/ igusjudgment/igus_ijudgment_20010625.htm (as visited February 5, 2004), the ICJ held
that “Article 36, paragraph 1, creates individual rights, which, by virtue of Article | of the Optional Protocol, may be
invoked in this Court by the national State of the detained person.” Id. at §77. LaGrand involved two German nationals
who were brothers and who were arrested in Arizona on homicide charges, tried, convicted, and sentenced to death.
During the pendency of the proceedings before the 1CJ, one brother was executed.

Regarding whether the United States had violated its obligation to Germany, pursuant to paragraph 2 of Article
36, the ICJ ruled,

[T]he procedural default rule prevented counsel for the LaGrandsto [sic] effectively challengetheir convictions
and sentences other than on United States constitutional grounds[, and it] prevented [the courts] from attaching
any legal significance to the fact, inter alia, that the violation of the rights set forth in Article 36, paragraph 1,
prevented Germany, in a timely fashion, from retaining private counsel for [the LaGrands] and otherwise
assisting intheir defence as provided for by the Convention. Under these circumstances, the procedural default
rule had the effect of preventing “full effect [from being] given to the purposes for which the rights accorded

(continued...)
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Given the lack of direction from the United States Supreme Court, we take our lead
from the general principle that treaties are not presumed to create privately enforceable rights.

Even, however, if we were to hold that Article 36 creates individual rights, the
petitioner’s claim fails for additional reasons. First, the petitioner has waived his claim within the
meaning of the Post-Conviction Procedure Act. The ground for relief that he pursues could have
been, but was not, presented for determination in any of the prior proceedings concerning his case.
See Tenn. Code Ann. 8 40-30-106(g) (2003).

Second, thepetitioner’ snationality, at best, isdual; hisfather wasaGerman national,
but the petitioner was born in the United States. The State Department’ s official position, as we
previously explained, isthat aperson, such asthe petitioner, may betreated solely asaUnited States
citizen, which would obviate any requirement of consular notification.

Last, thepetitioner’ sclaimfailsfor theadditional reason that he hasnot demonstrated
how any violation of thetreaty prejudiced histrials or requiresthat his convictions and/or sentences
be set aside. We notethat in Breard v. Greene, the Supreme Court observed that even if aVienna
Convention claim was* properly raised and proven, it isextremely doubtful that theviolation should
result in the overturning of afinal judgment of conviction without some showing that the violation
had an effect on thetrial.” 523 U.S. at 377, 118 S. Ct. at 1355.

The petitioner’s prejudice argument is rather slim. He insists that had the German
consul been contacted, consular involvement would have “insured [sic] that Mr. Cauthern received

12 .
(...continued)
under this article are intended”, and thus violated paragraph 2 of Article 36.

Id. at 791.

The petitioner in the case before usinsists that the ICJ s decision in LaGrand authoritatively interprets Article
36 of the Vienna Convention and is binding on the courts in this state. On November 17, 2003, the United States
Supreme Court denied a petition for writ of certiorari in the case of Torres v. Mullin, 540 U.S. ___, 124 S. Ct. 562
(2003), in which that same question was raised.

Osbalso Torres, a M exican national, was convicted by an Oklahoma jury of first degree murder and sentenced
to death. After exhausting his state avenues of relief, he filed a petition in federal court for habeas corpusrelief, which
was denied. The Tenth Circuit Court of Appeals affirmed. Torresv. Mullin, 317 F.3d 1145 (10th Cir. 2003).

In support of Torres’ petition for writ of certiorari, Mexico had filed an amicus curiae brief with the Supreme
Court pointing out that M exico had instituted a case before the ICJ in which it was claiming, inter alia, that the United
States, in convicting and sentencing 52 Mexican nationals (including Torres), had violated the Vienna Convention.
M exico asked the Supreme Court to defer consideration of Torres' petition until the ICJ decided that dispute. See 540
U.S.at ___, 124 S. Ct. at 563 (Breyer, J., dissenting from the denial of the petition for writ of certiorari). The public
hearingsin Mexico’s case before the | CJ concluded December 19, 2003, and the case is presently under advisement by
the ICJ. Avena and Other Mexican Nationals (Mexico v. United States of America), 2003 I.C.J. 128, http:www.icj-
cji.org/icjwww/ipresscom/ipress2003/ipress2003-45_mus_20031223.htm (as visited February 5, 2004).
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the expert and investigative resources necessary for afair trial.” We regard the matter as highly
speculative. The petitioner’s expert, Bernd Kuebart, had to secure the permission of the German
government to appear at the post-conviction proceeding. Mr. Kuebart explained that he was
authorized to testify about a limited number of issues; what, if any, involvement or assistance that
Germany would have actually provided to the petitioner was not among the permitted topics.
Furthermore, the petitioner does not suggest that an official of the German consulate would have
been in superior position to explain the petitioner’ s rights as a criminal defendant in the United
States. Under the circumstances, we discern no principled basis to relieve the petitioner of any
burden to show how prejudice flowed from aviolation of the Vienna Convention.

For al the foregoing reasons, we hold that the petitioner’s post-conviction claim
predicated on aviolation of the Vienna Convention on Consular Relations must fail.

Regarding the petitioner’'s complaint that trial counsel’s representation was
congtitutionally ineffective because he failed to investigate and discover the petitioner’s German
ancestry, adifferent analysisis required. To secure post-conviction consideration, an ineffective
assistance of counsel claim need not be predicated on an act or omission involving a separate
constitutional right. Asrecognized in Dean v. Sate, 59 S.\W.3d 663, 667 (Tenn. 2001),

[ T]he constitutional right to effective assistance of counsel under the
United States and Tennessee Constitutions is a coghizable issue in
post-conviction proceedingsirrespective of whether counsel'salleged
deficiency implicated aseparate constitutional error, astatutory error,
a jury instructiona error, or any other type of error or deficient
performance. A defendant hasthe constitutional right to the effective
assistance of counsel without categorical restrictions.

Even so, the petitioner’ s complaint fares no better in the ineffective assistance context.

We are not prepared to endorse the position that trial counsel’s services were
constitutionally deficient. The petitioner hasnot demonstrated that “ prevailing professional norms’
in 1988 or 1995 included an intimatefamiliarity with the ViennaConvention on Consular Relations.
More fundamentally, the petitioner’s German nationality was by no means obvious and was
unknown even to the petitioner at that time. We expect that the prevailing terrorist-influenced
climatewill, no doubt, help to publicize the provisions of the Vienna Convention and to familiarize
both the legal and lay communities with the responsibilitiesunder that treaty. We are not, however,
convinced that trial counsel’ sfailurein this caseto ferret out the petitioner’ s German nationality --
which was not officially recognized by Germany until 2000 -- was objectively unreasonable.

Evenif trial counsel’ s performance could be characterized asdeficient, the petitioner
cannot surmount the prejudice hurdle to establish ineffective assistance. As we understand this
portion of the petitioner’ sargument, heis asserting that with an adequate investigation trial counsel
would have discovered his German background and enlisted the assistance of the German consul.
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For the same reasons detailed earlier, the specifics of consular involvement in the petitioner’s
defenseis speculative, given therecord beforeus. Additionally, if the petitioner is maintaining that
aconsular-sponsored defensewoul d have generated thetype of mitigation evidencethat he produced
during the post-conviction hearings, we remain unpersuaded that the evidentiary landscape would
have been sufficiently altered to demonstrate prejudice.

In summary, we necessarily maintain focus on the conventional framework of post-
conviction procedure and the delivery of constitutionally effective representation. Within that
framework, we find no basis to grant post-conviction relief to the petitioner on these issues.

WAIVED OR PREVIOUSLY DETERMINED ISSUES

As a separate appel late issue, the petitioner contends that the post-conviction court
erroneously ruled that some of his claims had been previously determined and that other claimshad
been waived. Evidently, the petitioner is complaining about the post-conviction court’s limitation
on the clamsthat it was willing to consider and its determination that the petitioner had abandoned
some issues.

The petitioner fails to identify on appeal those claims which are the subject of his
complaint. Without more, we cannot adequately review this issue, and we decline to do so. See
Tenn. R. App. P. 27(a)(7) (appellate brief shall contain argument setting forth contentions with
respect to issues presented and reasons why contentions require appellate relief, with citations to
authorities and appropriate references to the record); Tenn. R. Ct. Crim. App. 10(b) (issues not
supported by argument, citation to authorities, or appropriate referencesto record will be treated as
waived).

CHALLENGESTO TENNESSEE'S SYSTEM OF CAPITAL PUNISHMENT

The petitioner raises amyriad of challenges to the constitutionality of Tennessee's
system of capital punishment that he contends were not, but should have been, raised previously by
former appellate counsel. Wediscern no need for aprotracted discussion of thedelivery of appellate
services, because these challenges have been considered and rejected in other cases.

Thepetitioner’ scomplaint that hisdeath sentence must bereversed becauseit viol ates
his“fundamental right to life,” is contrary to settled precedent asreflected in Nichols, 90 SW.3d at
604, Sate v. Mann, 959 S.W.2d 503, 536 (Tenn. 1997) (Appendix), and State v. Bush, 942 S.W.2d
489, 523 (Tenn. 1997).

The aleged capricious and arbitrary imposition of the death penalty in Tennessee,
based on prosecutorial discretion and discriminatory infliction, was examined and dismissed most
recently in State v. Reid, 91 SW.3d 247, 312-13 (Tenn. 2002) (Appendix) (collecting and citing
prior decisions).
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The petitioner’s argument that the death penalty is imposed capriciously and
arbitrarily because no uniform standards or proceduresarein placefor jury selection that will ensure
a candid exchange about potentially prejudicial topics was dismissed in Reid, 91 SW.3d at 313,
Satev. Austin, 87 SW.3d 447, 487 (Tenn. 2002) (Appendix), and Sate v. Caughron, 855 S.w.2d
526, 542 (Tenn. 1993).

The petitioner’ sargument that the death qualification process generatesa“relatively
prosecution-prone, guilt-prone jury” was rejected in Austin, 87 SW.3d at 487, Terry v. State, 46
SW.3d 147, 170 (Tenn. 2001) (Appendix), Sate v. Cribbs, 967 SW.2d 773, 796 (Tenn. 1998)
(Appendix), and Teel, 793 S.W.2d at 246.

The petitioner’s argument that the death pendty is inflicted arbitrarily because
defendants are not allowed to question jurors about “ popularly-held misconceptions’ was rejected
in Satev. Morris, 24 SW.3d 788, 815 (Tenn. 2000) (Appendix), Satev. Brimmer, 876 S.W.2d 75,
86-87 (Tenn. 1994), and Cazes, 875 S.W.2d 253, 268 (Tenn. 1994).

The petitioner’s complaints that Tennessee's death penalty instructions (1) fail to
advise jurors about the sentencing effect of a non-unanimous verdict, (2) require jurors to agree
unanimously toalifeverdict inviolation of Millsv. Maryland, 486 U.S. 367, 108 S. Ct. 1860 (1988),
and (3) fail to inform the jurors that the ultimate determination is whether death is the appropriate
penalty were rejected in Sate v. McKinney, 74 SW.3d 291, 319 (Tenn. 2002) (Appendix), Terry,
46 S\W.3d at 170, Brimmer, 876 SW.2d at 87, and Cazes, 875 S.W.2d at 268.

The petitioner’ sinsistencethat fairness should requirethat the defense have thefinal
argument in the penalty phase of the trial was rejected in Brimmer, 876 S.W.2d at 87, Cazes, 875
SW.2d at 269, Smith, 857 SW.2d at 24, and Caughron, 855 SW.2d at 542.

Based upon the above-cited decisions, the petitioner’s constitutional challenges to
Tennessee' s death penalty statutes are rejected.

PENALTY PHASE INSTRUCTIONSAND VERDICT FORM

The petitioner’s final issue is another dua attack couched both as independent
constitutional violations and an ineffective assistance of counsel claims.

During the petitioner’ s 1995 resentencing trial, the court erroneously instructed the
jury on the 1989 version of the (i)(5) “especially heinous, atrocious, or cruel” aggravator instead of
the version that existed at the time of the offensein 1987. See Cauthern, 967 SW.2d at 732. The
supreme court reviewed the evidence at resentencing and held that the error was harmless based upon
sufficient evidence to establish the “torture” factor under either version of the (i)(5) aggravator and
upon sufficient evidence to establish the “depravity of mind” factor in the earlier version, had the
jury been properly instructed. 1d. at 732-33.

-62-



Another potentia problemwiththe 1995 resentencingtrial, lurking unidentified until
the post-conviction hearings, relates to the verdict form provided to the jury. The verdict form
recited that before the jury could impose the death penalty, it must find that the state had proven
beyond a reasonable doubt that the aggravating circumstance outweighed the mitigating
circumstances; however, in terms of the state's initial burden to establish the existence of an
aggravating circumstance, the form did not specify that the state was required to prove the
aggravating circumstance “beyond a reasonable doubt.”

Thepetitioner devotesoneparagraphinhisappel latebrief totheverdict forminterms
of assertingtrial counsel’ sineffectivenessin failing to object toit. The post-conviction court found
that the petitioner had not adequately raised theissue but chose, at any rate, to addressit. Thecourt,
thereafter, concluded that the petitioner had suffered no prejudice because (a) the trial court’s
instructionsto thejury -- as opposed to the verdict form -- unequivocally and repeatedly recited that
the state was required to prove the existence of the aggravating circumstance beyond a reasonable
doubt, and (b) the verdict form for life imprisonment correctly directed the jury to impose a life
sentenceif it unanimously determined that no statutory aggravating circumstance had been proven
by the state beyond areasonabledoubt. Wediscernno error inthe post-conviction court’ sevaluation
of the matter. See Sate v. Davidson, 121 S.W.3d 600, 619-20 (Tenn. 2003) (despite omission in
verdict form of state's burden to prove aggravating circumstance beyond a reasonable doubt, jury
was instructed on correct standards of proof, and verdict complied with controlling statutory
provisions); Satev. Robert Faulkner, No. W2001-02614-CCA-R3-DD, slip op. at 29 (Tenn. Crim.
App., Jackson, Sept. 26, 2003) (Code section 39-13-204(g)(2)(A)(i) does not require that jury shall
note on the verdict form that the aggravating circumstance(s) were found beyond a reasonable
doubt); Statev. Timothy McKinney, W1999-00844-CCA-R3-DD, dlip op. a 7-8 (Tenn. Crim. App.,
Jackson, March 28, 2001) (trial court had provided jury with thorough instructions which clearly
delineated state’ sburden of proving statutory aggravati ng circumstance beyond areasonabledoubt),
aff d 74 SW.3d 291 (Tenn. 2002).

Turning to the actua jury instructions given at the 1995 resentencing trial, the
petitioner complains that the trial court erred in failing to inform the jury of the result in the event
it found that the aggravating circumstance had been proven beyond a reasonable doubt but did not
conclude that the state had proven that the aggravating circumstance outweighed the mitigating
circumstances beyond a reasonable doubt. The petitioner aso frames this matter as ineffective
assistance of counsel based on trial counsel’s failure to object to the instruction given.

The claimed instructional error was raised sua sponte by the post-conviction court
after the hearings were concluded, and the court issued an order directing the parties to file their
respective positions on the issue in writing. The post-conviction court ultimately concluded that
although the jury instructions were erroneous, the petitioner was not entitled to relief.

The first basis for the post-conviction court’s conclusion was waiver. As an

independent claim of instructional deficiency, the court noted that the petitioner had failed to raise
theissue during the 1995 resentencing trial or on appeal from that proceeding, thereby activating the
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waiver provision of the Post-Conviction Procedure Act. See Tenn. Code Ann. 8§ 40-30-106(g)
(2003). The petitioner does not appear to contest this finding other than to note that hisineffective
assistance of counsdl claim reaches the instructional issue.

The second basis for the post-conviction court’s conclusion was the petitioner’s
failureto raise or litigate the issue in the context of the post-conviction proceeding. The petitioner
strenuously contests thisfinding. He argues that the “factual basis’ of the issue plainly appearsin
the 1995 resentencing transcripts, and he directs our attention to various numbered issues and sub-
parts appearing in one of the amended petitions that had been filed. Whether viewed as a factual
finding or as an interpretation of allegations in the post-conviction pleadings, the post-conviction
court’ s determination is accurate in our estimation. The written allegations are directed at broader
issues challenging the constitutionality of Tennessee’s capital punishment system. We have dealt
with those issues earlier in this opinion.

At any rate, we note that the post-conviction court did proceed to address the merits
of theinstructional issueintermsof counsel’ schallenged ineffectiveness. Asaresult, thethird basis
for the post-conviction court’ srejection of the issue wasthe petitioner’ sfailure to demonstrate how
he was prejudiced by trial counsel’ sfailureto object, which failure the court did regard as deficient
performance.

Neither the parties nor the post-conviction court has cited any cases in which this
unusual fact pattern hasarisen, and our research disclosesno similar cases. It appears, therefore, that
we are called upon to decide whether aproperly instructed jury would have returned alife sentence
for Mrs. Smith’s homicide. We begin with the observation that a properly instructed jury would
have been charged consistently with the law in effect at the time of the offense. See Cauthern, 967
SW.2dat 731-32. Thepre-1989first degreemurder sentencing statute, Tenn. Code Ann. 8 39-2-203
(1982), only required the jury to determine whether any aggravating circumstances outweighed any
mitigating circumstances and did not include the reasonable doubt provision. Pursuant to the 1989
amendments to Tennessee' s capital sentencing statute, before a jury may sentence a defendant to
death, it must find that the state “has proven beyond a reasonable doubt that the statutory
aggravating circumstance or circumstances outweigh any mitigating circumstances.” 1d. § 39-
13-204(g)(2)(B) (1991 & 2003) (emphasis added).

Thelaw is settled that that the 1989 amendment, requiring the state to prove beyond
a reasonable doubt that the statutory aggravating circumstance or circumstances outweigh any
mitigating circumstances law, was not constitutionally compelled. See Sate v. Sephenson, 878
SW.2d 530, 556 (Tenn. 1994). It was legidlative largess to provide the benefit of the highest
standard of proof. Seeid. The petitioner received the benefit of thislargessin 1995 when hisjury
was instructed that before it could return a sentence of death, it was required to find unanimously
that the statutory aggravating circumstance had been proven beyond areasonabl edoubt and that such
circumstance had been proven to outwel gh any mitigating circumstances beyond areasonabl e doubt.



Asapractical matter, given the situation in this case, it matters not whether we view
the issue from the perspective of the pre-1989 first degree murder sentencing statute or the 1989
amendment thereto. The problem remains the same because the question does not change: Would
a jury, instructed that it could return a sentence of death only if it unanimously found that two
conditionsweresatisfied, beprejudicially confused astotheverdict it was permitted to return if only
one of the conditions was satisfied? We think not.

First of al, by its verdict of life imprisonment for Mr. Smith’s homicide, the jury
expressed itsjudgment that the state had failed to prove beyond a reasonabl e doubt the existence of
the (1)(5) aggravating circumstance; the jury, in other words, clearly understood that under those
circumstancesit was not allowed to set death as the appropriate punishment. Inaddition, therecord
of the 1995 resentencing trial discloses that the jury was instructed that in arriving at puni shment
it “shall consider” any mitigating circumstances, and the court thereafter listed eight such
circumstances. Wethink it reasonableto concludethat jurors possess afundamental understanding
that mitigation signifies something that isless -- not more -- severe, serious, or painful; something,
in other words, that weighs against -- not in favor of -- a sentence of death. Knowing that it was
directed to consider any mitigating circumstances, thejury then wastold that it could return adeath
sentence only if it unanimously found that the statutory aggravating circumstance had been proven
beyond areasonable doubt and that such circumstance had been proven to outweigh any mitigating
circumstances beyond a reasonable doubt.

To be sure, the charge in this case was not ideal, and we do not commend or
recommend itsuse. Furthermore, we are mindful that the petitioner had the right to have a correct
and complete charge of the law given to the jury. See, e.g., Teel, 793 SW.2d at 249. Jury
instructions, however, areto beread asawhole. See Sephenson, 878 SW.2d at 555. We add to the
considerations discussed above the fact that the charge in the petitioner’s case was not internally
inconsistent, which was one of the critical circumstances identified by the supreme court in
Sephenson. The Stephenson court reversed the defendant’ s death sentence “ because thetrial court
judge commingled the pre-1989 law with the 1989 amended statute and compounded the error by
delivering to the jury a pre-1989 verdict form upon which to make their findings.” 1d. at 556.

Accordingly, we conclude that the petitioner has failed to demonstrate how he was
prejudiced by trial counsel’s failure to object to the instructions given, and we affirm the post-
conviction court’ s determination.

CONCLUSION
For the foregoing reasons, we conclude that the petitioner, Ronnie M. Cauthern, has

not shown that heis entitled to relief from either his convictions or death sentence. Therefore, we
affirm the post-conviction court’ s dismissal of his petition for post-conviction relief.
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