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RICHARD S. ARNOLD, Circuit Judge.

The State of Missouri appeals from the order of the District Court® granting
Lemoine Carter's petition for habeas corpus, pursuant to 28 U.S.C. § 2254. Petitioner
was convicted by ajury for murder and sentenced to death by the state court judge after
thejury failed to reach adecision on punishment. The District Court held that the state
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judge'sfailure, ininstructing thejury, to apply correctly Missouri's statutory schemefor
imposing the death penalty was plain error and deprived petitioner of his Fourteenth
Amendment right to due process of law. The Court aso held that the failure of
petitioner'sdirect-appeal counsdl toraisethiserror deprived petitioner of hisright under
the Sixth Amendment to the effective assistance of counsel. Petitioner cross-appeals
from the District Court's rgjection of his claim that his Fourteenth Amendment right to
aunanimous verdict was violated by the trial judge's refusal to re-poll the jury after a
juror changed his mind as to guilt during the penalty phase of thetrial. We affirm.

Petitioner was charged with two counts of first-degree murder and two counts
of armed criminal action for the April 17, 1994, shooting death of two individualsin a
parking lot. At trial, the State presented eye-witness accounts and police reports
indicating that following adispute in anearby bar, petitioner shot one victim while the
victimwas on hisknees, paused for four or five seconds, and then shot the other victim.
The State also presented petitioner's statement to the police that he shot the victimsin
self defense. Petitioner presented several witnhesses who testified that he was a
peaceful, hardworking family man. Petitioner testified on hisown behalf, denying that
he shot the victims and claiming that his statement to the police was induced by
promises and threats. On September 30, 1995, the jury returned verdicts of guilty on
al four counts. Upon the trial judge's acceptance of these verdicts, the jury was
dismissed for the day at 4:55 p.m., to reconvene the next day for the penalty phase of
thetrial.

At the penalty phase, the State presented evidence of two aggravating
circumstances as to one of the murders,® and three aggravating circumstances asto the

3The murder was committed in conjunction with another murder; and the murder
was "outrageously or wantonly vile, horrible or inhuman in that it involved torture, or
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other.* Petitioner presented evidence of three mitigating factors.® Itisnot disputed that
thetrial court then erred by not following Missouri law ininstructing thejury regarding
the imposition of punishment. Missouri law provides the following four-step
sentencing schemein first-degree murder cases where the death penalty is not waived:

The trier shall assess and declare the punishment at life imprisonment
without eligibility for probation, parole, or release except by act of the
governor:

(1) If thetrier does not find beyond a reasonable doubt at |east one of
the statutory aggravating circumstances set out in subsection 2 of
section 565.032; or

(2) If the trier does not find that the evidence in aggravation of
punishment, including but not limited to evidence supporting the
statutory aggravating circumstances listed in subsection 2 of
section 565.032, warrants imposing the death sentence; or

(3) If the trier concludes that there is evidence in mitigation of
punishment, including but not limited to evidence supporting the
statutory mitigating circumstances listed in subsection 3 of section

depravity of mind" because the victim was shot "execution-style." Mo. Rev. Stat. §
565.032.2(2) & (7).

“The murder was committed in conjunction with another murder; the murder
involved depravity of mind, id.; and the victim was murdered because she was a
potential witnessto the other murder (submitted as a non-statutory aggravating factor).

>Petitioner had no significant history of prior criminal activity; the murderswere
committed while petitioner was under the influence of extreme mental or emotional
disturbance; and petitioner's age at the time of the murders. I1d. 8 565.032.3(1), (2) &

(7).



565.032, which is sufficient to outweigh the evidence in
aggravation of punishment found by the trier; or

(4) If thetrier decides under al of the circumstances not to assess and
declare the punishment at death.

If the trier isajury it shall be so instructed. ... If thetrierisajury it
shall be instructed before the case is submitted that if it is unable to
decide or agree upon the punishment the court shall assessand declarethe
punishment at life imprisonment without eligibility for probation, parole,
or release except by act of the governor or death.

Mo. Rev. Stat. 8 565.030.4.

Here, the trial court skipped the second step with respect to each count of
murder. Petitioner'sjury wasnot instructed that if it failed to make aunanimousfinding
that the death penalty was warranted by evidence in aggravation of punishment, it was
required to return a life sentence. The court simply omitted one of the Missouri
Approved Instructions-Criminal (MAI-CR) on capital sentencing. These instructions
track Missouri's statutory process step by step. In the first step of the procedure, the
jury isinstructed that it must sentence the defendant to lifeimprisonment without parole
unless it unanimousdly finds at least one aggravating circumstance:

In determining the punishment to be assessed (under Count __ )
against the defendant for the murder of [name of victim in this count], you
must first unanimoudly determine whether (one or more of) the following
statutory aggravating circumstance(s) exist(s):  [list aggravating
circumstances].

You are further instructed that the burden rests upon the state to
prove (the) (at least one of the) foregoing circumstance(s) beyond a
reasonable doubt. (On each circumstance that you find beyond a
reasonabl e doubt, all twelve of you must agree as to the existence of that
circumstance.)



Therefore, if you do not unanimously find from the evidence
beyond a reasonable doubt that (the) (at least one of the) foregoing
statutory aggravating circumstance(s) exist(s), you must return a verdict
fixing the punishment of the defendant at imprisonment for life by the
Department of Corrections without igibility for probation or parole.

MAI-CR 3d 313.40. Thetrial court gave thisinstruction as to each count of murder.

At the second step of the process, the jury should be instructed that it must
sentence the defendant to life imprisonment unless it unanimoudly finds that facts and
circumstances in aggravation of punishment warrant a death sentence:

[1f] you have unanimously found beyond a reasonable doubt that
(one or more of) the statutory aggravating circumstance(s) submitted in
[the previousinstruction] exists, then you must decide whether there are
facts and circumstances in aggravation of punishment which, taken asa
whole, warrant the imposition of a sentence of death upon the defendant.

In deciding this question, you may consider al of the evidence
presented in both the guilt and the punishment stages of trial, including
evidence presented in support of the statutory aggravating circumstance(s)
submitted in [the previous instruction]. If each juror finds facts and
circumstances in aggravation of punishment that are sufficient to warrant
a sentence of death, then you may consider imposing a sentence of death
upon the defendant.

If you do not unanimousdly find from the evidence that the factsand
circumstances in aggravation of punishment warrant the imposition of
death as defendant's punishment, you must return a verdict fixing his
punishment at imprisonment for life by the Department of Corrections
without eligibility for probation or parole.



MAI-CR 3d 313.41A. Thisistheinstruction that was not given in petitioner's case.
If the instruction had been given, petitioner would have been sentenced to life
imprisonment if even one juror found in hisfavor on thisissue.

At the third step, the jury is instructed that it must sentence a defendant to life
imprisonment if the jurors unanimoudly agree that evidence in mitigation outweighs
evidence in aggravation:

[If] you unanimoudly find that the facts and circumstances in
aggravation of punishment, taken as awhole, warrant the imposition of a
sentence of death upon the defendant, you must then determine whether
there are facts or circumstances in mitigation of punishment which are
sufficient to outweigh the facts and circumstances in aggravation of
punishment. In deciding this question, you may consider all of the
evidence presented in both the guilt and the punishment stages of trial.

As [circumstances] that may be in mitigation of punishment, you
shall consider: [list mitigating circumstances].

Y ou shall also consider any (other) facts or circumstances which
you find from the evidence in mitigation of punishment.

It is not necessary that all jurors agree upon particular facts and
circumstancesin mitigation of punishment. If each juror determines that
there are facts or circumstances in mitigation of punishment sufficient to
outweigh the evidencein aggravation of punishment, then you must return
a verdict fixing defendant's punishment at imprisonment for life by the
Department of Corrections without igibility for probation or parole.

MAI-CR 3d 313.44A. Instructions presenting the substance of this MAI were given.

Finally, at thefourth step, thejury isinstructed that it may sentencethe defendant
to either life imprisonment or death considering all of the evidence in the case:
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[Y ou] are not compelled to fix death as the punishment even if you
do not find the existence of facts and circumstances in mitigation of
punishment sufficient to outweigh the facts and circumstances in
aggravation of punishment. You must consider al the evidence in
deciding whether to assess and declare the punishment at death. Whether
that isto be your final decision rests with you.

MAI-CR 3d 313.46A. Instructions tracking this language were given.

The jury was told, pursuant to MAI-CR 3d 313.48A, as to each murder count,
that if it was unable to reach a unanimous agreement at either the third or fourth steps
of the process, the judge becomesthe sentencer. The jury was then instructed on how
to fill out the verdict forms. The pertinent part of these instructions read:

If you are unable to unanimously find the existence of at least one
statutory aggravating circumstance beyond a reasonable doubt, as
submitted in [the step-one instruction], or if you are unable to
unanimoudly find that there are facts and circumstancesin aggravation of
punishment which warrant the imposition of a sentence of death, as
submittedin[the step-four instruction], thenyour foreperson must signthe
verdict formfixing punishment at imprisonment for life by the Department
of Corrections without eligibility for probation or parole.

These instructions tracked the language of MAI-CR 3d 313.48A, but they mistakenly
directed thejury to consider whether circumstancesin aggravation warranted the death
penalty as submitted in the instructions for the fourth step in Missouri's capital
sentencing scheme. Thejury should have been directed to an instruction on the second
step based on MAI-CR 3d 313.41A (the instruction that was omitted).

Petitioner's counsel failed to object to thiserror. After receiving thetrial court's
charge, the jury retired to deliberate on punishment at approximately 3:00 p.m. At
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approximately 3:45 p.m., thejury sent amessageto thejudge that amember of thejury
had changed his mind on the question of petitioner's guilt. In responseto thisnote, the
judgetold thejury that the verdict had been accepted by the court, and that they should
proceed to the sentencing stage. Petitioner's counsel objected and requested amistrial,
which was denied. At approximately 6:30 p.m., the jury returned the verdict forms
stating as to each count that they were "unable to decide or agree upon the
punishment."

Petitioner thereafter appeared for sentencing by the trial judge. Among other
evidence presented at the sentencing hearing wasaletter from one of thevictim'ssisters
describing the impact of the victim's death on the family and expressing the family's
wish that petitioner be given the death penalty. Thetrial judge sentenced petitioner to
death on each of the murder counts, and to life imprisonment on the armed-criminal-
action counts.

Petitioner'sappellate counsel failed to raisetheinstructional error for plain-error
review on direct appeal. Nor wasthe matter raised in petitioner's unsuccessful motion
for post-conviction relief under Missouri Supreme Court Rule 29.15. In ruling on
petitioner's consolidated appeal, the Missouri Supreme Court affirmed petitioner's
convictions and sentences, rejecting his numerous claims of ineffective assistance of
trial counsel. The Missouri Supreme Court also rejected petitioner's claim that thetria
judgeerredinrefusing to re-poll thejury after receiving anotethat ajuror had retracted
his guilty vote. The Court held that under both Missouri and federal law, once an
"unambiguous, unanimousverdict isreturned, thejury polled, and the verdict recorded,
the verdict is no longer impeachable for lack of unanimity ssimply because ajuror had
alater change of mind." Statev. Carter, 955 S.W.2d 548, 557 (Mo. 1997) (en banc),
cert. denied, 523 U.S. 1052 (1998). The Court conducted a proportionality review of




petitioner's sentence and concluded that it was not disproportionate to those in similar
cases. |d. at 562.

In a motion to recall the mandate, petitioner raised the clam that appellate
counsel's performance was constitutionally ineffective for failing to assert on appea
that thetria court'sinstructional error violated his due processrights. Becauseajuror
had changed his mind on petitioner's guilt, petitioner argued, it was clear that had the
jury been properly instructed, they would have imposed alife sentence. Thus, it was
urged, petitioner would have prevailed on theissue had it been raised on direct appeal
for plain error review. The Missouri Supreme Court summarily denied the motion to
recall the mandate. For purposesof habeasreview, that summary decisionispresumed
to have been on the merits. See Chambersv. Bowersox, 157 F.3d 560, 566 (8th Cir.
1998), cert. denied, 527 U.S. 1029 (1999).

On June 29, 1998, petitioner filed the present action. Theonly claimsraisedin
his petition that are presented by this appeal by the State and cross-appeal by petitioner
are that he was denied his constitutional rights (1) to due process by the instructiona
error, (2) to the effective assistance of appellate counsel by counsdl's failure to raise
thiserror, and (3) to averdict by aunanimousjury by thetria court'srefusal to re-poll
thejury. Petitioner submitted the affidavit of appellate counsel attesting that failing to
raise the instructional error on appeal was not a tactical decision but was smply an
oversight.

The District Court granted habeas relief on the first two claims. The Court
rejected the State's argument that the instructional error was merely aviolation of state
law and not cognizable under 28 U.S.C. § 2254. Rather, the Court held that petitioner
was deprived of his liberty (and scheduled to be deprived of his life) without due
process of law because the trial judge deviated from Missouri's sentencing procedure.
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The District Court also held that appellate counsel was constitutionally defective for
not raising this claim as plain error, and that petitioner was prejudiced thereby. The
Court ordered the State either to conduct a new jury sentencing that comports with
Missouri law or to sentence petitioner to life imprisonment without possibility of
probation or parole.

On the unanimous-jury claim, the District Court held that there was no clearly
established United States Supreme Court precedent requiring that jurors be allowed
to change their minds about guilt during the penalty phase of atrial. Therefore, thetria
court's refusal to re-poll the jury was not an unreasonable application of clearly
established Supreme Court precedent, and federal habeasrelief wasnot availableunder
28 U.S.C. § 2254(d).

On appeal the State argues that the District Court improperly substituted its
judgment for the reasonable judgment of the Missouri Supreme Court on the claim of
ineffective assistance of appellate counsel. It maintains that the instructional error
involvesaquestion of state and not federal constitutional law. The State further argues
that the instructional error was cured by the trial court in its role as sentencer.
Petitioner, in hiscross-appeal, arguesthat the District Court erred inrejecting hisclaim
that he was denied his constitutional right to a verdict by a unanimous jury. He also
maintains that on the instructional issue, the District Court should have ordered that a
sentence of life imprisonment without parole be entered rather than affording the State
the option of conducting a new sentencing procedure.
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V.

The Anti-Terrorism and Effective Death Penalty Act of 1996 (AEDPA), 110
Stat. 1214, limits afedera court's review of a state prisoner's § 2254 habeas petition,
asfollows:

An application for awrit of habeas corpus on behalf of apersonin
custody pursuant to the judgment of a State court shall not be granted
with respect to any claim that was adjudicated on the meritsin State court
proceedings unless the adjudication of the claim —

(1) resulted in a decision that was contrary to, or involved an
unreasonable application of, clearly established Federal law, as
determined by the Supreme Court of the United States; or

(2) resulted in a decision that was based on an unreasonable
determination of the facts in light of the evidence presented in the State
court proceeding.

28 U.S.C. § 2254(d).

A state court decisioniscontrary to" clearly established law determined by the
Supreme Court if "the state court applies arule that contradicts the governing law set
forth in [Supreme Court] cases' or "if the state court confronts a set of facts that are
materially indistinguishable from a decision of [the Supreme] Court and nevertheless
arrivesat aresult different from[that Court's] precedent." Williamsv. Taylor, 529 U.S.
362, 405-06 (2000). A state court decision involves an "unreasonable application” of
Supreme Court precedent if the state court identifies the correct governing legal rule
from the Supreme Court's cases "but appliesit unreasonably to the facts of a particular
prisoner'scase." 1d. at 407-08. The"unreasonable application” inquiry isan objective
one. 1d. at 409-10. "[A]n unreasonable application of federal law is different from an
incorrect application of federal law." Id. at 410. Thus, "afederal habeas court may not

-11-



Issue the writ simply because that court concludesin itsindependent judgment that the
relevant state-court decision applied clearly established federal law erroneously or
incorrectly. Rather, that application must aso be unreasonable.” Id. at 411. Seealso
Penry v. Johnson, 121 S. Ct. 1910, 1918 (2001). We review the District Court's
conclusions of law de novo. Owensv. Dormire, 198 F.3d 679, 681 (8th Cir. 1999),
cert. denied, 530 U.S. 1265 (2000).

V.

Because petitioner did not raisetheinstructional error at trial or on direct appeal,
heislimited to asserting in this habeas action that appellate counsel wasineffectivein
falling to raise the matter for plain error review. As the State concedes, there is no
procedural bar to this claim because it was raised in the motion to recall the mandate.
SeeRoev. Delo, 160 F.3d 416, 418 (8th Cir. 1998). Petitioner assertsthat reasonably
competent appellate counsel would have argued on appeal that the instructional error
warranted vacation of the death penalty both under Missouri law and under the Due
Process Clause of the Fourteenth Amendment.

Under Strickland v. Washington, 466 U.S. 668 (1984), to prevail on aclaim of
ineffective assistance of counsel, a habeas petitioner must show that "counsel's
representation fell below an objective standard of reasonableness,” id. at 688, and that
"thereisareasonable probability that, but for counsel'sunprofessional errors, theresult
of the proceeding would have been different.” Id. at 694. When the claim involves
appellate counsal, apetitioner must show that "thereisareasonabl e probability that the
result of the direct appeal would have been different if the argument had been made.”
Chambers, 157 F.3d at 566.

In denying the motion to recall the mandate, the Missouri Supreme Court
rejected petitioner's claim of ineffective assistance of appellate counsel. We do not
know the precise basis for this decision, but we can infer that the Missouri Supreme
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Court concluded that either (1) appellate counsel'sfailureto raisetheinstructional error
due process claim did not fall below an objective standard of competence, or (2) even
had appellate counsdl raised this claim on direct appeal, he would not have prevailed.
We hold that the instructional error in violation of state law violated petitioner's
Fourteenth Amendment due process rights, and that either basis for the Missouri
Supreme Court's decision to deny the motion to recall the mandate wasthe result of an
unreasonabl e application of Supreme Court precedent.

Asageneral rule, aviolation of state law, without more, is not the equivalent of
aviolation of the Fourteenth Amendment. Chambers, 157 F.3d at 564. However, in
Hicksv. Oklahoma, 447 U.S. 343 (1980), the Supreme Court held that

[wWlhere . . . a State has provided for the imposition of criminal
punishment in the discretion of the trial jury, it is not correct to say that
the defendant'sinterest in the exercise of that discretion ismerely amatter
of state procedural law. The defendant in such a case has a substantial
and legitimate expectation that he will be deprived of his liberty only to
the extent determined by thejury inthe exercise of itsstatutory discretion,
and that liberty interest is one that the Fourteenth Amendment preserves
against arbitrary deprivation by the State.

I1d. at 346 (citation omitted).

In Hicks, the defendant had the right, under state law, to have a jury fix his
sentence. Thejury imposed amandatory 40-year sentence under aninvalid recidivist
statute. The proper sentencing range was any sentence not less than 10 years. The
state court of appeal s affirmed the sentence because it waswithin the range of possible
sentences the jury could have imposed in any event. The Supreme Court vacated this
judgment, reasoning that there was a substantial possibility that the jury would have
returned a sentence of less than 40 years had they been correctly instructed. Thushis
right to be sentenced by a jury, a due process interest created by state law, had been
violated.
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This Court had occasion to apply Hicksin Rust v. Hopkins, 984 F.2d 1486 (8th
Cir.), cert. denied, 508 U.S. 967 (1993). Rust was convicted of murder and, in
accordancewith Nebraskalaw, athree-judge panel was convened to determinewhether
the death penalty was warranted. The panel found four aggravating factors and one
mitigating factor, weighed them, and imposed the death penalty. On the same day that
the Nebraska Supreme Court ruled on Rust's direct appedl, it decided in another case
that aggravating circumstances had to be proved beyond a reasonable doubt. That
Court then decided that each circumstance in Rust's case had been proved beyond a
reasonable doubt, and affirmed the death sentence. On habeas review, we held that
under Hicks, Nebraska law created a liberty interest in being sentenced under the
proper standard by a sentencing panel, and then having the Nebraska Supreme Court
review that sentence. Because the panel "probably" had not applied the reasonable-
doubt standard, Rust was deprived of that interest. Id. at 1492-93.

We also applied Hicks in Toney v. Gammon, 79 F.3d 693 (8th Cir. 1996),
holding that Missouri law, under which thetrial court had discretion whether toimpose
sentences concurrently or consecutively, gaveadefendant a" constitutionally protected
liberty interest in the sentence resulting from the exercise of [the trial court's]
discretion” in that regard. 1d. at 699-700. This interest was violated when the tria
court sentenced the defendant to consecutive sentences, believing that such a sentence
was mandatory. 1d. at 700.

In Chambers we explained that Hicks and Rust "represent arather narrow rule:
some aspects of the sentencing process, created by state law, are so fundamental that
the state must adhere to them in order to impose a valid sentence." 157 F.3d at 565.
Hereitisclear to usthat the requirement that the jury beinstructed to impose the death
penaty only when they unanimously agree that it is warranted by aggravating
circumstancesplaysan essential rolein Missouri'scapital sentencing scheme. Thisstep
"erectsabarrier, infavor of the defendant, which must be surpassed beforethejury can
even begin to consider whether it should impose the death penalty under the specific
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facts of the defendant's case they are deciding. ... The question whether mitigating
circumstances exist does not logically present itself until the jury first finds the
existence of at least one aggravating circumstance sufficient to warrant the death
penalty." Statev. Tokar, 918 SW.2d 753, 771(Mo.) (en banc), cert. denied, 519 U.S.
933 (1996).

"[T]he order of proceedings [under Missouri's capital sentencing scheme]
actually presents an advantage to the defendant by requiring the state to completely
prove its aggravating case before allowing the jury to even consider application of the
death penalty.” State v. Smmons, 955 SW.2d 729, 743 (Mo. 1997) (en banc), cert.
denied, 522 U.S. 1129 (1998). Because the jury here was not given the instruction in
guestion, petitioner wasdeprived of astate-created liberty interest without due process.

Wefind support for thisapplication of Hicksin recent casesin our sister circuits.
See Murtishaw v. Woodford, 255 F.3d 926, 969-70 (9th Cir. 2001) (erroneous
instruction under state law that the jury "shall" return a death sentence if aggravation
outweighed mitigation, when the statute did not so limit the jury's discretion, was an
arbitrary deprivation of habeas petitioner's due process rights, under Hicks; error was
not harmless due to "the jury's potential confusion over the exercise of its statutory
discretion"); Rojem v. Gibson, 245 F.3d 1130 (10th Cir. 2001) (failure to give death-
penalty weighinginstruction, asprovided for in state statute, viol ated due processunder
Hicks in that it deprived defendant of legitimate expectation under state law that he
would receive the death penalty only if aggravating circumstances outweighed
mitigating circumstances).

The State arguesthat, when the instructions are viewed asawhol e, there was no
due process violation. We cannot agree. Mentioning the second step of Missouri's
sentencing scheme in the instruction on filling out the verdict form did not remedy the
omission of an instruction on the second step. On the contrary, the verdict-form
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instruction could have served only to confuse the jury, because it referred the jury to
an instruction on a completely separate aspect of the sentencing scheme.

We concludethat appellate counsel's performance was constitutional ly deficient.
Reasonably competent counsel would have discovered theinstructional error and rai sed
the due process claim on direct appeal. We recognize that an attorney can limit the
appeal to those issues which he determines to have the highest likelihood of success.
The presumption that counsel's failure to raise the due process claim was a tactical
decision, however, isundermined by counsel's affidavit that theinstructional error was
simply overlooked. See Roe, 160 F.3d at 419 (affidavit by counsdl that claim was
omitted on appeal not asthe result of astrategic decision, but astheresult of oversight,
negated presumption of competence).

With regard to the prejudice requirement for finding a violation of petitioner's
Sixth Amendment right to effective counsel, it does not take speculation to find that
thereisareasonable probability that the result of the sentencing phase would have been
different had petitioner'sjury been properly instructed. We know that one member of
the jury at the penalty stage was at least uncertain of petitioner'sguilt. Surely thereis
a reasonable probability that that juror would have decided the omitted second issue
in favor of life. Had he done so, a life sentence would have been mandatory under
Missouri law. Moreover, had appellate counsel raised theissue on direct appeal, there
IS areasonable probability that the outcome of his appea would have been different.

The State's argument that there is no federal constitutional right to have ajury
determine the death penalty misses the mark. Here Missouri law grants a capita
defendant the right not to be sentenced to death unless the jury, in the exercise of its
discretion, unanimousdly finds that evidence of one or more aggravating circumstances
warrants the death penalty. Petitioner had a legitimate expectation that he would be
sentenced in accordance with this provision, an expectation of which he was
erroneously deprived by the State.
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We next consider the State'srelated argument that petitioner's due processrights
were not violated because the jury did not ultimately pronounce sentence. According
to the State, thetrial court'sinstructional error was cured by thetrial courtinitsroleas
fina sentencer. Asnoted above, however, inthis casethereisareasonable probability
that had the jury been properly instructed, it would have sentenced petitioner to life
imprisonment, and the question of punishment never would have reached the trial
judge. Missouri law empowers ajudge to select the death sentence only after the jury
first unanimously findsthat the defendant iseligible for the death penalty because there
exists at least one aggravating circumstance, and that one or more aggravating
circumstances warrant death.

We recognize that these questions arise in the special context of plain-error
review. Under Mo. Sup. Ct. R. 29.12(b), "[p]lain errors affecting substantial rights
may be considered in the discretion of the court when the court finds that manifest
Injustice or miscarriage of justice has resulted therefrom." Further, under Rule 30.20,

[a]llegations of error that are not briefed or are not properly
briefed on appeal shall not be considered by the appellate
court except errors respecting the sufficiency of the
information or indictment, verdict, judgment, or sentence.
Whether briefed or not, plain errors affecting substantial
rights may be considered in the discretion of the court when
the court finds that manifest injustice or miscarriage of
justice has resulted therefrom.

Itisof coursefor the Missouri Supreme Court to interpret and apply itsown rules, and
we have no power to redetermine questions of state law, including state procedural
rules, as such. Missouri cases, however, lay emphasis on the question of whether a
miscarriage of justice has occurred, see Statev. Hall, 955 SW.2d 198 (Mo. 1997) (en
banc), cert. denied, 523 U.S. 1053 (1998) and this question, in turn, depends upon the

-17-



plainness and gravity of the error and the consequences (here, the death of the
petitioner) of failing to notice it.

Thus, the decision whether amiscarriage of justice hasoccurred dependsinlarge
part on one's view of the underlying questions of federal law, here, questions of
Ineffective assistance of counsel and due process. The plain-error issue, therefore, is
not smply a state-law issue. Its resolution depends largely on the view one takes of
federa law, and, for reasons we have explained in this opinion, we believe that denia
of the motion to recall the mandate was based upon an unreasonable application of
federal law, as exemplified by cases of the Supreme Court of the United States,
primarily Hicks. Animportant part of the logical process by which juriesin Missouri
decide whether to impose the death penalty was omitted. We have held that this
omission was a due-process violation. In our opinion, allowing petitioner to go to his
death in thissituation would be amanifest injustice. Compare Chambersv. Bowersox,
157 F.3d at 566-67.°

*The State arguesthat appel late counsal's performancewas not defective because
even had the instructional error been raised on direct appeal, the Missouri Supreme
Court would not have reviewed the claim even for plain error but would have held that
the claim had been waived. We find this argument unpersuasive. Missouri courts
routinely reviewed claims of instructional error for plain error during the time period
that petitioner's appeal was pending. See, e.q., State v. Rousan, 961 S.W.2d 831, 852
(Mo.) (en banc), cert. denied, 524 U.S. 961 (1998); State v. Hutchison, 957 SW.2d
757 (Mo. 1997) (en banc); Statev. Doolittle, 896 S.W.2d 27, 29 (Mo. 1995) (en banc);
State v. Newton, 963 S.W.2d 295, 298 (Mo. App. 1997). The State's reliance on
Carrall v. Schrirg, 243 F.3d 1097 (8th Cir. 2001), is unavailing. There, we held that
a Missouri prisoner's federal habeas clam of instructional error was procedurally
barred because the error was not raised before the trial court, and, during the relevant
time period, Missouri courts would not review such claims on direct appeal. Id. at
1101. Petitioner there, however, did not claim that the error was plain error.
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In sum, petitioner had a state statutory right to have a jury consider whether
circumstancesin aggravation of punishment warranted the death penalty. By omitting
an instruction on thisissue, the trial court violated petitioner's right to due process of
law. Thereis areasonable likelihood that the result of the penalty phase would have
been different had the jury been properly instructed. We agree with the District Court
that the Missouri Supreme Court's decision to deny the motion to recall the mandate
was an unreasonable application of Strickland and Hicks. Petitioner was denied his
Sixth Amendment right and is entitled to habeas relief. Thisis so even in the plain-
error context. To allow the sentence of death to be carried out when acrucial part of
the procedure for choosing between life and death was omitted would be a manifest
injustice.

VI.

On cross-appeal, petitioner argues that the District Court should have ordered
that alife sentence without the possibility of probation or parole be entered, and erred
in giving the State the option of conducting a new sentencing hearing that comports
with Missouri law. We believe the District Court fashioned the correct remedy.
Although we have held that there is a reasonable probability that the result of the
sentencing phase in this case would have been different had the jury been correctly
instructed, we do not know for certain that thejury would haveimposed alife sentence.
The State should have a chance to submit the issue of punishment to a properly
instructed jury.

VII.

Petitioner also argues that the District Court erred in rgecting his Fourteenth
Amendment unanimous-jury claim. He submitsthat in ruling on thisissue, which was
raised in hisdirect appeal, the Missouri Supreme Court improperly relied on Missouri
cases where impeachment of a verdict was sought due to a change of ajuror's mind
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after thejury wasdischarged. Hearguesthat the District Court erred in concluding that
therewas no clearly established Supreme Court precedent on theissue of ajuror'sright
to change his mind during the penalty stage of atrial. Petitioner reliesupon Duncanv.
Louisiana, 391 U.S. 145 (1968), and Burch v. Louisiana, 441 U.S. 130 (1979), which
hold, respectively, that under the Fourteenth Amendment, state criminal defendantsare
entitled to ajury trial where they would be so entitled in the federal system under the
Sixth Amendment, and that they are entitled to a unanimous verdict.

Petitioner also argues that McDonald v. Pless, 238 U.S. 264 (1915), suggests
that itisonly after the jury has been discharged that re-polling isforbidden. That case
held that in thefederal courtsajuror cannot impeach the verdict by presenting evidence
of his own or his fellow jurors misconduct in the jury room. He also relies on
Missouri's constitutional requirement for a unanimous verdict in criminal cases, and
cites several Missouri cases for the proposition that under Missouri law, the jury's
verdict isnot binding until thejury isdischarged. Lastly, hearguesthat trial efficiency
must be weighed against the more substantial constitutional interest of adefendant not
to be put to death without a truly unanimous decision of the jury; to say that the non-
unanimity of the verdict came too late is to put form over substance.

We agree with the District Court that petitioner has not shown that the Missouri
Supreme Court's decision is contrary to, or an unreasonable application of, clearly
established federal law. No cases have been cited or found which establish a
defendant's constitutional right to impeach aguilty verdict based upon ajuror's change
of heart during the penalty stage of abifurcated trial. We do not believe that Duncan,
Burch, or McDonald can be read to establish this right. Nor do we believe that
Missouri law guarantees this right in a bifurcated trial. Thus, the District Court
correctly denied habeas relief on this clam.

Accordingly, we affirm the order of the District Court in all regards.
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