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OPINION
Factual Background
The Defendant and his co-defendant, James M ontgomery, wereconvicted by an anonymous

Shelby County jury of three counts of first degree murder, three counts of especially aggravated
kidnapping, and one count of especially aggravated robbery. The Defendant and Montgomery were



sentenced to death by electrocution for thethree murder convictionsand received forty yearsfor each
of the other offenses. The proof, as summarized by this court, established that:

Carruthers said he and some other people (he apparently did not mention the other
appellants by name) went to Delois Anderson's house looking for Marcellos and his
money. Marcelloswas not there so Carrutherstold Deloisto call Marcellos and tell
him to come home, "it's something important.” When Marcellos arrived, the
appellants forced the victims (apparently Tucker arrived with Marcellos) into the
Jeep at gunpoint and drove them to Mississippi where they shot Marcellos and
Tucker and burned the Jeep. The appellants then drove al three victims back to
Memphisin astolen vehicle. . .. Carruthers stated they drove to the cemetery and
put Marcellos and Tucker in the grave. Delois started screaming so one of the
appellants told her to shut up or she would die like her son, and then pushed her in
the grave.

Satev. Tony V. Carruthersand James Montgomery, No. W1997-00097-CCA-R3-CD (Tenn. Crim.
App. at Jackson, Dec. 21, 1999), aff' dinpartandrev' din part by 35 S.W.3d 516 (Tenn. 2000) (co-
defendant Montgomery’ sconvictionsreversed), cert. denied, 533 U.S. 953; 121 S. Ct. 2600 (2001).
On March 3, 1994, the three victims bodies were found buried together in a pit that had been dug
beneath a casket in agrave in aMemphis cemetery. Carruthers, 35 S\W.3d at 524.

Asapre-tria matter, thetrial court sua sponte ordered that the jury remain anonymous and
that anumbering system would be used to identify thejurors. Thetrial court based the need for juror
anonymity upon the following findings:

To tell you the truth, | have some misgivings about rdeasing thet list early,
inlight of the history of thiscase, inlight of the threatsthat have been communicated
to Mr. Massey and others, in light of the types of books that were recovered in Mr.
Carruthers’ cell on tapping phones and following people and that sort of thing, in
light of the reluctance witnesses have shown to gppear in this case.

And so at thispoint intimewhat I’'m goingto ask you to do isonce you make
that list, once you compile that list in your office, to seal it and not release it to
anyone. Notreleaseittothe Stateor Mr. McLinor Mr. Archibald or Mr. Carruthers
or hisinvestigators or the mediaor anyone else. . . .

| think the record is replete with references of threats and harassment by Mr.
Tony Carruthers. Mr. William Massey filed several affidavitsof hisown on hisown
behalf and on behal f of hissecretary indicating that he had been threatened personally
by Mr. Carruthers, that the car that his daughter driveswas specifically identified in
one of the threats in a letter authored by Mr. Carruthers, that the color of the
toothbrush in his house could be discovered, that he had investigators from out of
town that could come in and do all of thiswork, athreatening call was madeto Mr.
Massey’ soffice which resulted in his secretary being reduced to tears because of the
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threatsthat were communicated over the telephone. All of thisisin therecord. . . .
And there was never any attempt to deny authorship of these letters.

It goesback further than that. Mr. Larry Nancewasphysically intimidated and
threatened sufficiently to cause him to want to get off of the case.

Thiscaseisrepletewiththreatsandintimidation, and Mr. Carruthersstanding
up and saying today that it never hgppened doesn’t change history. And all that has
happened, including the books that were found in his cell, tend to indicate that this
Isacase that should be viewed in amost serious light, that intimidation and threats
and bullying tactics have been a part of this case from day one.

Andwhat | intend to do isto take every measure possible to reduce that sort
of conduct asit may apply to witnesses who come in here to testify and jurors who
volunteer their time to sit and serve on this jury. And | may well employ a
numbering system for this case.

... And those are the types of things that lead me to believe that thisis the type of
case, given the charges involved, the facts involved, and the lengthy history of
intimidation and threats that exist in this case in therecord, that this may well be the
type of case that some sort of numbering system would be appropriate for.

And [ think it would benefit everyone involved in allowing the jurorsto feel
freer to respond and freer to stay on the caseand to listen to the facts of the case and
render — and focus on the facts of the case and render afair and impartial decision.

The Defendant did contemporaneously object to thetrid court’ sdecisionto empanel an anonymous
jury; however, this issue was not raised by appdlate counsel on direct appeal.

The Defendant's convictions and sentences of death were affirmed on direct appeal. The
Defendant subsequently filed apetition for post-conviction relief, alleging asaground for relief that
he received ineffective assistance of counsel. Based upon his ineffective assistance claim, the
Defendant sought to unseal the jury records so that he could interview (1) a juror who “had
misrepresented certaininformation in the voir dire process’ and (2) all jurorsregarding the alleged
hostile environment at trial and to explore complaints made by the jurors about the Defendant’s
behavior at trial. The Defendant further argued that unsealing the records was necessary because
“[t]he record reflected no particularized inquiry by the trial court with regard to any potential
prejudice” to the Defendant.” On November 7, 2002, the post-conviction court granted thisrequest,
limited release of theinformation to the Defendant’ satorneys, CharlesR. Ray and Larry Copeland,
and ordered that “neither Mr. Ray nor Mr. Copeland shall release that information to any other
person whatsoever without the permission of the Court.” Followingthisruling, the StatefiledaRule
10 interlocutory appeal, which was granted.



ANALYSIS

In unsealing the records, the post-conviction court’s order noted:

... [Clounsel, whether in civil or criminal cases, often like to interview the
jurors after the trial. DR 7-108 (D) recognizes the propriety of interviewing
witnesses post trial aslong asit is done in an appropriate manner. . . .

Given the fact that the petitioner has received the death penalty, and is
entitled tomakeall legal challengesto thevalidity of hisconviction and sentence, the
Court believes that it is appropriate to give access to the trial jurors. The Court
recognizes, as did Judge Dailey in 1996, that there was some indication of possible
threats, violence, and intimidation of jury members. It may well be that the trial
jurorswill be concerned about their safety if they read or heard about the petitioner’s
threats post trial. While the record does not indicate whether or not this threat and
possible intimidation is still a present danger, the Court is of the opinion that a
protective order is appropriate.

The State contends that unsealing the juror information was error because:

[The Defendant] has failed to establish a need for disclosure of the seded
information. . . . [H]is motion fails to seek information that would be admissible
during post-conviction proceedings. Testimony of jurorsisgoverned by Rule 606(b),
Tenn. R. Evid. . .. Nothingin [the Defendant’ s] representationsto thetrial court or
this Court support an inference that either “extraneous prejudicial information” or
“outside influence” affected thejuryinthiscase. ... The State submits that, where
jurors were given anonymity based upon safety concerns, a defendant must make
some showing of areasonable basis to believethat evidence admissible under Rule
606(b) will be discovered. . . . In the absence of appropriate pleadings, [the
Defendant’ 5] request amounts to nothing more than a “fishing expedition” which,
given safety concerns that prompted the anonymity order, should not be deemed
sufficient to warrant the release of the information.

Inrebuttal, the Defendant arguesthat the unsealing of thejuror recordswas necessary to providehim
with information to support his post-conviction claims. Specifically, he contends that this need was
evidenced by the following two instances.

(1) During the course of trial, two of the jurors [numbers 120 and 127] sent a note
to Judge Dailey concerning the [ Defendant’ s offending them. At no time did Judge



Dailey makeinquiry of thesejurors asto whether their level of offenseroseto abias
that precluded them from being fair; and

(2) Atsomepoint duringthetrial, ajuror [number 121] who lived on the same street
in close proximity to [Defendant’s] mother’'s home was recognized by [the
Defendant’s| mother, who in turn, communicated that fact to the judge. Had the
juror’ saddressbeen revealed prior tovoir dire, [the Defendant] could have exercised
aperemptory challengeto strike this juror who had a history with [the Defendant’ g
family. The juror also recognized that he knew the [Defendant], but failed to
communicatethat fact to thetrial court. Instead of making inquiriesasto thisjuror’s
knowledge of the [Defendant], the trial court made no inquiry to this juror and
whether he recognized the [Defendant] and maintained any bias toward the
[Defendant] .

TheDefendant’ spost-conviction claim, that appellate counsel wasineffectivefor failingto challenge
these jurors on direct appeal, requires him to establish (1) deficient performance and (2) prejudice
resulting from the deficiency. Strickland v. Washington, 466 U.S. 668, 687, 104 S. Ct. 2052, 2064
(1984).

l. Jurors 120 and 127

First, the Defendant argues that Jurors 120 and 127 were biased against him based upon
“[t]he communication from thejurorsabout [ his] * mannerisms’ and thedesirethat he not stand close

! We note that the Defendant vigoroudy argues that “the trial court never established the need for an
anonymous jury.” Given the scope of thisinterlocutory appeal, we do not believeit proper for usto determine thisissue
within this appeal. Rather, we view theissue beforeusto be limited to the propriety of the post-conviction court’ sruling
on the issue that was before it, i.e, whether the jury records should be unsealed. The issue to be ultimately decided by
the post-conviction court will be whether appellate counsel wasineffectivein failing to raisethisissue. The lower court
must have the opportunity to hear evidence on the issue.

For instructional purposes upon remand, the following guidelines should be observed by the post-conviction
court in addressi ng the issue of empaneling an anonymousjury. No Tennessee court has previously ruled on the issue
of anonymous juries; however, the Sixth Circuit has articulated guidelines, which we find constructive in determining
when circumstances of a case call for the use of an anonymous jury. A court should not order the empaneling of an
anonymous jury without " (a) concluding that thereis strong reason to believe the jury needs protection, and (b) taking
reasonable precautions to minimize any prejudicial effects on the defendant and to ensure that his fundamental rights are
protected.” United States v. Talley, 164 F.3d 989, 1001 (6" Cir. 1999), cert. denied, 528 U.S. 1180, 120 S. Ct. 1217
(2000) (quoting United States v. Paccione, 949 F.2d 1183, 1192 (2d Cir. 1991)). The anonymity of the jury should be
preserved in cases: 1) with very dangerous persons who were participants in large scale organized crime, and who
participatedin mob-stylekillings and had previously attempted to interfere with thejudicial process,; 2) where defendants
have had a history of attempted jury tampering and serious criminal records; or 3) where there have been all egations of
dangerous and unscrupulous conduct by the defendant, coupled with extensive pretrial publicity. Id. In deciding to
empanel an anonymous jury, the court must ensure that the defendant retains his or her right to an unbiased jury by
conducting "a voir dire designed to uncover bias as to issues in the cases and as to the defendant himself," and by
providing thejury aneutral and non-prejudicial reason for requiring that it be anonymous, so that jurorswill refrain from
inferring that anonymity was necessary dueto the character of the defendant. Id. (quoting Paccione, 949 F.2d at 1192).
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to the jurors. . . .” Specifically he contends that he needs to interview the entire jury panel
concerning the hostileenvironment surrounding the trial and to explore complaints by juror’ s about
his behavior during trial. The record reflects that Jurors 120 and 127 sent a note to the tria judge
complaining about the Defendant “ scratching or pulling around his groin when standing facing the
jury. We find this very offensive,” and a second note asking the trial judge why Carruthers “was
constantly asking the same question over and over.” Carruthers, 35 S\W.3d at 553 n. 35. Based
upon these communications, the Defendant was requested to stand further away from the jury box.

Tennessee Rule of Evidence 606(b) provides:

Upon an inquiry into the validity of averdict or indictment, a juror may not testify
asto any matter or statement occurring during the course of the jury's deliberations
or to the effect of anything upon any juror's mind or emotions as influencing that
juror to assent to or dissent from the verdict or indictment or concerning thejuror's
mental processes, except that a juror may testify on the question of whether
extraneous prejudicia information was improperly brought to the jury's attention,
whether any outside influence was improperly brought to bear upon any juror, or
whether the jurors agreed in advance to be bound by a quotient or gambling verdict
without further discussion; nor may ajuror's affidavit or evidence of any statement
by the juror concerning a matter about which the juror would be precluded from
testifying be received for these purposes.

(Emphasis added). *“Extraneous information” is information from a source outside the jury.
Caldararo v. Vanderhilt University, 794 SW.2d 738, 742 (Tenn. App. 1990).

External influences which could warrant a new trid if found to be preudicial
include: (1) exposure to news items about the trial; (2) consideration of facts not
admitted in evidence, and (3) communications with non-jurors about the case.
Internal influencesthat are not groundsto overturn averdict include: (1) discussions
among jurors; (2) intimidation or harassment of one juror by another; (3) ajuror's
personal experiences not directly related to thelitigation, and (4) ajuror's subjective
thoughts, fears, and emotions.

Id. (citations omitted).

Withinthe context of Rule 606(b), aprejudicial influence on ajury may beintheform of fact
or opinion. Statev. Blackwell, 664 S.W.2d 686, 688-89 (Tenn. 1984). Thejuror’scommunications
about the Defendant’ s mannerisms did not come from a source outside the jury but, rather, were
observations by the jurors during trial. We conclude that Jurors 120 and 127's communications
concerning the Defendant’ smannerismswere not external influenceswith theambit of Rule 606(b).
Thesemannerisms may havecaused Jurors 120 and 127 to have anegative opinion of the Defendant;
however, it is not information from a source outside the jury.

The public policy considerations behind Rule 606(b) are obvious. These considerations
include the prevention of jury harassment, encouragement of free and open jury deliberation,
promotion of finality of verdicts, and the reduction of theincentive for jury tampering. Theright to
impeach ajury verdict is extremely limited.



Furthermore, the State argues that, “if the alleged discomfort was, in fact, the result of the
[Defendant’ s] own behavior, it cannot serve asthebasisfor relief.” Weagree. To grant relief under
thesecircumstanceswould, in effect, encourage and reward aDefendant’ smisconduct a trial. Relief
is not available to a party responsible for the error. Tenn. R. App. P. 36(a). Accordingly, the jury
records do not need to be unseded in order for the Defendant to establish the prejudice prong of his
ineffective claim.

Moreover, weagreewith the Statethat the Defendant’ sattempt to interview thejurorsonthis
basis amounts to nothing more than a“fishing expedition.” Thejurorsin this case understood that
their names and addresses would not be given out. Thereis no reason to breach this understanding
eight years later.

Members of the community who devoted their time to jury service have the right to
be left in peace and not to be disturbed by belated objections of Defendants or their
attorneys. Jurors are under no obligation to answer questions by defense attorneys
for Defendants even when they have not served on an anonymousjury.

United Sates v. Ruggiero, 850 F. Supp. 186, 188 (E.D.N.Y. 1994). Furthermore,

This duty and service of the highest obligation of citizenship should be an
interesting and rewarding experience to be looked back on with interest and pleasant
recollection by those who are privileged to be selected.

The mere fact that a trial has ended does not mean tha the criminal justice
system should disregard any rights of thesemembersof the public. If theserightsare
disregarded, the justice system can only add to the difficulties already experienced
in getting prospective jurors to participate in the system, especialy in atrial that is
lurid and highly publicized.

Sate v. Pennell, 583 A.2d 1348, 1353 (Del. 1990) (internal citation omitted).

1. Juror 121

TheDefendant allegesthat Juror 121 knew hisfamily and, therefore, allegedly providedfal se
information during voir direby failing todisclosethisfact. The Defendant also arguesthat Juror 121
conveyed his negative history with the Defendant’s family to the other jury members, thereby
Injecting extraneous prejudicial information into jury discussions.

According to the affidavit of Patsy Weber, the Defendant’ s jury consultant in this case, she
was “informed by ether Mrs. Carruthers, Tony Carruthers mother, or John Billings, the State
appointed investigator who reported that Mrs. Carrutherstold him, that amember of the anonymous
jury panel lived in her neighborhood.” This information was received after the jury had been
selected and the trial was in progress. Apparently, family members of the Defendant’s family



recognized Juror 121.2 Weber then informed the trial court of the information she had received.
Weber stated, “ Some dayslater, Mr. John Billings cdled me and told me that Judge Dailey had met
withthejuror and attorneys, told the juror he was no longer anonymous, and gave him the option of
remaining on the jury or being excused. The juror chose to remain.”

Essentidly the Appellant’s claim raises two separate issues: (1) juror misconduct alleging
misrepresentation of pertinent facts during voir dire; and (2) challenging the validity of the verdict
pursuant to Rule 606(b), Tennessee Rulesof Evidence. Thetwo aredistinct as* Rule 606(b) applies
to juror deliberations, but it does not apply to pretrial voir dire” Fed. R. Evid. 606, Commentary.
We conclude that either of these two grounds, if properly established, may constitute a basis for
unsealing the jury records. Accordingly, we, in turn, examine the Defendant’ s issues.

A. Juror Misconduct

The Sixth Amendment to the United States Constitution and Article I, Section IX of the
Tennessee Constitution guarantee a criminal Defendant the right to trial "by an impartial jury.”
Moreover, the Tennessee Constitution guarantees every accused "a trial by a jury free of . . .
disqualification on account of some bias or partiality toward one side or the other of thelitigation.”
Satev. Akins, 867 S.W.2d 350, 354 (Tenn. Crim. App. 1993) (quoting Toombsv. Sate, 270 S.W.2d
649, 650 (Tenn. 1954)). Thus, the function of voir direisessential. Voir dire permits questioning
by the court and counsel in order to |ead respective counsel to the intdligent exercise of challenges.
Id. (citing 47 Am. JUR. 2D Jury 8 195 (1969)). "Sincefull knowledge of factswhich might bear upon
ajuror's qualifications is essential to the intelligent exercise of peremptory and cause challenges,
jurors are obligated to make ‘full and truthful answers . . . neither falsely stating any fact nor
concealing any material matter.™ 1d. at 355 (quoting 47 Am. Jur. 2D Jury § 208 (1969)).

The common law rules governing challenges to juror qualifications typicdly fall in two
categories: propter defectumor propter affectum. An objection based upon general disqualifications,
such asalienage, family relationship, or statutory mandate, fallswithin the propter defectum, or "on
account of defect,” class, and, as such, must be madebeforethereturn of ajury verdict. Id. Propter
affectum, meaning "on account of prejudice,” is based upon the existence of bias, prejudice, or
partiality towards one party in the litigation actually shown to exist or presumed to exist from
circumstances and may be challenged after the return of the jury verdict. Id. This court has

2We also note that, according to the affidavit of Terrance Carruthers, the Defendant’s brother, Juror 121 and
the Defendant’ sfamily had an unfriendly relationship as neighbors. Terrance Carruthers stated that “ during the Summer
of 1992, . . . therewas acomplaint filed by Juror No. 121, to the M emphis Police Department[,]” which alleged that “it
was a person from our household who ran over his mailbox.” Additionally, Terrance Carruthers reported that “in
November, 1993, Juror No. 121 also called the M emphis Police D epartment to our homeon 2013 Pamela. . . inresponse
to a welcome home party for my brother Tony Carruthers who had just been released from custody of the Tennessee
Department of Corrections.” However, thisaffidavit was filed after this appeal was initiated, was not considered by the
post-conviction court, and this court entered an order dated April 3, 2003, denying it as a supplement to the record.
Accordingly, this affidavit is not properly before this court. Danny Ray Meeks v. State, No. 01C01-9709-CC-00387
(Tenn. Crim App. at Nashville, Oct. 23, 1998). However, the affidavit and any related testimony will be relevant upon
remand.



described "biasin ajuror [as] aleaning of the mind; propensity or prepossession towards an object
or view, not leaving the mind indifferent; a bent; for inclination." Id. at 354 (citation omitted).
Thus, when ajuror conceal s or misrepresents information tending to indicate alack of impartiality,
achallenge may properly be made in amotion for new trial. 1d. at 355.

“When ajuror willfully conceds (or failsto disclose) information on voir direwhich reflects
on thejuror's lack of impartiality, a presumption of prejudice arises.” 1d. (citing Durhamv. Sate,
188 S.\W.2d 555, 559 (Tenn. 1945)). The presumption of bias, however, may be dispelled by an
absence of actual favor or partiality by the juror. See Satev. Taylor, 669 SW.2d 694, 700 (Tenn.
Crim. App. 1983), perm. to appeal denied, (Tenn. 1984). Moreover, the Defendant bearsthe burden
of providing a primafacie case of biasor partidity. Akins, 867 S.W.2d at 355 (citing Taylor, 669
S.W.2d at 700). We concludethat the Defendant has established acompelling need for interviewing
Juror 121 in order to determine whether Juror 121 willfully concealed information during voir dire,
whether he was biased against the Defendant based upon his history with the Defendant’ s family,
and whether he conveyed that information to the other jurors.

B. Rule 606(b)

As previously noted, Rule 606(b), Tennessee Rules of Evidence, prohibits extraneous
prejudicial information from being brought to the jury’ s attention. A juror’s personal experiences
directly relating to the parties may be extraneous information. United Satesv. Herndon, 156 F.3d
629, 636 (6™ Cir. 1998) (holding that juror’ srecollection during jury deliberationsthat he might have
had prior bus nessdedingswith the defendant constituted evidence of extraneousrather thaninternal
influence on jury deliberations); see also Fed. R. Evid. 606 n.23; United Statesv. Perkins, 748 F.2d
1519, 1529-30 (holding that juror’s failure to reveal during voir dire that he had served on a
committeewiththedefendant wasextraneousinformation); Statev. Crenshaw, 64 S.\W.3d 374, 393-
94 (Tenn. Crim. App. 2001); Satev. Ruth Sanford, No. 02C01-9812-CC-00365 (Tenn. Crim. App.
at Jackson, Oct. 6, 1999). “An extraneous influence on a juror is one derived from specific
knowl edge about or arelationship with either the parties or their witnesses.” Herndon, 156 F.3d at
636.

Although jurorsmay be asked about extraneousinformationimparted, they may not be asked
about “the effect of that information on the juror’s mental processes or the jury’'s deliberations.”
Gall v. Parker, 231 F.3d 265, 333 (6" Cir. 2000) (quoting Bibbinsv. Dalsheim, 21 F.3d 13, 17 (2d
Cir.1994)); seealso Fed. R. Evid 606, Commentary; United Statesv. Smpson, 950 F.2d 1519, 1521
(10th Cir. 1991) (juror may testify as to whether any extraneous prejudicial information was
improperly brought to bear on juror deliberations, but a juror may not testify as to the effect the
outside information had upon the juror). For these reasons, we conclude that Rule 606(b) permits
the other jurors to testify whether Juror 121 related information to them about his prior history
involving the Defendant and/or hisfamily. Thisisrelevant to both whether Juror 121 was truthful
during voir dire and whether he imparted extraneous information to other jurors at any time.



C. Guidelines

The following determinations must be made upon remand. If questioning during voir dire
should havereasonably solicited theinformation concerning Juror 121'shistory withthe Defendant’ s
family, then the Defendant may proceed with ajuror misconduct claim.® Thisinquiry focuses upon
the issue of whether the questions as poised were sufficient to establish that Juror 121 willfully
concealed or failed to disclose his history with the Defendant’ sfamily. If the proof revealsthat the
Defendant conveyed this information to the other jurors but did not willfully conceal information
during voir dire, then the Defendant may proceed with aRule 606(b) claim. If the proof shows both
that the Defendant willfully concealed information during voir dire and that he conveyed that
information to the jury, then the Defendant may proceed under either theory of relief.

In accordance with these guidelines, the following procedures should be employed upon
remand to maintain the appropriate balance between jury anonymity and the Defendant’ s right to
pursue his claims. First, defense counsel may interview Juror 121. We note that Juror 121 isno
longer anonymous as he was identified by the Defendant’s mother; nonetheless, the following
procedures should be followed upon remand. The interview shall be held within 30 days from the
entry of this order and shall occur at a mutually agreeable time and location. The scope of the
examination shall belimited to alleged misrepresentationsduring voir direand any communications
with other jurors about knowledge of the Defendant and/or his family.

Second, if defense counsel believe they have a basis for going forward, a hearing shall be
conducted in which Juror 121 may testify and other relevant witnesses may be presented. In
addition, the Defendant may testify asto why he did not object to Juror 121 remaining on the pand,
and appellate counsel may also testify asto why they did not pursue thisissue in the motion for new
trial and on appeal .

Third, if the post-conviction court is able to determine the issue of ineffective assistance of
counsel without the necessity of evidencefrom theremainingjurors, thenthereisnoreasonto secure
information from the other jurors. However, if information from other jurors is necessary to
determine the issue, the following procedures shall be used. Jurors will be individually contacted
by the clerk’s office as to whether he/she wishes to remain anonymous. If not, he/she may be
interviewed only as to whether Juror 121 revealed information to them relating to his personal
knowl edge of the Defendant or his family and, if so, the nature and content of thisinformation. A
juror may not be asked about the effect of such information upon deliberations. For those jurors
wishing to remain anonymous, defense counsel and counsel for the State shall submit written
guestions, or interrogatories within the above guiddines, to be approved by the post-conviction
judge, which will be given to the Criminal Court Clerk. Each juror will answer these questionsin
writing, under oath, and in the presence of the clerk by sgning as “Juror No.__;” thus, their
anonymity will be preserved.

Fourth, the post-conviction court will then determine whether the information is sufficient
for adetermination of theissue of ineffective assistance of counsel. Inthe event the post-conviction
court determines that testimony of the jurors is necessary, the jurors shdl be summoned by the

3We are constrained to note that the voir dire of the prospective jurorswas not included within the record.
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clerk’ s office, so asto retain their anonymity, and shall testify by using the designation “ Juror No.
__.” Neither their names nor addresses need to be reveal ed.

CONCLUSION

Based upon the foregoing, we reverse the order of the post-conviction court unsealing the
juror records and remand for further proceedings consistent with this opinion.

DAVID G. HAYES, JUDGE
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