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In 1995, Cathy Lynn Henderson was convicted in Texas state
court of capital child nmurder, see Tex. PENAL CobE ANN. 8§ 19. 03(a) (8),
and sentenced to death. After federal habeas relief was denied on
all 13 clains, the district court granted a certificate of
appeal ability (COA) for six of them as well as a portion of
anot her.

Henderson seeks a COA from this court for four of the

remai ni ng i ssues for which the district court denied a COA: (1)

" Pursuant to 5TH QR R 47.5, the court has determ ned that
this opinion should not be published and is not precedent except
under the limted circunstances set forth in 5THCQR R 47.5. 4.



whet her her Fifth and Fourteenth Anmendnent rights were violated
because her confession to an FBI Agent was i nvoluntary and coer ced;
(2) whether, shortly after she was arrested for kidnapping the
child she later confessed to killing, her Sixth Amrendnent
confrontation and Fourteenth Anendnent due process rights were
violated by the trial court’s denial of her request to be present
at the hearing on the State’s notion to conpel the production of
evi dence needed for the grand jury proceeding; (3) whether her
Sixth Amendnent right to effective assistance of counsel was
violated by her trial counsel; and (4) whether her Sixth Amendnent
confrontation and Fourteenth Anendnent due process rights were
violated by the trial court’s post-trial findings of fact and
conclusions of law regarding its pre-trial denial of Henderson's
notion to suppress evidence.

For each of the four issues, a COA is DENIED. A subsequent
opinion will address the nunmerous issues certified by the district
court.

| .

On the norning of 21 January 1994, the Baughs left their
t hree-and-one-half nonth old son, Brandon (the child), wth
Henderson. Later that day, the child recei ved nassi ve head trauna,
causi ng hi s death.

Soon thereafter, on 23 and 25 January, respectively, state and

federal warrants were issued against Henderson for the felony



of fense of ki dnapping. Approximately a week |later, on 1 February,
the FBI arrested Henderson in Kansas Cty, M ssouri.

During her interrogation by FBlI Agent Napier, Henderson
initially denied know edge of the child s whereabouts and stated
she had I eft himw th his grandnother; then, she offered to provide
i nformati on about the child in exchange for an agreenent that she
remain in Mssouri. The Agent advised that he did not have
authority to negotiate such an agreenent but that those who did
woul d need i nformation on which to base their decision. Henderson
soon confessed to killing the child, claimng it was an acci dent,
and to burying himin a wooded area near Waco, Texas. Wen Agent
Napi er asked Henderson to draw a map to the burial site, she
refused. After the Agent reduced Henderson’s comments to witing,
she refused to sign the statenent and requested a | awyer.

Later that day, Henderson net with Ronald Hall, an assistant
federal public defender (AFPD) in Kansas City, and Ronald Ninemre,
chief investigator for the federal public defender’s office.
Concl udi ng that he needed a Texas map to facilitate Henderson’'s
cooperation with authorities’ efforts to |locate the child, AFPD
Hal | requested one fromFBI Agent Hepperman. Unsure of the reason
for that request, the Agent did not assist AFPD Hall. Accordingly,
he obtained a map from Ninemre's office in another building and
asked Henderson to draw a map to the burial site. At sone point,

Hender son di d so.



After his intervieww th Henderson, AFPD Hall nmet with several
persons in law enforcenent, including Carla Qppenheiner, an
Assistant United States Attorney (AUSA), and Agent Hepper man. AFPD
Hal | opined that the child was dead. |In addition, Agents testified
at trial that: AFPD Hall told them Henderson had drawn a detail ed
map to the burial site; and Hall could find it using the map. AFPD
Hal | deni es naking these statenents or ever giving the Agents any
i ndi cation of any map’s existence. 1In any event, Agent Hepperman
and AUSA Qppenhei ner fornmed the subjective belief that any map was
made with the intent of aiding | aw enforcenent.

The next day, 2 February, AFPD Hall faxed maps prepared by
Hender son t o Nona Byi ngt on, Henderson’s counsel in Texas, where the
case was being investigated by Travis County Sheriff Keel. Law
enforcement officers, who had |earned from AFPD Hall that he
i ntended to send materials to Byington, contacted her and requested
the maps. After Byington attenpted unsuccessfully to negotiate a
pl ea agreenent in exchange for the maps, she refused to provide any
in her possession. Because of her refusal, Sheriff Keel publicly
accused Byington of being an acconplice in an ongoing crine.
(Byi ngton’s subsequent defamation action against Sheriff Keel was
settled.)

On 3 February, Texas |awer Linda |cenhauer-Ramrez was
appoi nted to represent Henderson on state ki dnappi ng charges. That

sane day, a Travis County grand jury issued a subpoena duces tecum



for Byington to appear wth any naps. She refused, claimng
attorney-client privilege. An arrest warrant was issued for
Byi ngton, as well as a search warrant for her autonobil e and house.
The arrest warrant was soon wthdrawn. Authorities executed the
search warrant but did not find any maps.

Earlier, on 2 February, Henderson (who wai ved extradition) had
been returned to Texas. While in custody there, Henderson was
placed in solitary confinenent under “firewatch”, a procedure
wher eby i nmates nonitor another inmate for safety reasons. During
“firewatch”, between 5 and 8 February, Henderson befriended i nnate
Bol i via Jackson. Jackson conmuni cated with Henderson on nunerous
occasions (correspondence primarily and a few conversations).
Jackson provided the correspondence to the correctional
authorities, as well as recounting the conversations. In these
communi cati ons, Henderson gave conflicting statenents concerning
the child s location. On the one hand, she told Jackson that she
could draw a map to where the child was dropped off in M ssouri; on
the other, that the child was with his grandnother in Cklahoma.

On 7 February, after a grand jury issued anot her subpoena for
any maps, the State noved to conpel their production. Follow ng a
hearing on that notion (map hearing), at whi ch Henderson’s counsel,
Li nda | cenhauer-Ram rez and Nona Byington, as well as Byington's
counsel, were present, but Henderson was not, the state court hel d:

an attorney-client relationship existed between Henderson and



Byi ngt on; but, any maps were not privileged because they were made
wth the intent to aid |aw enforcenent. Upon being ordered to
produce any maps in her possession, Byington produced twod. Using
the maps, authorities found the burial site.

Hender son was charged on 9 February, and i ndicted on 22 April,
for the capital nmurder of the child. During pre-trial hearings,
whi ch occurred over several nonths in 1994 and 1995, Henderson
moved to suppress all evidence obtained from inter alia, the use
of the maps. The notion was denied. Post-trial, the court

prepared findings of fact and concl usions of |aw concerning that

denial, including: (1) Henderson “failed to neet [her] burden of
proof at the [map] hearing ... [and was thus] precluded from
attenpting to suppress any evidence ... resulting from the

production of the maps by the introduction of additional evidence
whi ch was available to [Henderson] at the tine of the hearing on
the nmotion to conpel”; (2) the maps were intended to aid |aw
enforcenent in finding the child and were not intended to be
confidential; (3) AFPD Hall did not violate the attorney-client
privilege during his conversations with | aw enforcenent; (4) the
crime-fraud exception to that privilege applied because there was
evi dence of an ongoi ng ki dnapping at the tinme of the map heari ng;
(5) even if law enforcenent knew the child was dead, the crine-
fraud exception still applied because of the ongoi ng crine of abuse

of a corpse; (6) evenif the maps were privileged, the fruit of the



poi sonous tree doctrine did not conpel suppression; and (7)
Henderson was not deni ed effective assistance of counsel.

On 17 May 1995, Henderson was found guilty of the capita
murder of a child under age six. After the jury found, inter alia,
no mtigating factors to warrant a life sentence, Henderson was
sentenced to death on 30 May 1995.

On direct appeal, the Texas Court of Crimnal Appeals
affirmed. Henderson v. State, 962 S. W 2d 544, 563 (Tex. Crim App.
1997) (en banc) (Henderson |). The Suprene Court of the United
States denied a wit of certiorari. Henderson v. Texas, 525 U. S
978 (1998).

In seeking state habeas relief in 1998, Henderson raised 18
grounds. W thout holding an evidentiary hearing, the state habeas
court recommended relief being denied. In findings of fact and
conclusions of law, the court found to be “true” the affidavits of
Robert and Linda |cenhauer-Ramrez (Henderson’s trial counsel),
Kei t h Hanpt on (Henderson’s counsel on direct appeal), Sheriff Keel
(Travis County Sheriff who investigated the child’ s di sappearance),
and Robert Smth (an Assistant District Attorney who prosecuted
Henderson’s case). The Texas Court of Crimnal Appeals summarily
deni ed habeas relief. Ex parte Henderson, No. 49984-01 (Tex. Crim
App. 6 Mar. 2002) (per curiam (unpublished).

Hender son sought federal habeas relief, raising 13 grounds.

Henderson v. Dretke, No. A-02-CA-758-SS, slip op. at 6-8 (WD. Tex.



31 Mar. 2004) (Henderson I1). Relief was denied. The district
court granted Henderson a COA for six of the issues, as well as
part of another: (1) whether Henderson’s Sixth Anmendnent rights
where violated when state |aw enforcenent officials’ tactics
underm ned the confidentiality of Henderson’s communi cations with
her attorney; and (2)-(7) whether Henderson’s Si xth Anendnent ri ght
to effective assistance of counsel was viol ated: (2) when AFPD
Hal | revealed to | aw enforcenent that Henderson had drawn the nmap;
(3) because Henderson's initial Texas counsel, Byington, also told
| aw enforcenent officials that Henderson had drawn the map; (4)
when Steve Brittain (Nona Byington’s attorney at the map hearing)
failed to adequately protect Henderson’s rights when he attenpted
to plea-bargain on Henderson’s behalf; (5) when, at the nap
heari ng, Linda | cenhauer-Ramrez, appointed trial counsel, did not
adequately hel p prevent disclosure of the maps (this is the portion
of the | AC cl ai mconcerni ng Linda | cenhauer-Ram rez for which a COA
was granted; it was denied concerning trial); (6) because her
appellate counsel, Keith Hanpton, provided constitutionally
i nadequat e assistance; and (7) when the police placed her under
“firewatch” to obtain incrimnating statenents, in violation of
Massiah v. United States, 377 U S. 201, 206 (1964) (holding that
“the petitioner was denied the basic protections of [the Sixth
Amendnent ] guar antee when there was used against himat his trial

evidence of his own incrimnating words, which federal agents had



deli berately elicited fromhimafter he had been indicted and in
the absence of his counsel”). A COA was denied for all other
clains. Henderson v. Dretke, No. A-02-CA-758-SS (WD. Tex. 15 July
2004) (unpublished order) (Henderson II1).

1.

Henderson seeks a COA here. Her 28 U.S.C. 8§ 2254 habeas
petition is subject to the Antiterrorism and Effective Death
Penalty Act of 1996, Pub. L. No. 104-132, 110 Stat. 1214 (1996)
(AEDPA). See, e.g., Lindh v. Mrphy, 521 U.S. 320, 336 (1997).
Under AEDPA, she must first obtain a COA fromeither the district,
or our, court before she can appeal the denial of a federal habeas
claim 28 U S.C. § 2253(c) (2000); Feb. R App. P. 22(b)(1); Slack
v. MDaniel, 529 U S. 473, 478 (2000). Federal Rule of Appellate
Procedure 22(b)(1) requires that the district court first decide
whet her to grant the COA. Henderson filed a notice of appeal and
request for a COA in district court. As discussed, it granted a
COA for six issues and part of another and denied it for the
ot hers, including those addressed infra.

Henderson seeks a COA for four of the issues the district
court refused to certify for appeal. (Henderson’s COA request
included a fifth i ssue: whether the “firewatch” viol ated Massi ah.
As Henderson recognized, but only after the State noted this
erroneous COA request here, and as descri bed above, the district

court granted a COA for that issue. Henderson Ill, slip op. at 5.



Therefore, we do not address it. Instead, it will be addressed in
our subsequent opinion concerning the issues certified for appeal
by the district court. On the other hand, this erroneous request
isinline wwth other errors and shortcom ngs in the COA request to
our court, discussed infra.)

Therefore, at issue are the COA requests for the follow ng
clainms: (1) Henderson's Fifth and Fourteenth Anmendnent rights were
vi ol at ed because her statenent to FBI Agent Napier in Mssouri was
i nvoluntary and coerced, (2) Henderson’s Sixth Anmendnent
confrontation and Fourteenth Anmendnent due process rights were
violated when the trial court refused to allow Henderson to be
present at the map hearing; (3) Henderson's Sixth Amendnent right
to effective assistance of counsel was violated by her trial
counsel, Linda and Robert |cenhauer-Ramrez; and (4) Henderson’s
Si xt h Anendnent confrontati on and Fourteenth Anmendnent due process
rights were violated by the trial court’s post-trial findings of
fact and concl usions of |aw concerning its pre-trial denial of her
suppressi on noti on.

To obtain a COA, Henderson nust “ma[k]e a substantial show ng
of the denial of a constitutional right”. 28 U S C 8§ 2253(c)(2);
see MIler-El v. Cockrell, 537 U S. 322, 336 (2003). Restated, she
must denonstrate “reasonable jurists could debate whether (or, for
that matter, agree that) the petition should have been resol ved in

a different manner or that the issues presented were adequate to

10



deserve encouragenent to proceed further”. Mller-El, 537 U S at
336 (quoting Slack, 529 U S. at 484) (internal quotation marks
omtted). “This threshold inquiry does not require ful
consideration of the factual or |egal bases adduced in support of
the clainms.” 1d. Instead, it “requires an overview of the clains
in the habeas petition and a general assessnent of their nerits”.
Id. This being a deat h-penalty case, all doubts regardi ng “whet her
a COA should issue nust be resolved in [Henderson's] favor”.
Her nandez v. Johnson, 213 F.3d 243, 248 (5th Cr.), cert. denied,
531 U.S. 966 (2000).

O course, for making this required threshold i nquiry, we nust
be m ndful of AEDPA' s standards for nerits-rulings. Under AEDPA
for deciding a claim a federal court nust defer to the state
court’s resolution of that claimconcerning questions of |aw and
m xed questions of |law and fact, unless that “decision ... was
contrary to, or involved an unreasonable application of, clearly
establi shed Federal |law, as determ ned by the Suprene Court”. 28
US C 8§ 2254(d)(1); see H Il v. Johnson, 210 F.3d 481, 488 (5th
Cr. 2000), cert. denied, 532 U. S. 1039 (2001). *“A state court’s
decisionis ... contrary to clearly established federal lawif it
reaches a |l egal conclusionin direct conflict with a prior decision
of the Suprene Court or if it reaches a different conclusion than

the Suprene Court based on materially indistinguishable facts.”

11



Mniel v. Cockrell, 339 F.3d 331, 337 (5th Gr. 2003), cert.
denied, 540 U S. 1179 (2004).

Simlarly, in deciding a claimpursuant to AEDPA, a federal
court nust defer to the state court’s factual findings unless they
“resulted in a decision that was based on an unreasonable
determ nation of the facts in [the] light of the evidence presented
in the State court proceeding”. 28 U.S.C. 8§ 2254(d)(2). These
findings are entitled to a presunption of correctness, which can be
rebutted only by “clear and convincing evidence”. ld. 8
2254(e)(1).

Thr oughout her COA application here, which is often difficult
to deci pher, Henderson attenpts to incorporate additiona
material s. Under both Federal Rule of Appellate Procedure
28(a)(9)(A) and local rules 28.2.3 and 28.3(j), Henderson nmay not
do so. Therefore, they wll not be considered as part of
Henderson’s COA application here.

A

First, Henderson contends she is entitled to a COA because
reasonabl e jurists could debate whether FBI Agent Napier violated
her Fifth and Fourteenth Anendnent rights by causing an i nvoluntary
and coerced confession. Henderson raised this issue on direct

appeal .

12



During her interrogation by Agent Napi er, Henderson confessed
to killing and burying the child. The Texas Court of Crimna
Appeal s described this interrogation as foll ows:

Early in the interview, Agent Napier told
[ Hender son] that she was at a crossroads, that
she could determne which path to take, and
that she could tell her story or let the
justice systemtake its course. Later in the
i nterview, [ Hender son] offered to tell
everyt hing she knew i n exchange for staying in
M ssouri. |In response, Napier asked questions
such as: “What do you nean?” “Waat's
everything?” Napier never prom sed appel | ant
that she could stay in Mssouri, and in fact,
told her that he was not in a position to nake
any bargains, deals, or proni ses. He also
told her that the people in a position to nake
a deal would want to have a basis for naking
their decision. Later, through | eading
questions, Napier elicited from|[Henderson] a
confession that she killed the baby. He asked
[ Hender son], “When you say the whol e thing,
are you tal king about that Brandon is dead,
that you know where the body's |ocated, that
it was an accident, that you're sorry?”
[ Hender son] responded by nodding her head.
Later Napier stated, “Brandon's dead. It was
an accident.” To this statenent, [Henderson]
replied, “Yes.” Napier asked, “Did you bury
hinf?]” [Henderson] responded, “OF course,

di d. He's just a baby.” Subsequent
interrogation led to [Henderson' s] statenent
that she had buried Brandon in a wooded area
near Waco. At that point, Napier asked
[ Henderson] to draw a map so that the
authorities could find Brandon. Napier talked
about Brandon's parents and tal ked about their
need to “put <closure” on this episode.
[ Hender son], however, refused to draw a map

Henderson |, 962 S.W2d at 563-64 (enphasis added).

Appl ying AEDPA s presunption of correctness, the district

court adopted the Texas Court of Crimnal Appeals’ rulings on

13



direct appeal that: Agent Napier nmade no pronmises to, or deals
w th, Henderson in exchange for her statenent; and she confessed
before Agent Napier discussed the parents’ need for closure.
Hender son cl ai ns her confession to Agent Napi er was i nvol untary and
coerced because: (1) she was led to believe that cooperation with
the FBI would lead to a deal; and (2) Agent Napier’s having
di scussed the child s parents’ need for closure and help in
recovering the child s body, Henderson's resulting confession was
not an act of free wll.

Henderson fails, however, to provide any record support, much
|l ess the clear and convincing evidence as nmandated by AEDPA, for
her contentions. 28 U S.C. § 2254(e)(1). Jurists of reason would
not disagree that the issue of whether Henderson’s confession was
i nvoluntary and coerced is not “adequate to deserve encouragenent
to proceed further”. MIller v. Dretke, 404 F.3d 908, 913 (5th G r.
2005) (citing MIller-El, 537 U S. at 336).

B

Henderson next seeks a COA on whether her Sixth Amendnent
confrontation and Fourteenth Amendnent due process rights were
vi ol at ed because: the trial judge denied her request to be present
at the 7 February 1994 map hearing; her rights were not adequately
protected at that hearing; and Henderson’s then-counsel, Byington,
was conpel l ed to produce the maps, which were then used to find the

child s burial site.
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Henderson’s unsupported allegations contrast wth Linda
| cenhauer-Ram rez’ s state habeas affidavit, which was found “true”.
(Henderson’s failed attack on the affidavit is discussed in part
I1.C., concerning her ineffective assistance of counsel clains.)
That affidavit maintains Henderson was adequately represented at
the map hearing. Al t hough Henderson enphasizes that Linda
| cenhauer-Ramrez did not neet with Byington’ s counsel on the day
of the map hearing, or have any di scussions with Byington’s counsel
during that hearing, M. Icenhauer-Ramrez’'s affidavit stated:

[ Henderson]’'s attorney seens to be asserting
that Cathy Henderson’s rights were not
protected during the [map hearing]. It was
clear to everyone at the tinme and should be
clear to [Henderson]’s attorney now that Nona
Byi ngton was still one of Cathy Henderson's
attorneys at the tine of the [map hearing].
Nona Byi ngton fully represented her client and
protected her interests during that hearing.
Cathy Henderson was in no way hurt by the
actions of any of her attorneys during that
tine.

Because Henderson did not rai se these cl ains on direct appeal,
the state habeas court held they were procedurally defaulted. See
Ex parte Townsend, 137 S.W3d 79, 81 (Tex. Cim App. 2004)
(“Because the applicant did not raise the issue on direct appeal,
the applicant has forfeited his claim|[on habeas review.").

“The procedural -default doctrine precludes federal habeas
review when the |ast reasoned state-court opinion addressing a

claim explicitly rejects it on a state procedural ground.”

Mat chett v. Dretke, 380 F.3d 844, 848 (5th Gr. 2004). “Were, as

15



here, a state court clearly and expressly states that its judgnent
rests on a state procedural bar, a presunption arises that the
state court decision rests on independent and adequate state |aw
grounds.” Pitts v. Anderson, 122 F.3d 275, 279 (5th CGr. 1997).

The procedural default doctrine, resting on
our confi nenment to review of f eder al
gquestions, precludes federal habeas review
when the last reasoned state court opinion
addressing a claimexplicitly rejects it on a
state procedural ground.... The doctrine
presunes that a state procedural ground is
adequate and i ndependent —the rule nust, for
I nst ance, be reqgularly followed — and,
ordinarily, the burden is on the habeas
petitioner to denonstrate otherw se.

Hughes v. Johnson, 191 F.3d 607, 614 (5th Cr. 1999) (enphasis
added), cert. denied, 528 U S. 1145 (2000).

If the state court relies on an adequate and i ndependent state
procedural rule, then federal habeas review is barred unless the
petitioner can show either (1) cause and prejudice or (2) that not
addressing the claimw |l result in a fundanental m scarriage of

justice. Coleman v. Thonpson, 501 U. S. 722, 750 (1991); Smth v.

Johnson, 216 F.3d 521, 523-24 (5th Gr. 2000).

Al t hough the district court noted the procedural default
hol di ng by the state habeas court, it addressed i nstead alternative
hol di ngs by that court: Henderson did not have a right to be
present at the map hearing; and even if she did, her absence was

harm ess error because she addressed t he subject of that hearing in
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her subsequent suppression notion hearings. The district court
hel d:

It is far fromclear that Henderson' s absence
fromthe February 7, 1994 [map] hearing in any
way inplicated her right to confrontation
guaranteed under the Sixth and Fourteenth
Amendnents, considering: (1) the hearing took
pl ace before trial commenced and during the
grand jury investigation; (2) the attorneys
who represented Byington at the [map] hearing
vi gorously defended that the map was protected
by attorney-client privilege and cross-
examned the State’s wtnesses; and (3)
Henderson | ater had a chance to cross-exam ne
the wi tnesses and present evidence in support
of her position during the pre-trial hearings
on her notions to suppress the nap. At the
very least, the Court cannot hold the state
habeas court wunreasonably applied clearly
est abl i shed f eder al law in concl udi ng
Henderson did not have a right to be at the
map heari ng.

Henderson IIl, slip op. at 33-34 (internal footnote and citations
omtted). |In the alternative, the district court held the state
habeas court’s holding that any error was harnless was not
unreasonable in the light of the “extensive hearings” on the
suppression notion. |d. at 34.

Henderson has not denonstrated she is entitled to a COA on
this issue. Inthelight of the district court’s hol dings, she has
failed to denonstrate that reasonable jurists would debat e whet her
t hese clains shoul d have been resolved by the district court in a

different manner or that they deserve to proceed further.
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Henderson clains she is entitled to a COA on whether she
recei ved i neffective assi stance of counsel (I1AC) fromtrial counsel
Linda and Robert |cenhauer-Ramrez. (Byi ngton, who represented
Hender son concerning the map production, ended her representation
prior to trial.) Henderson’s appointed lead trial counsel was
Linda |cenhauer-Ramrez, who requested that her then-husband,
Robert | cenhauer-Ram rez, be appoi nted co-counsel. M. |cenhauer-
Ram rez remai ned | ead counsel throughout trial. M. | cenhauer -
Ram rez wi t hdrew and was repl aced. (Henderson has not asserted | AC
agai nst the replacenent. Hender son was appoi nted new counsel
Kei th Hanpton, for her direct appeal.)

I n deci ding whether to grant a COA on any of Henderson's five
| AC cl ai ms, our required threshold inquiry nust include an overvi ew
of the well-established two-prong test for those clains. On the
merits, Henderson was required to show (1) counsel’s
representationfell bel owprofessional norns (deficient-performance
prong); and (2) a reasonable probability exists that, but for that
deficiency, thetrial’s result woul d have been different (prejudice
prong). Strickland v. Washington, 466 U S. 668, 687 (1984).

Under the first prong, counsel “has [the] duty to bring to

bear such skill and know edge as will render the trial a reliable
adversarial” proceeding. ld. at 688. The proper standard is
“sinply reasonabl eness under prevailing professional norns”. |d.

In making this determ nation, the totality of the circunstances are

18



considered. On the other hand, “[]j]udicial scrutiny of counsel’s
performance must be highly deferential”. 1d. at 689.

Under the second prong, at issue is whether there is a
reasonable probability that counsel’s deficient performance
rendered the proceeding s result unreliable and, therefore, unfair.
ld. at 694. This requires a show ng that counsel’s performance
“actually had an adverse effect on the defense”. |d. at 693.

Agai n, for COA purposes, we do not fully consider the nerits
of Henderson’s |AC cl ains. | nstead, we decide only whether
“reasonabl e jurists could debate whether ... [Henderson’s cl ai ns]
shoul d have been resolved in a different manner or that [they] were
adequate to deserve encouragenent to proceed further”. Mller-El,
537 U S. at 336 (quoting Slack, 529 U S at 484) (internal
quotation marks omtted). In deciding this COA issue, we nust
assune the last state habeas court (Texas Court of Crimnal
Appeal s) applied Strickland s two-prong anal ysis, even though the
deci sion was rendered without a witten opinion. Henderson 11,
slip. op. at 19 (citing Catalan v. Cockrell, 315 F. 3d 491, 493 (5th
Cr. 2002)). (As noted, the state habeas trial court entered
fi ndi ngs and concl usi ons, includi ng the concl usion that Henderson’'s
trial counsel did not provide «constitutionally ineffective
assi stance, although it did not discuss the two-prong analysis in

its findings and concl usions.)
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As a prelimnary matter, Henderson contends that, even though
t he state habeas court found them“true”, the affidavits of Robert
and Linda |I|cenhauer-Ramrez (trial counsel), Keith Hanpton
(appel | ate counsel ), Sheriff Keel, and Assistant District Attorney
Robert Smth (prosecutor) should not be entitled to the 28 U S. C
8§ 2254(e)(1l) presunption of correctness. Henderson neither
chal | enged these affidavits after the State presented themwithits
reply to Henderson’s state habeas petition, nor did she challenge
them on federal habeas review in district court (either in her
habeas petition or in her response to the State’s sunmary judgnent

noti on) . Not until her COA request to the district court did

Henderson challenge the “truth” of the affidavits. Needl ess to
say, this was far too late; we wll not consider Henderson’'s
challenge to those affidavits. (Along this Iline, Henderson

contends in her COA request here that she shoul d have been granted
an evidentiary hearing in district court to resolve asserted
factual disputes in those affidavits. The record does not reflect,
however, that in district court Henderson ever requested, or was
deni ed, an evidentiary hearing.)

We note that, even if Henderson had preserved this chall enge,
inorder to rebut a state habeas court’s factual findings, she nust
present, on the nerits, “clear and convincing” evidence to the
contrary. See 28 U S.C. § 2254(e)(1). | nst ead, Henderson only

briefs whether the affidavits of Robert and Li nda | cenhauer-Ram rez
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and Sheriff Keel are “clearly erroneous”. (Only against Linda
| cenhauer-Ranm rez does she even raise any arguably substantive
clains; against Robert |Icenhauer-Ramrez and Sheriff Keel
Hender son makes personal attacks, which lack any record support.)
Mor eover, any contentions she nmay have had regardi ng Hanpton’s and
Smth's affidavits are waived because of Henderson's failure to
di scuss them in her COA application, either to the district, or
our, court.

Henderson clainms she is entitled to a COA because trial
counsel Linda and Robert |Icenhauer-Ramrez were ineffectivein five
respects. None of the clains satisfies the standard for a COA

1

Henderson first asserts a COA should issue for her contention
that Linda |cenhauer-Ramrez failed to pursue clains that |[|aw
enforcenent eavesdropped on the “red roonf while Henderson was
originally detained in Mssouri. (This alleged conduct was
apparently in order to determ ne that Henderson had prepared the
map(s).) That roomwas where Henderson was originally interviewed
in Mssouri by AFPD Hall and investigator NNnemre. According to
Henderson, M. Icenhauer-Ramrez stated that Henderson was
eavesdropped upon in that room |In support, Henderson references
a private investigator’s affidavit that Ms. |cenhauer-Ramrez told
himthis was her belief. Henderson does not cite to Ms. |cenhauer-

Ramrez's treatment of this issue at trial or her state habeas
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affidavit where she discusses her investigation of the possible
eavesdr oppi ng.

Even assuming as true the statenent attributed to Ms.
| cenhauer - Ram rez, Henderson is not entitled to a COA for this
i ssue because reasonable jurists would not debate whether the
district court correctly resolved this i ssue agai nst Henderson. 1In
her state habeas affidavit, M. |cenhauer-Ram rez stated:

| traveled to Kansas Cty prior to the
pretrial hearings and prior to Dayna Bl azey’s
and Robert Smth's [Texas Assistant District
Attorneys assigned to Henderson's case] trip
to Kansas City. | spent several hours wth
[ AFPD] Hall and Ron Ninemre at their office.
They were very open about their involvenent in
the case and they even took ne across the
street to the Federal Courthouse and showed ne
the “red rooni; the hallway where Ron Hall
talked to the FBI agents, the assistant U S.
attorney, and the two Travis County deputi es;
and the adjacent courtroom As a result of
that visit, | was famliar with the “red roont
and the potential that soneone m ght have
eavesdropped on the[ir] conversation [with
Henderson on 1 February 1994]. Unfortunately,
the information given to ne by Hall and
Ninemre did not bear that possibility out.
It was clear after ny trip to Kansas Cty that
it was through Ron Hall’'s actions of
requesting a map from the FBI and from his
conversations wth the FBI agents and
assistant U. S. attorney in the hallway outside
the courtroomthat the authorities knew of the
exi stence of the map drawn by [ Henderson].

As discussed supra, this affidavit is entitled to the AEDPA
presunption of correctness. Pursuant to this presunption, M.
| cenhauer-Ramrez did investigate the possibility that |[|aw

enforcenent |earned of a map’s existence by eavesdropping on the
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“red roonf and concluded to the contrary. Counsel is not
ineffective for failing to pursue a claimthat is unsupported by
| aw or evidence. See, e.g., Hernandez v. Johnson, 108 F.3d 554,
564 (5th Cr.), cert. denied, 522 U S 984 (1997). I n short,

jurists of reason woul d not debate the district court’s conclusion

that, in this regard, M. |cenhauer-Ramrez’ s representati on was
not deficient. Henderson Il, slip op. at 23.
2.

Hender son next asserts reasonabl e jurists woul d debat e whet her
her trial attorneys were ineffective for failing to investigate,
and chal | enge, Henderson’s commruni cations with Jackson, a fellow
inmate at the Travis County Jail, whom Henderson clainmed was an
agent of the State. As discussed, Jackson was assigned to
“firewatch” duty, through which one inmate nonitors another; while
nmoni tori ng Henderson, Jackson exchanged correspondence with, and
spoke to, her; and Jackson provided to | aw enforcenent, inter alia,
letters witten by Henderson, which gave conflicting accounts of
the child s | ocation.

a.

This information was critical evidence at the notion to
suppress hearing. The defense strategy was to show when it
sought production of the nmaps, law enforcenent was both
subj ectively and objectively aware that the child was dead; and if

this were so, the crine-fraud exception to the attorney-client

23



privilege would not apply because there was no ongoing crimna
of f ense. See Tex. R EwviD. 503(d)(1). Cbvi ously, any evidence
suggesting the child may have still been alive woul d be detri nental
to this strategy.

Ms. |cenhauer-Ramrez objected imediately to the firewatch
correspondence, contendi ng that Jackson was acting as an agent for
the State; and her requested recess was granted. Upon resunption
of the hearing, she inforned the court she was unable to proceed
w thout further investigation into Jackson’s communications (of
whi ch she had | earned only the previous day, during a detective’s
pre-trial hearing testinony), and the circunstances under which
they were nuade. The court recessed hearing this issue for
approxi matel y one nont h.

In her state habeas affidavit, M. |cenhauer-Ramrez stated:
she then contacted Jackson, who told Ms. |cenhauer-Ram rez she was
not acting as an agent for law enforcenent at the tine she
communi cated w th Henderson. After neeting wth Jackson
Hender son’ s counsel noved to suppress all statenents Henderson made
to Jackson. (Counsel |ater abandoned the notion because Elvira
Eller failed to provide tapes, discussed infra, which allegedly
contai ned statenents by Sheriff Keel denonstrating that he knewthe
child was dead.)

The record belies the claimthat Ms. |Icenhauer-Ramrez failed

to adequately investigate the “firewatch” conmmuni cati ons.
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Therefore, jurists of reason woul d not debate the district court’s
ruling that “[t] he state habeas court thus did not apply Strickl and
unreasonably when [it] concluded |cenhauer-Ramrez had provided
ef fective assistance”. Henderson IIl, slip. op. at 24.

b.

To the extent Henderson clains the “firewatch” conmuni cations
per se violated her Sixth Anmendnment right to counsel, the district
court held: because, when the communications occurred, Henderson
had not yet been charged with capital child nmurder, such rights had
not then attached for that offense. See Texas v. Cobb, 532 U S
162, 168 (2001) (holding the Sixth Amendnment right to counsel
attaches only after being formally charged with a specific
of fense). Nevertheless, the district court granted Henderson a COA
for this claim noting the “harsh” nature of the Cobb rule and
expressi ng concern that, because, when t he conmuni cati ons occurred,
Henderson had already been “charged with kidnap[p]ing the sane
child she was eventually charged wth nurdering, there seens
significant danger of ganmesmanship by authorities”. See Henderson
11, slip op. at 5. Therefore, we need not consider this subissue
for COA purposes.

C.

In regard to Henderson’s clai mthat a COA shoul d i ssue because

Li nda | cenhauer-Ramrez was ineffective for abandoni ng the notion

to suppress, a |lawer cannot be ineffective for failing to pursue
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futile notions. See, e.g., Koch v. Puckett, 907 F.2d 524, 527 (5th
Cr. 1990). Jurists of reason would not debate the district
court’s conclusion that the state habeas court concluded correctly
that this issue would not be resolved in Henderson' s favor.

3.

Hender son asserts that a COA should issue because her tria
counsel failed to obtain a ruling on Henderson’s pre-trial notion
to suppress any maps created by Henderson. | dentifying the
speci fic clai mHenderson rai ses requires detailing the progression
of this claim on federal habeas. In her petition, Henderson
claimed that the I cenhauer-Ramrezes, in their notion to suppress,
failed to use an “ex parte deposition” (presunably of AFPD Hal
and/ or investigator Nnemre) that woul d denonstrate that, but for
the actions of Hall, N nemre, and Byington, “law enforcenent
authorities would never have |earned of the existence of a map
indicating the location of the child s body”. In ruling, the
district court stated it did not believe Henderson was prejudiced
by the |Icenhauer-Ramrezes’ failure to wuse the deposition,
concluding “it is unlikely the deposition testinony would have
changed the result”. Henderson IIl, slip op. at 22.

In her COA request in district court, in challenging her
representation at the suppression notion, Henderson took a
different approach. She contested Linda |cenhauer-Ramrez’s

contention that she could fully litigate the suppression issue at
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trial; Henderson asserted that the suppression “notion was never
ruled on, and the State's collateral estoppel notion precluding
relitigation was granted by the trial court”. |nproperly seeking
to incorporate other nmaterials, Henderson accused trial counsel of
“arbitrarily unreasonably [choosing] to disbelieve evidence which
coul d have helped their client”. The district court appears not to
have addressed this claim which was presented out of order and in
a nonsensical fashion. Instead, wth regard to Henderson’s trial

counsel, the district court granted a COA concerning only M.

| cenhauer-Ram rez for her “ineffective assistance ... regarding the
map only”. Henderson IIl, slip op. at 5. It denied a COA for the
|AC claim concerning Linda and Robert |Icenhauer-Ramrez’s

representation at trial.

In our court, Henderson’s COA application challenged Linda
| cenhauer-Ramrez’'s failure to obtain a ruling on her suppression
motion. In stating that “the suppression notion only chall enged
the actions of the Mssouri attorney [AFPD Hall] and did not
address the action or inaction of any counsel at the map hearing”,
Hender son appears to conflate the pre-trial suppression notion wth
the earlier map hearing. W are puzzled, to say the |east, by
Henderson’s assertion that Ms. Icenhauer-Ramrez failed to obtain

a ruling on her suppression notion; it was denied during pre-trial

heari ngs.
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In the Iight of the progression of this claimthrough federal
habeas, we concl ude that the specific claimpresented to our court
—whi ch reveal s a | ack of understanding of the pre-trial notions in
this case —was not raised until Henderson’s COA request to the
district court. Because it was not tinely raised, we wll not
consider it.

In the alternative, we conclude that reasonable jurists would
not disagree with the district court’s conclusion that M.
| cenhauer-Ramrez’'s representation was not, in this regard,
unr easonabl e; had the suppression notion been conducted
differently, the notion’s result would likely have been the sane.

4.

Hender son next contends a COA should issue for whether her
trial attorneys were ineffective for providing to the prosecution
information provided by Elvira Eller, who had a personal
relationship with Sheriff Keel during the pre-trial period of
Hender son’ s proceedi ngs. Ell er contacted Henderson’s attorneys,
informed themof that relationship, and cl ai ned she possessed t apes
proving the Sheriff knew the child was dead when the State was
seeki ng production of the maps. Eller, however, never produced any
tapes supporting that claim Ms. | cenhauer-Ramrez eventually
notified the prosecution about Eller and disclosed the

comuni cations and tapes Eller had provided to defense counsel.
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Hender son contends Ms. |cenhauer-Ramrez was ineffective in
doi ng so, because her actions resulted i n no advant age t o Hender son
and only helped the prosecution by putting it on notice that
Sheriff Keel m ght present character issues harnful to the State’s
case. In a 1998 deposition with Henderson’s appel | ate counsel, M.
| cenhauer-Ramrez stated she felt that, if atape did exist, it was
critical, material evidence and “we felt |ike we had an obligation
toinformthe DA's office of that”.

Hender son of fers not hi ng, other than concl usory statenents, in
support of her claimthat M. |cenhauer-Ramrez’s providing this
information to the prosecution was unreasonable. M. |cenhauer-
Ram rez’ s state habeas affidavit stated:

None of the [audio] tapes which M. Eller
delivered to us had anything to do with the
Cathy Henderson case. They cont ai n[ ed]
[ conmuni cat i ons detailing t he persona
relati onshi p] between Ms. Eller and [ Sheriff]
Keel. Although Ms. Eller asserted to us back
in 1995, that she had a recording of [Sheriff]
Keel saying that he knew Brandon Baugh was
dead during the time [Sheriff] Keel was
houndi ng Nona Byington, despite exhaustive
attenpts on our part, Ms. Eller never produced
such a tape recording.

As discussed supra, this affidavit is entitled to the AEDPA
presunption of correctness. None of the materials provided to the
prosecution had any bearing on Henderson’s case, and “exhaustive
attenpts” were made to procure the allegedly taped conversation in

which Sheriff Keel allegedly stated he knew the child was dead

Therefore, reasonable jurists would not disagree with the district
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court’s conclusion that, in this regard, M. |cenhauer-Ramrez’s
representati on was not deficient.
5.

In her final |1 AC COA request, Henderson contends that a COA
shoul d issue for whether Linda |Icenhauer-Ramrez was ineffective
for failing to object tothe followng jury instruction: “A person
iscrimnally responsible if the result woul d not have occurred but
for her conduct”. See TeEX. PenaL CobE ANN. 8 6.04 (Vernon 1994).
Henderson maintains that, for capital nurder, the defendant nust
intend the result as opposed to the conduct. See Medina v. State,
7 S.W3d 633, 639 (Tex. Crim App. 1999), cert. denied, 529 U S.
1102 (2000).

The jury was al so i nstructed, however, that it was required to

find “beyond a reasonabl e doubt that ... Henderson ... know ngly
or intentionally cause[d] the death of an individual ... under six
years of age ....” (Enphasis added.) This |Ianguage closely tracks

the Texas nurder statute. See Tex. PeENAL CobeE ANN. 8§ 19.02(b) (1)
(Vernon 1994) (stating that an offense is commtted by
“intentionally or know ngly caus[ing] the death of an i ndividual”).
Because this instruction was proper, reasonable jurists would not
di sagree with the district court’s conclusion that: any objection
by Ms. | cenhauer-Ram rez woul d have been futile; therefore, her not

obj ecti ng was reasonable; and, in this regard, her performnce was
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not deficient. See, e.g., Cark v. Collins, 19 F. 3d 959, 966 (5th
Cr.), cert. denied, 512 U S. 1284 (1994).

In sum the district court’s rulings on the reasonabl eness of
trial counsel’s chall enged conduct are not debatabl e anong jurists
of reason on whet her they constituted deficient performance (first
prong) . Accordingly, for COA purposes, it is unnecessary to
consi der whether jurists of reason woul d debate whet her any of the
actions by trial counsel prejudiced Henderson (second prong). See
Strickland, 466 U S. at 687 (“Unless a defendant nakes both
showi ngs, it cannot be said that the conviction or death sentence
resulted froma breakdown i n t he adversary process that renders the
result unreliable.”).

D

Henderson’s final COA request concerns whether her Sixth
Amendnent confrontation and Fourteenth Anendnent due process rights
were violated by the trial court’s post-trial findings of fact and
conclusions of |law concerning her pre-trial notion to suppress,
which was denied before trial. Henderson characterizes these
findings and conclusions as “ex parte”.

1

The district court declined to address Henderson's Sixth
Amendnent confrontation claim for this issue because it was
i nadequately briefed. See Henderson Il, slip op. at 30 n.13. W

agree with that conclusion and, therefore, will not address this
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claim See, e.g., Trevino v. Johnson, 168 F.3d 173, 181 n.3 (5th
Cir.) (stating that i nadequately argued clains in a habeas petition
are deened wai ved), cert. denied, 527 U S. 1056 (1999).

2.

Concerni ng Henderson’s COA request for a clained violation of
her due process rights, she contends the trial court erred by
issuing findings and conclusions drafted post-trial by the
prosecution and denied her due process by not allowng her to
relitigate issues fromthe map suppression hearing at trial.

Ceneric due process violations exist only where the trial
court commts an error that renders the proceeding fundanentally
unfair. Styron v. Johnson, 262 F.3d 438, 454 (5th Cr. 2001). An
error nmakes a proceeding “fundanentally unfair [where] there is a
reasonabl e probability that the verdict m ght have been different
had the trial been properly conducted”. ld. (quoting Rogers v.
Lynaugh, 848 F.2d 606, 609 (5th Gir. 1988)).

a.

Hender son notes t he findi ngs and concl usi ons were entered over
40 days after she was sentenced, as well as after the court denied
her newtrial notion. Henderson was found guilty and sentenced in
May 1995; the findings and conclusions were filed that July. The
nmotion to suppress upon which these findings and concl usi ons were
based, however, was deni ed during Henderson’s pre-trial hearings.

Henderson clains this denonstrates the findings and concl usions
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were drafted to assist Sheriff Keel in his then-pending civil
action with Nona Byi ngton, yet she fails to provide any citationto
the record to support this arguably off-the-wall assertion. (As
noted, Byington’'s defamation action against Sheriff Keel was
settled.) No reliable evidence has been presented, however, to
suggest the findings and concl usions were del ayed for an inproper
pur pose.

In his state habeas affidavit, prosecutor Robert Smth stated
that he provided the proposed findings and conclusions only as
suggestions. Moreover, he denied they were drafted in order to aid
anyone in an unrelated civil suit. As discussed supra, this
affidavit was found “true” by the state habeas court and is
presunmed correct under AEDPA. As al so discussed supra, Henderson
fails to even discuss this affidavit, nuch | ess offer the requisite
cl ear and convincing evidence to rebut this presunption. In the
light of Smth's affidavit, Henderson fails to show jurists of
reason woul d disagree with the district court that “it is hard to
see how the judge’'s admttedly late entry of the findings of fact
and concl usions of |aw i npacted the outcone of her case or even his
decision of how to rule on that particular notion to suppress”.
Henderson |1, slip. op. at 31.

b.
Finally, Henderson clains her due process rights were denied

when, at trial, she was not allowed to relitigate issues fromthe
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map suppressi on heari ng. She asserts that the “State’s notion
precluding relitigation of those issues at trial was granted for
the first tinme in an ex parte set of findings, entered after trial,
t hat were never served on trial counsel”. Needless to say, thisis
yet another puzzling claim again, Henderson’s suppressi on notion
was deni ed during her pre-trial hearings. W need not address this
cl ai m because Henderson did not adequately address it in her COA
request to the district court.
L1,

For the foregoing reasons, a COA is DENED for each of
Henderson’s four COA requests. A subsequent opinion wll address
the clains for which the district court granted a COA

COA DENI ED
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